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SUPREME COURT OF TEXAS. 


TYLER TERM, 1880. 





INTERNATIONAL & G. N. R. R. Co. v. Smita County 
ET AL. 


(Case No. 882.) 


1. CONSTITUTIONAL LAW — TAXATION.— That portion of the act of Au- 
gust 21, 1876, entitled ‘‘ An act to define the duties, powers, qualifi- 
cations and liabilities of assessors of taxes, and to regulate their 
compensation,” which refers to boards of equalization, is not viola- 
tive of the constitution; it is not disconnected with, or inappropriate 
to, the general object of the act as expressed in the title. The 
duties of the assessor and of the board of equalization are closely 
connected, mutually dependent, and conveniently and appropriately 
defined in the same statute. 

2. CASES APPROVED.— Houston & T. Central R. R. Co. v. Presidio County, 
53 Tex., 518, approved. 

3. TAXATION — BOARD OF EQUALIZATION.—The board of equalization 
was created by the constitution itself, and its duties were sufficiently 
defined in the act of August 21, 1876, to make it competent to de- 
termine the valuation of property listed, when that question was 
properly referred to it, either under section 5 or section 17 of that act. 

4. TAXATION.— When a tax-payer renders his tax list to the assessor in 
person, and after answering all questions by him, subscribes the 
oath prescribed by the statute, if the assessor, for cause deemed suf- 
ficient, proceeds then and there to change the valuation, and the 
tax-payer then makes oath that the valuation is excessive, the case 
is one coming within the provisions of section 17 of the act of 1876. 
If, however, the valuation be forwarded by mail, oath being made to 
the list, out of the county in which it is rendered, before some other 
officer, the case is then under the provisions of section 5, and the 
assessor, if dissatisfied, is neither required or empowered to affix a 
valuation, but should refer the same to the board of equalization, 
If forwarded, not by mail, but conveyed by another party, it would 
still be under section 5, 
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5. INJUNCTION.— A party seeking by injunction equitable relief against 
an alleged unauthorized action by the board of equalization, must 
establish clearly facts showing that the board had acted illegally and 
without authority. 

6. TaxatTion.—If the board of equalization, in determining the proper 
vaiuation of property listed for taxes, errs, and affixes a valuation 
deemed by the tax-payer excessive, that fact gives him no right to 
resort to the courts for relief. 

7. QUERY.— Whether, if the tax-payer should show that in the proper 
time and way he demanded, and was refused by a board of equali- 
zation, permission to be heard, and to adduce evidence that their 
valuation was excessive, the courts would grant relief, queere ? 


APPEAL from Smith. Tried below before the Hon. 
John C. Robertson. 
The opinion states the case. 


Tignal W. Jones, for appellant. 

I. Under the pleadings and evidence in the case, the 
plaintiff has no adequate remedy at law unless it is af- 
forded either by the act of the legislature of the 21st of 
August, 1876, or the Revised Statutes of Texas of 1879. 
George v. Deen, 47 Tex., 73; High on Injunctions, 
8§ 353, 354, 362, 367, 368; Ritter v. Patch, 12 Cal., 29s; 
Missouri River, Fort Scott & Gulf R. R. Co. v. Morris, 1 
American Railway Reports, 353; Kansas Pacific R. R. 
Co. v. Russell, 5 id., 232; M., H. & O. R. R. Co. v. City 
of Marquette e¢ al., 16 id., 179; Connors v. Detroit (40 
Mich., 1879), 8 Reporter, 335. See, also, Burroughs on 
Taxation, pp. 363-370. 

II. The boards of equalization provided for by the con- 
stitution of Texas are courts, and not assessors of taxes. 
See art. 8, sec. 18 of the constitution of Texas, in.which 
it is provided that the county commissioners’ courts shall 
constitute boards of equalization. Burroughs on Taxa- 
tion, secs. 101, 102, pp. 235-239. 

III. So much of the act of the legislature of Texas, of 
the 21st of August, 1876, as refers to boards of equaliza- 
tion, is unconstitutional, because it contains more than 
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one subject in the body of the bill, one of which is the 
subject of boards of equalization, and this subject is not 
expressed in the title to the act. 

IV. The board of equalization of Smith county, that 
raised plaintiff's assessment of its property for the years 
1877, 1878 and 1879, acted under the statute of the 21st of 
August, 1876, and that although their action was illegal 
and void, it was nevertheless under legal color and appar- 
ently authorized by law, and that, therefore, the remedy 
by bill of injunction was the proper remedy. 

V. The act of the legislature of the 21st of August, 
1876, under which the board of equalization of Smith 
county acted in raising the a ments of plaintiff’s prop- 
erty, in said county, for 1877, 1878 and 1879, does not 
provide for the organization of county commissioners as 
boards of equalization, nor for the manner in which the 
taxes shall be equalized, and therefore that the action of 
the board of equalization of Smith county in raising 
plaintiff's assessment for those years, is null and void. 
See, also, State Const., art. 8, secs. 14, 18; Burroughs 
on Taxation, pp. 23, 238; Houghton v. Austin, 47 Cal., 
646; People v. Placerville, 34 Cal., 636. 

VI. A board of equalization, organized under the act 
of the 22d of March, 1879, which took effect July 24, 1879, 
has the power to correct any errors in an assessment, 
made by an assessor of taxes, any time before the tax is 
paid on the property, except in a case where a person 
listing property makes oath’to it and presents it to the 
assessor, and the assessor is dissatisfied with the person’s 
assessment, and lists the property at such value as he, 
as a sworn officer, deems just, and the person listing the 
property makes oath that the assessment, made by the 
assessor, is excessive, and the value of the property is de- 
cided by the board of equalization; or in a case where a 
board of equalization, in supervising the assessments of 
its county, is satisfied that the valuation of any property 
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is not just and fair, and increases or diminishes the same, 
and fixes a proper valuation thereto, when the action of 
the board of equalization becomes final and cannot be re- 
viewed, either by itself or any other tribunal. R. §., 
Appendix, p. 25, sec. 3 of the act of 22d of July, 1879, and 
arts. 4714, 4715, of R. S., p. 689. 

VII. If the act of the legislature of the 2ist of August, 
1876, under which the board of equalization of Smith 
county acted, in raising plaintiff’s assessments of its prop- 
erty in Smith county for the years 1877, 1878 and 1879, 
is constitutional, as to the boards of equalization men- 
tioned in said acts, and the acts of the said board, in rais- 
ing plaintiff’s assessments, are not null and void, then the 
board of equalization of Smith county, organized under 
the law of 1879, can no more review the action of the 
board organized and acting under the act of 2ist of Au- 
gust, 1876, in reference to plaintiff's assessments of its 
property in Smith county for 1877, 1878 and 1879, than 
it could its own action in similar cases, arising under the 
laws of 1879, and that, therefore, the law of 1879 affords 
no remedy for plaintiff’s grievances. R. §., arts. 4714, 
4715. 


Newton & White, for appellees. 


Goutp, AssociaTE JusTicE.—The railroad company 
sought and obtained an injunction against the collection of 
that portion of the taxes on its property in Smith county for 
the years 1877, 1878 and 1879, in excess of the assessments 
rendered by the said company for those years, which were 
created by the board of equalization in its action during 
those years respectively on the said company’s assess- 
ments. 

On the final hearing of the case, a jury being waived, 
the court gave judgment against the railroad, refusing to 
perpetuate the injunction, and the company appeals. 
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The purport of the evidence, in so far as it is material 
to be stated, is thus given in the brief of appellant: 

That the plaintiff listed and inventoried all of its 
property in Smith county in the years 1877, 1878 and 
1879, previous to the first day of June of each of said 
years, said property consisting of 39 4-10 miles of rail- 
way, rolling stock and appurtenances, and valued the 
same for the years 1877 and 1878 at $290,161 each, and 
for 1879 at $279,240; that the inventories for 1877 and 
1878 were duly sworn to before a notary public of 
Anderson county, Texas, by Ira H. Evans, plaintiff’s sec- 
retary; and the inventory for 1879 was duly sworn to by 
R. S. Hayes, receiver of said plaintiff, before a notary 
public of Anderson county; and that each one of said in- 
ventories was sent by the plaintiff, by D. S. H. Smith, 
the treasurer of plaintiff, and delivered by him to the 
assessor of taxes for Smith county; that said assessor re- 
ceived the said inventories from said Smith, informing 
him that he would not accept the valuations made, but 
would take them and refer them to the board of equaliza- 
tion, as he believed the valuation in said inventories too low; 
that the assessor did not change the valuation, as made 
in said inventories by plaintiff, but said he was not a 
judge of the value of railroads, and would refer them to 
the board aforesaid; that the said Smith inquired when 
the board would sit, and the assessor told him he did not 
know, but, at Smith’s request, promised to write to him 
and let him know; that plaintiff made no affidavit of 
dissatisfaction, and that the assessor, about the month of 
June of each of the years 1877, 1878 and 1879, turned 
over said inventories with all his other assessments to 
the commissioner’s court of the county, sitting as a board 
of equalization; that the assessor, according to his 
promise, wrote to the said D. S. H. Smith, treasurer of 
plaintiff, informing him when the said board of equaliza- 
tion would meet, and that he attended two meetings of 
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the board in 1877; that the said board took charge of 
said inventories, with all the others turned over to it, and 
acted on them without any process served on the plaint- 
iff, or any notice served on it by said board; that in 
1877, when the board met, it adopted as a rule, that 
it would not hear evidence introduced by parties con 
cerned, nor allow issues to be formed or argument of 
counsel to be heard on the question of increasing 
the valuation of property already assessed; that plaintiff 
was before the board on two separate occasions in 1577 by its 
treasurer, D. S. H. Smith, as aforesaid, and one time by 
another officer of plaintiff; and that during the interval 
of the two occasions referred to when plaintiff was be- 
fore said board, one of the members of the board went. 
over plaintiff’s said road and looked at the same with a 
view to the valuation thereof; that plaintiff was not rep- 
resented before said board in 1878 or in 1879; that in 
1877 and 1878, the board of equalization had no clerk, 
kept no written minutes or record of its proceedings, but 
when it made a change in the valuations, it was done by 
entry on the inventories; that the board raised the valu- 
ation fixed by plaintiff in 1877 from $290,161 to $591,000; 
in 1878, from $290,161 to $453,100; and in 1879, on the 23d 
day of July, the said board, by a written order on the 
minutes, raised the valuation fixed by plaintiff from 
$279,240 to $453,100; that at the time the assessor turned 
over the inventories, as made by plaintiff, of its property 
and others of their property, he turned over to said 
board a roll made out from said inventories, and that 
when the board had acted on the inventories and made 
changes in them, it directed the assessor to make out a 
new roll in accordance with the changes made by the 
board; that about this time the comptroller was writing 
to the assessor and urging him to send forward his rolls; 
that the comptroller was notified that new rolls would 
have to be made to conform them to the action of the 
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board of equalization, and that the comptroller issued a 
circular letter to assessors, dated August 1, 1877, instruct- 
ing them to withdraw the inventories from the board of 
equalization and to disregard what they had done; that 
said circular letter was based on an opinion of the attor 
ney general, and is as follows: 


Circular to County Judges, County Attorneys and Tax 
Assessors. 
COMPTROLLER’S OFFICE, 
AusTIN, TExAs, August 1, 1877. 
Information has been received at this office that the 
boards of equalization in many counties in this state have 
increased the values of property on the inventories taken 
by assessors in cases where there was no appeal by tax- 
payers, as provided in section 17 of the act of August 21, 


1876; and also in cases where the valuations of property, 
as rendered by the owners, were accepted by the assessors. 


The powers of the boards of equalization to increase the 
values of property assessed, as stated in the foregoing 
paragraph, having been questioned, the matter was sub- 
mitted to the honorable attorney general for his official 
opinion, and the following is his reply: 


ATTORNEY GENERAL’S OFFICE, 
AustTIN, July 27, 1877. 
Hon. H. S. DarRDEN, Comptroller, Austin: 

Sir —I have the honor to acknowledge the receipt of 
your favor of the 22d ult., and in reply thereto, to say 
that, in my opinion, the boards of equalization are not au- 
thorized to alter the assessments of value made by the as- 
sessor of taxes except in the manner provided in section 
17 of the act of August 21, 1876 (Gen. Laws, 1876, p. 270). 

The constitution provides that the ‘‘legislature shall 
provide for equalizing, as near as may be, the valuation 
of all property subject to or rendered for taxation.” Sec. 
iS, art. 8. This, the legislature has failed to do. 
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The article above referred to evidently contemplates the 
passage of a law regulating this matter, and prescribing 
the duties and defining the powers of this board, but as no 
such law has been passed the system is incomplete. 

Very respectfully, your obedient servant, 

H. H. Boone, Attorney General. 

In view of the grave difficulties that may arise on ac- 
count of the increased values placed on property by the 
boards of equalization in cases where the valuations of the 
owners have been accepted by the assessors, and in cases 
where no appeal has been made to said board by the par- 
ties rendering, it is deemed advisable to instruct assessors 
as follows: 

1. In all cases where the values of property have been 
given by the owners or agents, as provided for by law, 
and which have been accepted by the assessor; and in 
cases where the assessors have fixed the values of property, 
and no appeal has been taken by the tax-payer to the 
board of equalization, as provided for in section 17 of the 
act of August 21, 1876, assessors will place these values 
on the assessment rolls. The increased values made by 
the boards of equalization in the above class of cases must 
not be entered on the rolls. 

2. As assessors in many counties have completed their 
rolls, and in many counties their work is in progress, this 
difficulty is to be regretted. But notwithstanding the 
inconvenience attending the rectification of the value of 
property, yet immediate action is necessary. Assessors 
will erase from their rolls all values of property made in 
the above class of cases by the boards of equalization, and 
place such values as have been accepted by them, or from 
which no appeal has been made to the board of equaliza- 
tion by the tax-payer, on the rolls. The erasure of the 
values improperly placed on the rolls can be made by 
drawing a mark through the values and writing the cor- 
rect value in the same line above the erasure. The tax 
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should be also altered to correspond with the proper value. 
County judges and county attorneys are respectfully re- 
quested to bring these matters before the boards of equal- 
ization of their respective counties, and ask codéperation 
with this office in securing such rectification of the rolls 
as will leave no question as to the legality thereof. 

It is of the highest importance to the interests of the 
state and the counties that there should be no doubt as to 
the legality of the assessments. The action taken by the 
boards of equalization in the cases designated herein, if 
not remedied, may vitiate the entire assessments, and 
cause a suspension of the collection of the taxes for the 
next year. 

It is confidently trusted that the boards of equalization 
will see the propriety of this action, in view of the con- 
sideration herein set forth, and that their acquiescence 
with the advices from the attorney general will be given, 
and that said boards will formally approve the assessment 
rolis with such values of property as may be entered 
thereon by assessors in compliance with the law as herein 
interpreted. 

In cases where assessors have sent their rolls to this 
office they will make requisition for the same, in case 
there are any changes necessary to be made on said rolls, 
in accordance with the instructions herein given. 

W. A. Prirts, Chief Clerk, 
Acting Comptroller. 

The assessor of Smith county made several efforts to 
obtain the rolls and inventories from the board of equal- 
ization in pursuance of this circular, but the board refused 
to give up the rolls and inventories unless the assessor 
would adopt the valuations made by the board, saying 
that the board had no authority to control the same or 
order them out of the custody of the county clerk; that 
finally, under the direction of the comptroller, the as- 
sessor adopted the work of the said board and received the 
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rolis and inventories for 1877, but that he believed the 
board had fixed the valuation rather too high. 

It was also proved by the collector, that had he not been 
enjoined he would have sold plaintiff’s said road for the 
taxes; that the taxes for 1877, 1878 and 1879, as valued by 
plaintiff, had been fully paid; that the taxes above those 
amounts and up to the amounts assessed by the board of 
equalization had not been paid, and that these increased 
amounts is the tax that the collector was attempting to 
collect, and for which he has levied on plaintiff’s said 
property. 

There was no evidence tending to show the correctness 
of the valuation at which the property was given in, and 
the excessiveness of the valuation affixed by the board of 
equalization. 

The first question which it is proposed to pass upon 
arises under the following proposition submitted by coun- 
sel for appellant: That so much of the act of the legisla- 
ture of Texas, of the 21st of August, 1876, as refers to 
boards of equalization, is unconstitutional, because it con- 
tains more than one subject in the body of the bill, one of 
which is the subject of boards of equalization, and this 
subject is not expressed in the title to the act. 

The title to the act is as follows: ‘‘ An act to define the 
duties, powers, qualifications and liabilities of assessors 
of taxes, and to regulate their compensation.” General 
Laws of Texas, 1876, pp. 265-273. 

The act provides for the election and qualification of 
assessors, and in ‘defining their duties prescribes the vari- 
ous steps to be taken in the assessment of property for 
taxes, including the reference to the board of equalization 
of the question of valuation, in certain cases where the 
assessor and person listing the property differ as to its true 
value, and indicating subsequent action to be taken by the 
assessor. 

Sections 5 and 17 of the act are as follows: 
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“Sec. 5. The assessor of Texas shall also require each 
person rendering a list of taxable property to him for tax- 
ation, under the assessment laws of this state, to subscribe 
the following oath or affirmation, which shall be written 
or printed at the bottom of each inventory, to wit: ‘‘I 

(filling the blank with the name of the person sub- 
scribing) do solemnly swear or affirm that the inventory 
rendered by me contains a full, true, and complete list of 
all taxable property owned or held by me in my own 
name (or for others, as the case may be, naming the per- 
son or firm for whom he rendered the list) in this 
county, and all personal property in this state, on the first 
day of January, A. D. 18 — (filling the blank with the 
year), and that I have true answers made to all questions 
propounded to me touching the same, so help me God.” 
The owner or agent who is required under the laws of 
this state to render any property for taxation, may render 
the same in the county where the same is situated, by list- 
ing the same and making oath thereto as required in this 
act, before any officer authorized to administer oaths in 
this state, or any officer out of this state that is author- 
ized by law to take acknowledgments of instruments for 
record in this state, and may forward the same to the 
assessor of the county by mail or otherwise, and the as- 
sessor shall enter the said property on his tax rolls. If 
the assessor is satisfied with the valuation as rendered in 
said list, he will so enter the same. If he is not satisfied 
with the valuation, he shall refer the same to the board 
of equalization of the county for their action, and shall 
immediately notify by mail or otherwise the person from 
whom he received said list, that he has referred said val- 
uation to the board of equalization; provided, said assessor 
shall not be required to notify said party unless said list 
is accompanied by a fee of twenty-five cents. 

**Sec. 17. Incase the person listing property makes oath 
hefore the assessor that it is correctly valued, he shall 
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list the same accordingly; but if the assessor is satisfied 
that the value is too low, he shall list the same at such 
value as he, as assessor, deems just; and if the person 
listing makes oath that the assessment is excessive, 
the value shall be decided by the board of equalization, 
whose valuation shall be final; provided nothing herein 
contained shall prohibit the board of equalization from 
exercising the right to equalize all assessments made, in 
accordance with the law governing the board of equal- 
ization.” i 

These sections and others containing provisions as to the 
board of equalization are not disconnected with, or inap- 
propriate to, the general object of the act as expressed in its 
title. The duties of the assessor and of the board of equal- 
ization are closely connected and mutually dependent, 
and they are conveniently and appropriately defined in 
the same statute. The act does not, in our opinion, em- 
brace two disconnected subjects. The title might cer- 
tainly have been more expressive of the subject in its full 
extent. But to hold its provisions on the subject of the 
board of equalization unconstitutional, would require a 
strictness of construction of the constitution not author- 
ized by the decisions of this court, and not necessary in 
order to enforce the clause referred to, in its true spirit. 
or so as to accomplish its true object. This act has here- 
tofore been before this court, and was treated as valid. 
H. & T. Central R. W. Co. v. The County of Presidio 
et al., Austin Term, 1880. The board of equalization 
was created by the constitution itself, and its duties were 
sufficiently defined in the act under consideration to make 
it competent to determine the valuation of property listed, 
when that question was properly referred to it, either 
under section 5 or section 17. 

In determining whether the question of valuation was 
properly referred to the board, it is important to inquire 
under which section the railroad company proceeded in 
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rendering its inventory — section 17 or section 5—and a 
comparison of these sections becomes necessary. The act 
contemplates that the assessor shall call ‘‘upon the per- 
son,” . . . ‘‘orat the office, place of business or the 
residence of the person,” for the purpose of listing his 
property for taxes. The ordinary mode of procedure is 
that the tax-payer then and there renders his list with his 
valuation affixed; answers under oath all questions touch- 
ing the same propounded to him by the assessor, and sub- 
scribes the oath prescribed by the statute before the asses- 
sor, who attests the same. If in such a case the assessor 
is satisfied that the property is valued too low, and being 
already sufficiently informed as to its value, or having 
informed himself by questioning the person listing it, 
proceeds then and there to value it as he deems just, and 
the person listing being present, at once makes oath that 
the assessment is excessive — very clearly the case is one 
within section 17, in which the value is to be decided by 
the board of equalization. But undoubtedly that section 
embraces cases where this ordinary procedure is more or 
less departed from; and it may be, that if the required 
oath, having been made before some other officer, is pre- 
sented to the assessor by the party himself, or by an agent 
equally empowered and competent to answer the ques- 
tions of the assessor, and is treated by the assessor as suf- 
ficient under section 17, that the procedure would still be 
under that section, and it would be the duty of the asses- 
sor, if dissatisfied with the valuation, to proceed to affix 
one himself. Where, however, the person who makes oath 
to the list before some other officer, does so out of the 
county and forwards the list by mail, the case is clearly 
under section 5, and the assessor, if dissatisfied, is neither 
required nor empowered to affix a valuation, but should 
refer the same to the board of equalization. And al- 
though the inventory be forwarded otherwise than by 
mail, if it be by the hands of some person other than the 
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one who listed the property, or other than one who ap- 
pears to be equally authorized to represent the tax-payer, 
the proceeding would still be under section 5. In such a 
case the person listing property being regarded as absent, 
he statute (it has since been modified) secured him the 
privilege of having his valuation remain unchanged, un- 
less by the board of equalization, the tribunal to which 
the final decision of disputed questions of valuation was 
veferred. On the assessor devolved in all cases the im- 
portant duty of accepting or rejecting the valuation 
affixed by the person listing property. Where that per- 
son is in contemplation of law present, and the asses- 
sor has the opportunity to inform himself by requiring 
answers under oath, if satisfied that the value is too low, 
his duty is to proceed to affix his own valuation, and to 
do so so promptly, or in such a way as to give the person 
listing opportunity of making oath that the valuation is 
excessive, and having that question referred to the board 
of equalization. But when the person listing is not pres- 
ent, either in person or in contemplation of law, the pro- 
cedure prescribed is different, perhaps for the double 
reason that the officer may not be prepared to affix a val- 
uation, and because no one authorized to act for the per- 
son listing is present to make oath and refer the matter 
tothe board. Ineach case the principal object seems to be 
to secure the party listing property, in the privilege of hav- 
ing the difference between himself and the assessor passed 
upon by the board of equalization. His valuation could 
only be changed, save by his own acquiescence, when the 
assessor and the board both agreed that it was too low. 
In this respect the statute now provides differently. Gen. 
Laws of 1879, p. 44; R. S., art. 4715. 

In this case the inventories were sworn to before a no- 
tary public of Anderson county, in 1877 and 1878, by the 
secretary of the railroad company, and in 1879 by the re- 
ceiver, but were forwarded by a different officer, to wit, 
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the treasurer. The record does not show that the treas- 
urer was the agent of the company to list its property, 
authorized or competent to act for it in answering ques- 
tions under oath touching the list or inventory. In our 
opinion it does not sufficiently appear that the railroad 
company’s property was rendered in to the assessor in such 
a way as to make it his duty, if dissatisfied with the valua- 
tion, to do more than to reject it and refer it to the board. 

Occupying the position of seeking equitable relief 
against alleged unauthorized action of the board, it de- 
volved upon appellant to establish clearly, facts showing 
that the board had acted illegally or without authority. 
The facts established are insufficient to show with requi- 
site certainty that the railroad proceeded under section 17. 
Whether the proceeding was so regarded at the time or 
not, we, for the purposes of this case, must regard it as 


under section 5, and hold the assessor authorized to pro- 
ceed under that section. Speaking for myself alone, I de- 


sire to say that even if the treasurer so represented the 
company as to make the proceeding one under section 17, 
his failure to demand that the assessor proceed under that 
section, to affix the valuation deemed just by him, 
authorized the board to act on the reference of the as 
sessor as if under section 5. 

It sufficiently appears that-the assessor did reject the 
valuation, and did refer the question to the board, and 
that the valuation complained of was affixed by the board 
of equalization, the appellant having had notice of the 
reference and time of meeting. 

The expressed intention of the law is to make the de 
cisions of the board of equalization final on the question of 
valuation. If that tribunal errs, and affixes an excessive 
raluation, that fact gives the tax-paver no right to resort 
to the courts for relief. R.S., art. 4715. 

It would seem to be the design of the law that the per- 
son rendering property should in some way have an op- 
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portunity to present his side of the question to the board. 
In this case it has not been shown that the appellant was 
denied such opportunity. The adoption by the board of 
a general rule not to hear evidence or argument, did not 
amount to such denial. A party desiring the equitable 
aid of the court on such a ground should show that he at 
the proper time and in the proper way demanded to be 
heard, or offered to adduce evidence, gud was denied. 
Whether, if he had made such a showing, the courts would 
have been empowered to interpose, is a question not now 
before us. 

The case as exhibited by the evidence resolves itself into 
a complaint of excessive valuation of property assessed for 
taxes, that valuation not appearing to be made otherwise 
than regularly and by the proper tribunal. In our opinion, 
the court did not err in its judgment, and the same is ac- 
cordingly affirmed. 

AFFIRMED. 


[Opinion delivered October 22, 1880. ] 





Wwma. Cox v. CHRISTINA MILLER. 
(Case No. 912.) 


1, COMMUNITY PROPERTY — PRESUMPTIONS.— In the absence of evidence 
to the contrary, all property found in the possession of the husband 
is community property. 

2. HUSBAND AND WIFE.— A post-nuptial agreement between the husband 
and wife, that the wife shall be jointly interested with the husband 
in a mercantile establishment, one-half of the profits of which shall 
be her separate property, cannot change their property rights to 
that of partners, or convert community property into the separate 
property of the wife. Such a result would be in conflict with and 
subversive of the law regulating marital rights in Texas. Pasch. 
Dig., arts. 2749, 4632-5, 4641-2. 

8. HUSBAND AND WIFE—SEPARATE PROPERTY.— Though the husband 
may, if it be done bona fide and openly, reimburse the wife from 
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community or his separate property, advances received from her, in 
preference to his other creditors, or make her a direct gift of his 
separate property or the community, a mere agreement between 
husband and wife cannot change the character and nature of their 
rights and interests in property owned and acquired by them, from 
that prescribed by law, and thereby relieve it from liability to be 
taken in satisfaction of community debts. 

4. CREDITOR — PARTNERSHIP.— An individual creditor has no superiority 
of claim against individual assets over a partnership creditor. 

FravuD.— The fact that the result of a fraudulent deed is to secure 
the payment of a valid and bona fide cebt. equal or greater in 
amount than the property conveyed, will not remove from the deed 
the taint of fraud as against the grantee chargeable with notice of 
the wrongful intent in its execution. 

“RAUD — FRAUDULENT DEED.— The grantee or beneficiary in a volun- 
tary deed made with fraudulent intent will be affected by the 
fraud, if he attempts to claim a benefit under it, though in fact he 
had no knowledge of the fraudulent intent of the grantor. 
‘OMMUNITY AND SEPARATE PROPERTY.— Property purchased during 
marriage, whether by the husband or wife, is community property, 
and not the separate estate of the purchaser, unless made with sep- 
arate funds. 

FacT CASE.— See opinion for facts, under which a purchase at execu- 
tion sale by the wife, of property levied on to satisfy a judgment 
against the husband, would vest no right in the wife as against the 
creditors of the husband attacking the sale for fraud, even though 
the amount of the bid was paid from the separate funds of the wife. 

APPEAL from Cherokee. Tried below before the Hon. 
Peyton F. Edwards. 

The opinion states most of the material facts. There 
was much evidence introduced to establish facts not 
deemed important in view of the opinion. 

In addition to facts stated in the opinion, it should be 
stated that defendant offered in evidence an execution 
and judgment in the cause of E. J. Norton v. B. Miller, 
and the returns thereon by the sheriff, for the purpose of 
showing title in Mrs. Miller to the property in dispute, 
This execution and judgment was for about $150, and 
proceedings were had thereunder in April and May, 1876. 

Plaintiff contended that the levy was, in law, no levy 
at all, and there was in fact no completed sale; that the 
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whole proceeding was illegal and void; and further, that 
it was only another act of B. Miller and wife to defraud 
his creditors and effectually put his property beyond their 
reach. This proceeding was especially attacked, because 
it was contended that there was no seizure under the 
writ, and therefore no valid levy, and that there was a 
failure to comply with the bid, and therefore no com- 
pleted sale. 

It appeared in evidence that the appellant was a creditor 
to a large amount, for money deposited and cotton shipped, 
of the firm of Alford & Miller, during and prior to the 
vear of 1875; that B. Miller and Geo. F. Alford were the 
partners comprising the firm; that in the month of July, 
1875, this firm was seriously embarrassed and heavily in 
debt, owing about $239,149.82; that about this time, while 
Alford was endeavoring to obtain relief, and, if possible, 
effect arrangements to enable the firm to continue its 
business, B. Miller, the partner left in charge at home, 
being advised by Alford of heavy losses sustained on cot- 
ton transactions then depending in Europe, in which they 
were concerned, without the knowledge of Alford and 
during his absence, began ‘transferring property to his 
wife. The first conveyance was a deed of trust of date 
July 2, 1875, conveying to B. B. Cannon all his interest in 
a stock of goods, accounts, claims, cotton and everything 
pertaining to the business of Miller & Cannon, named as 
then existing in the town of Rusk, Texas, and purporting 
to convey only one-half interest then claimed by him, in 
consideration of $10,000, then acknowledged to have been 
paid him, and the further consideration of one dollar; 
stipulating that the said Cannon should hold and use 
the same as directed by Mrs. Miller and sell the same 
when so directed by her, and empowering her to appoint 
another trustee on conditions. Thus the matter stood till 
17th November, 1875, when he executed to Cannon for 
use of his wife a second deed of trust, conveying all the 
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property mentioned in the first or prior deed, and also 
everything else owned or claimed by him, including his 
interest in the assets of the firm of Alford & Miller, refer- 
ring to and approving the former deed, and reciting that: 
‘Whereas, on the 20th day of February, 1873, I be- 
came indebted to Christina Miller, my wife, in the just 
sum of $29,044.39, gold dollars, money which was separate 
property of hers, and which she loaned to me at that date, 
and for which I this day made, executed and delivered to 
said Christina Miller my promissory note in writing, in 
words and figures as follows, to wit: 
($29, 044.39.) ‘*Rusk, TExAs, November 10, 1875. 
‘“One day after date I promise to pay to Mrs. C. Miller 
or bearer, twenty-nine thousand forty-four and 39-100 
gold doliars, at Rusk, Texas, same being for borrowed 


money, with ten per cent. from February 20, 1873, value 
received. B. MILLER. 


‘*And whereas, on the 16th day of July, A. D. 1874, 
the firm of Alford & Miller, of Galveston, Texas, of which 
firm I, the said B. Miller, was a member, borrowed of said 
Christina Miller the sum of seventeen thousand two hun- 
dred and six and 29-100 dollars, and for which said sum 
the said firm of Alford & Miller made, executed and de- 
livered to said Christina Miller their promissory note in 
words and figures as follows, to wit: 

($17,206.29, gold.) ‘*GALVESTON, July 16, 1874. 

‘‘One day after date we promise to pay to the order 
of Mrs. Christina Miller seventeen thousand two hundred 
and six and 29-100 dollars, with interest at ten per cent. 
per annum till paid, value received. 

** ALFORD & MILLER.” 

Cannon was directed to use and control the property for 
the benefit of Mrs. Miller and in such manner as she might 
direct. He was authorized to sell at public or private sale 
and directs application as follows: First, to pay expenses 
of executing the trust; second, the interest that has ac- 
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crued or that may accrue on the note for $29,044.39; third, 
the principal of said note; fourth, the interest on the 
Alford & Miller note for $17,206.29; fifth, the principal of 
said note, and if there be any balance, to be paid over to 
B. Miller; and directs, if the said Mrs. Miller should re- 
quire the property to be sold at public sale, it should be 
sold for gold, after ten days’ notice, etc.; and concluding 
that this instrument is not to affect the former, and that 
it, the former deed, of date 2d July, 1875, was an absolute 
sale of the property named therein in part payment of 
the indebtedness of B. Miller to his wife, for which (he 
says) she holds his note for $29,044.39, just then executed, 
and declaring that this note should be credited with the 
same as soon as the said trustee could ascertain its value, 
etc. Cannon held this propexty till 16th day of March, 
1877, when he made a deed of conveyance, whereby he 
conveyed everything mentioned to Mrs. C. Miller, except 
what had been otherwise converted into money or securi- 
ties during the preceding two years; and he recited therein 
a consideration of $14,364.96, and credited the same on 
the $29,044.29 note. The evidence did not seem to estab- 
lish the existence of an indebtedness from Alford & Mil- 
ler., On the contrary, Geo. F. Alford testified that Alford 
& Miller did not owe Mrs. Miller. 


Nunn & Williams, for appellant. 

I. To make a valid levy it is essential that the property 
be actually seized, and taken into custody by the sheriff. 
Freeman on Executions, secs. 260, 261, 274, with many 
authorities cited in notes, including decisions of many of 
the states; Crocker on Sheriffs, sec. 425. 

II. The officer may at his peril leave defendant in exe- 
cution in possession, but there must be a relinquishment 
by defendant of right of sale or disposition, and there 
must be the assumption of exclusive possession by the 
officer. Freeman on Executions, sec. 261. 


III. All intent to hinder, delay and defraud creditors 
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may be inferred from the fact that the defendant is per: 
mitted to retain the property some considerable time after 
the levy. Freeman on Executions, sec. 261. And this 
would seem to be conclusive if prompted by the plaintiff 
in execution. United States v. Conygham, 4 Dall., 358; 
Dean v. Davidson, 13S. & R., 345; Corlies v. Stanbridge, 
5 Row., 286; Levy v. Wallis, 4 Dall., 167; Kellogg v. 
Griffin, 17 Johns., 274; Swiggert v. Thomas, 7 Dana, 
220; Impsey on Sheriffs, 125; Dickinson v. Cook, 17 Johns. ; 
Lewis v. Smith, 28. & R., 142. 

IV. The interference of the plaintiff with the writ, 
whereby he procures the property to be left with the de- 
fendant, generally renders the writ fraudulent and void. 
‘** But whenever it appears that the property was left with 
the defendant, not merely as its custodian, but with intent 
that he should continue to exercise full control and own- 
ership, including the power to sell, the most indulgent of 
courts will not hesitate to treat the levy as fraudulent.” 
Freeman on Executions, sec. 261; Cook v. Wood, 1 Harr. 
(N. J.), 254; Poress & Co.’s Appeal, 5 Wright, 273; Key- 
ser’s Appeal, Penn. St:, 409; Swiggert v. Thomas, 7 Dana, 
220; Cumberland Bank v. Hunt, 4 Harr. (N. J.), 167; Dav- 
idson v. Waldron, 31 Ill., 120; Heitzman v. Divil, 11 Penn. 
St., 264; Farrington v. Sinclare, 15 Johns., 428. 

V. The particular property to be sold must be specified. 
Warring v. Loomis, 4 Bart., 484; Sheldon v. Loper, 14 
Johns., 352; Cresson v. Stout, 17 Johns., 116. 

VI. The property must be in a condition that the bid- 
ders can examine it, otherwise the sale is void. Tibbetts 
v. Jangnun, 58 IIL, 48; Herrod v. Bartley, 15 IL, 58; 
Cresson v. Stout, 17 Johns., 116; Ainsworth v. Greenlee, 
3 Murph., 470; Blanton v. Morrow, 7 Ind. Eq., 47; Lin- 
nendall v. Doe, 14 Johns., 222; Gaskill v..Aldrich, 41 Ind., 
338; Baker v. Casey, 19 Mich., 220; Newman v. Hook, 
37 Mo., 207; Rockwell v. Ellsworth, N. Y. Leg. Vos. 
346; Brown wv. Pratt, 4 Wis., 513; Gift v. Anderson, 5 


edad 


Humph., 577; Freeman on Executions, sec. 290. 
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VII. A sale en masse has been held to be void. Lee 
v. Mason, 10 Mich., 403; Udall v. Kahn, 31 Mich., 197; 
Doe v. Smith, 4 Blackf., 228; Reed v. Diven, 7 Ind., 187; 
Banks v. Bales, 16 Ind., 423; Peel v. Broyer, 30 Ind., 332; 
Tyler v. Wilkinson, 27 Ind., 450; Gregory v. Purdain, 32 
Ind., 453; Voss v. Johnson, 41 Ind., 19; Bordens v. Huber, 
45 Ind., 235; Collett v. Gilbert, 23 Ind., 614; Kloff v. Wit- 
moyer, 43 Penn. St., 219; Wenters v. Burford, 6 Col., 


328. 


Willson & Willson, for appellee. — As to the validity of 
the conveyances from B. Miller to C. Miller, Baldwin v. 
Peet, 22 Tex., 714; Baily v. Mills, 27 Tex., 437. Astoher 
title by purchase at sheriff’s sale, Coffee uv. Silvan, 15 Tex., 
362; Howard v. North, 5 Tex., 306; Rose v. Huston, 11 
Tex., 326; Story v. Marshall, 24 Tex., 307; Smith v. Bo- 
quet, 27 Tex., 513. 


M. Priest, also for appellee. 


Moore, Cuter Justice.— This is a proceeding under the 
statute for the trial of the right of property levied on by 
an execution from the district court of Galveston county, 
ona judgment in favor of appellant, Wm. Cox, against 
the firm of Alford & Miller. The property in question 
was pointed out by the attorney for appellant as the 
property of B. Miller, one of the defendants in execution, 
and was claimed by his wife, Christina Miller, as her sep- 
arate property, not subject to seizure or sale under execu- 
tion against her husband. 

On the tria. of the case a jury was waived, and its 
determination, both as to law and facts, submitted to the 
court, by whom judgment was rendered in favor of the 
claimant of the property, Christina Miller, upon the fol- 
lowing findings, which were reduced to writing by the 
judge, signed and filed in the case, viz.: 

‘ist. That the claimant owned a large estate in her sep- 
arate right at marriage, and that she invested such means 
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in the mercantile business, and that her husband recog 
nized and treated her as an equal partner, and she and het 
husband recognized and treated the increase and profits 
of one-half of said business as her separate estate, dis- 
tinct from the community estate; and that she therefore 
owned, in her own separate right, an undivided one-half 
interest in the said stock of goods, etc., at the date of the 
respective deeds of trust to Cannon, and of the levy and 
sale under execution, May 2, 1876. 

‘‘2d. That in addition, her husband, B. Miller, owed her 
about March, 1873, when they went to Galveston, $14,500. 
That he owed her of the account B. Miller No. 2, less pay- 
ment made, amount at date July, 1874, $7,368.35, making 
a total, July, 1873, of $21,868.35. 

“3d. That the said debt was an individual debt of B. 
Miller. 

‘4th. That the assets transferred in the deed in trust and 
conveyances by Miller & Cannon to C. Miller were the 
individual assets of B. Miller. 

Sth. That B. Miller made the deed in trust and convey- 
ances for the purpose of paying his wife said indebtedness 
and hindering and delaying the creditors of the firm of 
Alford & Miller. 

‘6th. That Mrs. C. Miller was in possession of sufficient 
facts to put her upon notice, by the use of proper dili- 
vence, of such intention by B. Miller. 

“Tth. That the sheriff's levy and sale on execution in 
case of B. Miller v. E. J. Norton was a valid levy and sale, 
and passed title to Mrs. C. Miller of all interest of B. Mil 
ler in said goods. 

‘sth. That the law is with the claimant; first, becauss 
the individual indebtedness of Miller to her, covered the 
amount of property conveyed in the first deed, which 
conveyed the goods in controversy, and this debt, though 
less than the amount stated in the later deed of trust as 
due her by B. Miller, was a prior claim to the claim of 
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the plaintiff, Cox, on the assets conveyed in the deed in 
trust dated July 2, 1875; second, because the title of what- 
ever interest Miller had in the goods, etc., passed (if he 
had any) by virtue of the sheriff’s levy and sale under tlie 
execution.” 

While other rulings made by the court during the 
progress of the trial were excepted to and assigned as 
error by appellant, the proper determination of the case 
upon its merits evidently depends upon whether these 
findings are supported by the evidence and warranted by 
the law applicable thereto. A consideration of the ques 
tions which they involve will therefore suffice for the 
determination of this appeal. 

It is evident from an analysis of these findings, that in 
the opinion of the court below appellee was entitled to 
one-half of the property levied on, as her separate estate, 
by reason of her husband’s recognition and treatment of 
her as an equal partner in the mercantile business carried 
on by him, with the exception of the business of Alford 
& Miller, and by the agreement between themselves that 
one-half the profits of such business should be her separate 
estate, distinct from the community estate; that the other 
half of the property levied upon became a part of her 
separate estate by reason of the deeds of trust to Cannon 
to pay or secure her husband’s individual indebtedness to 
her; and this, notwithstanding the court found on the 
evidence before it that these deeds were made for the 
purpose ‘‘of hindering and delaying the creditors of the 
firm of Alford & Miller” (of which appellant was one), 
although appellee was chargeable with notice of such 
fraudulent intent; and if her right to the property could 
not be maintained on these grounds, then she acquired a 
valid title to it, by purchase at the sheriff’s sale, made 
under execution on the judgment against B. Miller in 
favor of E. J. Norton. 

In our opinion, none of these findings upon which the 
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judgment in favor of appellee is based are sustained by 
the evidence, or warranted by law. 

In the absence of evidence to the contrary, it is to be 
inferred all property found in possession of the husband 
is community property (Pasch. Dig., art. 4698), and 
the burthen of proof devolves upon whoever desires , to 
show that such is not the fact. It is not pretended that 
the stock of goods with which the business of Miller & 
Cannon was conducted, or any part thereof, was owned 
by appellee at the date of her marriage to B. Miller. 
True, it appears that Mrs. Miller owned a remnant of 
goods at the time of her marriage in 1862 which went 
into possession of her husband when he commenced mer- 
chandise in 1865, but the character, amount or value of 
this remnant of goods is notshown. Subsequent to that 
time, Miller had been a partner in two different firms, the 
last of which did a large and profitable business. The 
firm of Miller & Cannon had its origin in 1872, and seems 
to have carried a stock of ten to twelve thousand dollars. 
There is nothing in the record to warrant the inference 
that half of this stock was either the same goods owned 
by appellee on her marriage in 1862, or had been directly 
procured with them. We do not, however, understand, 
that, in the opinion of the court below, to constitute these 
goods a part of her separate estate, they must have been 
owned by her previous to her marriage, or have been ac- 
quired by or in exchange or payment for property, or 
other effects owned by her in ‘her separate right. But 
that she became entitled to one-half of them as her sepa- 
rate property by reason of the agreement between herself 
and husband that she should be interested jointly with 
him in them, and that one-half the profits should be 
her separate property. But such an assumption cannot 
be maintained. It is directly in conflict with and subver- 
sive of the law regulating marital rights in this state. 
Pasch. Dig., arts. 4641-2. It is not pretended that there 
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Was a marriage contract between these parties in writing, 
acknowledged and recorded as required by the statute, as 
must have been the case to give effect to such an agree- 
ment if made at the time of the marriage. And certainly 
no mere agreement or understanding made between them 
afterwards, could change their property rights as husband 
and wife to that of partners in a mercantile business, or 
convert community property into separate property of 
the wife. Pasch. Dig., arts. 4632-5; id., 2749. 

In what has here been said we do not mean to deny 
that the husband, if he has wasted or converted separate 
property of the wife into community property, may not 
reimburse her for the same out of community property or 
his separate estate in preference to other creditors, if in 
doing this he acts openly and bona fide, or that he may 
not make to the wife a direct gift of his separate property 
or out of the community estate. What we mean to say 
is, that, by a mere agreement between husband and wife, 
they cannot change the character and nature of their 
rights and interest in property owned and acquired by 
them from that prescribed by law, and thereby relieve it 
from liability to be taken in satisfaction for the payment 
of community debts. 

The only separate estate of appellee which there is any 
pretense for saying has been wasted or converted into 
community property by B. Miller, is the remnant of goods 
to which we have referred, the value of which has not 
been shown, and the sum of eleven thousand dollars gold. 
Eight thousand five hugdred dollars of this sum was in- 
vested in a house and lot in Galveston, the title for which 
was taken in the name of appellee, and which it appears 
from the evidence she is now claiming as her separate 
property (unless we should include ‘‘some corporate 
money ” and notes and accounts not shown to have been 
collected). 

The statute gives to the husband the possession and 
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control of the wife’s separate estate, and declares that the 
income or profits derived from such estate shall be com- 
munity property. It cannot therefore be said from the 
testimony that B. Miller was justly indebted to his wife 
or the community estate chargeable on account of her 
separate property for exceeding the sum of two thousand 
five hundred dollars, when the deeds of trust were made 
by Miller to Cannon. The amount of this indebtedness 
is, however, immaterial, except as a circumstance strongly 
supporting the finding of the court, which we think was 
otherwise abundantly sustained, that these deeds were 
made for the purpose of hindering, delaying and defraud. 
ing creditors, and that appellee was chargeable with notice 
of the intent and purpose of their execution. 22 Tex., 
479. Such being the case, they were void and inopera- 
tive as to creditors. 

The court below seems to have supposed that because 
the property conveyed was individual assets of B. Miller, 
as the deed was made for the discharge of an individual 
indebtedness, though in fraud of partnership creditors, 
still appellee could claim the benefit of it, though she was 
affected with notice of the fraudulent intent and purpose 
of its execution. _Butsuch isnot thelaw. An individual 
creditor has no superiority of claim against individual 
assets over a partnership creditor. Higgins v. Rector, 47 
Tex., 361. 

Nor will the fact that the result of a fraudulent deed is 
to secure the payment of a valid and bona fide debt, equal 
or greater in amount than the property conveyed, remove 
from the deed the taint of fraud as against the grantee 
chargeable with notice of the wrongful intent and pur- 
pose of its execution. Indeed, it has been often held that 
the grantee or beneficiary in a voluntary deed made with 
fraudulent intent will be affected by the fraud if he at- 
tempts to claim a benefit under it, though, in fact, he had 
no knowledge of the fraudulent intent of the grantor. 
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10 Tex., 393; 15 Tex., 188; id., 11; 16 Tex., 43; 19 Tex., 197; 
22 Tex., 52; id., 479; id., 672; 25 Tex. Sup., 294; 26 Tex., 
561; 27 Tex., 471. 

What has been said is sufficient to show that appellee 
cannot claim the property levied upon as her separate 
estate, unless it became so by its purchase at the alleged 
sheriff’s sale under the execution in favor of Norton. But 
in our opinion this can in no way aid or strengthen her 
claim toit. Property purchased during marriage, whether 
by the husband or the wife, is community property, and 
not the separate estate of the purchaser, unless made with 
separate funds. 

Cannon states that the amount of the execution under 
which these goods were sold, was paid with appellee’s 
separate money. But this was a mere conclusion of his. 
From his testimony the money used in payment was 
money received in the course of business of Miller & Can- 
non prior to this sale. If we are right in what we have 
heretofore said, appellee had no separate estate in the 
property or effects of this firm, and Cannon supposed the 
money used was appellee’s separate estate, because he also 
erroneously supposed that she owned the goods in pay- 
ment for which the money was obtained. 

But if it had been shown that the money paid for these 
goods was the separate property of appellee, we are 
clearly of the opinion that it would have given her no 
right as against the creditors of Miller. Admit that the 
pretended levy and sale of them could be upheld in favor 
of Norton, the plaintiff in the execution, or in favor of an 
innocent purchaser, if there had been such an one, it can- 
not be so held as against the creditors of B. Miller. 
We think it abundantly clear from evidence in the record 
that this levy and sale was a fraudulent contrivance by 
B. Miller, to which appellee was a party (22 Tex., 503), to 
strengthen her previous fraudulent title and give color to 
her claim to the property by deed from the sheriff. 27 
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Tex., 513. There was in point of fact no levy upon the 
goods; no possession or control taken of them by the 
sheriff; no specific articles were exposed or offered for 
sale. The entire stock in the house and on the shelves, 
amounting in value to ten or twelve thousand dollars, or, 
in other words, the interest of the defendant in execution 
in them (he being in fact the sole owner), was cried off 
in bulk for the insignificant amount of four hundred and 
ten dollars, one hundred and fifty of which was paid in 
money to the sheriff and the balance settled by the deliv- 
ery to him of a receipt by B. Miller, the defendant in ex- 
ecution. It should also be noted that B. Miller was, at 
the date of the levy as well as sale, in the possession of 
the goods, conducting and carrying on the business with 
Cannon, the other member of the firm (whose only inter- 
est was in the profits, but not in the goods), and continued 
to do so just as before this fraudulent sale, though under 
the pretense of being employed by his wife as her clerk. 
Further comment seems unnecessary, though the ma- 
terial furnished by the record is by no means exhausted. 

The judgment is reversed, and such judgment is here 
rendered as should have been in the court below, subject- 
ing the property levied upon to sale in satisfaction of 
appellant’s execution. 

REVERSED AND RENDERED. 


{Opinion delivered October 93, 1880. ] 


On a motion to correct judgment, the former judgment 
was set aside, the judgment reversed and cause remanded. 
Associate Justice BoNNER did not sit in this case. 
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10 Tex., 393; 15 Tex., 188; id., 11; 16 Tex., 43; 19 Tex., 197; 
22 Tex., 52; id., 479; id., 672; 25 Tex. Sup., 294; 26 Tex., 
561; 27 Tex., 471. 

What has been said is sufficient to show that appellee 
cannot claim the property levied upon as her separate 
estate, unless it became so by its purchase at the alleged 
sheriff’s sale under the execution in favor of Norton. But 
in our opinion this can in no way aid or strengthen her 
claim toit. Property purchased during marriage, whether 
by the husband or the wife, is community property, and 
not the separate estate of the purchaser, unless made with 
separate funds. 

Cannon states that the amount of the execution under 
which these goods were sold, was paid with appellee’s 
separate money. But this was a mere conclusion of his. 
From his testimony the money used in payment was 
money received in the course of business of Miller & Can- 
non prior to this sale. If we are right in what we have 
heretofore said, appellee had no separate estate in the 
property or effects of this firm, and Cannon supposed the 
money used was appellee’s separate estate, because he also 
erroneously supposed that she owned the goods in pay- 
ment for which the money was obtained. 

But if it had been shown that the money paid for these 
goods was the separate property of appellee, we are 
clearly of the opinion that it would have given her no 
right as against the creditors of Miller. Admit that the 
pretended levy and sale of them could be upheld in favor 
of Norton, the plaintiff in the execution, or in favor of an 
innocent purchaser, if there had been such an one, it can- 
not be so held as against the creditors of B. Miller. 
We think it abundantly clear from evidence in the record 
that this levy and sale was a fraudulent contrivance by 
B. Miller, to which appellee was a party (22 Tex., 503), to 
strengthen her previous fraudulent title and give color to 
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Tex., 513. There was in point of fact no levy upon the 
goods; no possession or control taken of them by the 
sheriff; no specific articles were exposed or offered for 
sale. The entire stock in the house and on the shelves, 
amounting in value to ten or twelve thousand dollars, or, 
in other words, the interest of the defendant in execution 
in them (he being in fact the sole owner), was cried off 
in bulk for the insignificant amount of four hundred and 
ten dollars, one hundred and fifty of which was paid in 
money to the sheriff and the balance settled by the deliv- 
ery to him of a receipt by B. Miller, the defendant in ex- 
ecution. It should also be noted that B. Miller was, at 
the date of the levy as well as sale, in the possession of 
the goods, conducting and carrying on the business with 
Cannon, the other member of the firm (whose only inter- 
est was in the profits, but not in the goods), and continued 
to do so just as before this fraudulent sale, though under 
the pretense of being employed by his wife as her clerk. 
Further comment seems unnecessary, though the ma- 
terial furnished by the record is by no means exhausted. 

The judgment is reversed, and such judgment is here 
rendered as should have been in the court below, subject- 
ing the property levied upon to sale in satisfaction of 
appellant’s execution. 

REVERSED AND RENDERED. 


[Opinion delivered October 23, 1880. ] 


On a motion to correct judgment, the former judgment 
was set aside, the judgment reversed and cause remanded. 
Associate Justice BONNER did not sit in this case. 
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PoLiY RoGeEnrs ET AL. V. W. E. KENNARD ET AL. 
(Case No. 631.) 

ADMINISTRATION.— The provisions of the statute (Pasch. Dig., art. 
1400) prohibiting administration upon the estates of members of the 
Georgia Battalion and other volunteers from foreign countries, to 
any other than the next of kin, did not apply to administration on 
the estates of those who fell in 1836, who at the time of their de- 
cease were citizens of Texas. 

JURISDICTION.— The action of the probate court having jurisdiction 
over the subject matter, in granting letters of administration, can- 
not be collaterally attacked. 

BouNTY WARRANT.— Land covered by a bounty warrant issued in 
1839 by the secretary of war of the republic of Texas, to the heirs 
of one who fell at the storniing of the Alamo, approved by the com- 
missioner of claims, on which patent issued, became assets in the 
hands of an administrator. In this respect it differs from a pure 
donation made by the government to the heirs. 

PracricE.— When an instrument of writing is upon its face so am- 
biguous as to forbid the court as a matter of law to declare its legal 
effect, its construction should be left to the jury as a matter 
of fact. 

FAcT CASES.— See statement of case for an instrument described, 
held to be a deed, and not a will. 

BURDEN OF PROOF.— When the true meaning of an instrument of 
writing is from the words in which it is written ambiguous, the 
burthen of proof is upon him who claims a benefit under a particu- 
lar construction of it, to establish its correctness. 

ADMINISTRATION.— The general rule is, that while administration is 
pending on an estate, a suit for the recovery of the property of the 
estate should be brought by the administrator. To this rule the 
following exceptions exist, viz.: 1. When the administrator cannot 
or will not act for the protection of those beneficially interested. 
2, When land adversely possessed by those claiming under the ad- 
ministrator, through deeds made in his individual and representa- 

tive capacity, is sued for by the heirs or those claiming under them. 
In such case the interest of the administrator would be antagonistic 
to those claiming, and he could not move as a plaintiff in a suit 
in their behalf, 

CASES DISCUSSED.— Chevallier v. Wilson, 1 Tex., 161, and Newson v. 
Chrisman, 9 Tex., 116, discussed. 

STATUTORY CONSTRUCTION.— When the constitution confers jurisdic- 

tion ‘‘ with such exceptions and under such regulations as the leg- 
islature shall make,” and the legislature adopts statutory regula- 
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tions restricting jurisdiction, such regulation is in effect a negative 
on the exercise of any jurisdiction except such as is included in the 
statute. 

10, JURISDICTION OF DISTRICT COURT IN PROBATS MATTERS.— The district 
courts had no power under any statute passed under sec. 15, art. V 
of the constitution of 1845, to order the sale of lands of an estate to 
pay indebtedness. 

11. Jurtspicrion.— Under sec. 10, art. TV of the constitution of 1845, 
the district courts had all the common law antl chancery jurisdic- 
tion known to the courts of England not incompatible with the 
constitution and laws of the federal and state governments; but in 
no case occurring in this state has the district court, under its 
chancery powers, been allowed, in the exercise of original power, 
to order the sale of land for the payment of debts of an estate on 


which administration had been begun in the probate court. 


APPEAL from Johnson. Tried below before the Hon. D. 
M. Prendergast. 

Appellants brought trespass to try title to recover 1,920 
acres of land located and surveyed in 1849 by virtue of a 
bounty land warrant issued after the death of Eliel Melton, 
in 1861. The land was patented to the heirs of Eliel Mel- 
ton in 1861. 

The plaintiffs in their petition set up title through an 
instrument executed by Tabitha Melton to her then wid- 
owed daughter, Polly Echols. Eliel Melton, deceased, was 

, at the time of his death a single man, leaving no children 
surviving him. The defendants in support of their title 
averred that 1,420 acres of the land in controversy was 
sold under an order of the district court of Navarro county 
for the payment of debts, by Ethan Melton, the adminis- 
trator. That Stroud Melton became the purchaser and paid 
the purchase money, and that the sale was reported to the 
court, and duly confirmed. The sale, under the order of 
court, the purchase by Stroud Melton, the payment of the 
purchase money, and the report of sale by the adminis- 
trator, were all proven as alleged. There was no positive 
evidence in the record of the confirmation of the sale by 
the court. The transcript of three hundred pages shows 
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eighteen assignments of error, and contains evidence of 
many issues in the court below, which, in view of the 
opinion, it is not necessary to notice. 

Tabitha Allen, on August 27, 1836, executed a power of 
attorney to Ethan Melton, then living in Alabama, to de- 
mand, receive and recover all goods, chattels and effects 
to which she might be entitled as heir of Eliel Melton, 
deceased. The power was ample and invested him with 
full discretionary powers. 

The plaintiff introduced in evidence a certificate for 
1,920 acres of land, issued from the war office of the re- 
public of Texas, March 30, 1830, signed A. Sydney John- 
son, Secretary of War, which recited that it was for ser- 
vice, and that E. Melton had been killed at the Alamo, 
and that ‘‘this is his certificate.” It concluded, ‘‘ And 
the said E. Melton, or his heirs, is entitled to hold said 
land, or to sell, alienate, convey and donate the same, and 
to exercise all ownership over it.” On that certificate a 
patent issued to the heirs of Eliel Melton, February 19, 1861. 

Plaintiffs also read in evidence a ‘writing from Tabitha 
Melton to her daughter, Polly Echols, and others, Tabitha 
Melton being the mother of Eliel Melton, deceased. It 
was made in October, 1850; on its face it purports to be 
made for ‘‘many kind and valuable services,” and for 
affection, and conveys all the property inherited from her 
son, Eliel Melton. The instrument closes with this 
lanenage: ‘‘ But it is understood further, that the lands, 
etc., given and conveyed to my daughter Polly by this 
deed, and which is an equal share with the children herein 
mentioned, are given and conveyed subject to the reser- 
vations and conditions: the said lands are hers for life, 
subject to none of her present debts or liabilities, or 
the use, debts or liabilities of no future or past husband, 
and at her death to be divided between the six children 
specified in thzs will, share and share alike, and to be 
given and divided between no other person or persons.” 





1880. ] ROGERS V. KENNARD. 





Opinion of the court. 





At the fall term, 1855, of the district court of Navarro 
county, certain heirs of Elicl Melton filed their petition, 
alleging in substance: 

ist. That administration was pending on the estate of 
Eliel Melton. 

2d. That Ethan Melton, also an heir, and the adminis- 
trator, had disposed of the property of the estate in vio- 
lation of law; that he had made extravagant charges and 
been guilty of gross negligence. 

3d. That the administration had been pending sixteen 
years and they could not enforce a settlement of the 
same. 

Prayer for the removal of the administration from the 
probate court, and for final settlement and distribution. 
The case, after lengthy defenses filed by the administrator, 
was, at the fall term, 1858, submitted to the court with- 
out a jury, and judgment being rendered for defendant, 
the administrator was ordered to sell enough land to pay 
all claims against the estate. In pursuance of this order, 
land was sold and report thereof made. 


Hood & McCall, for appellants. 
Hunter & Putman, for appellant intervenors. 


D. T. Bledsoe, for appellees. 
Brown & Hall, also for appellees. 


[In this case, while written arguments of ability had been 
filed by the counsel on both sides before the adoption of 
the present rules, no briefs were on file, as required by 
existing rules, and a condensed notice would not do jus- 
tice to either argument. | 


BONNER, ASSOCIATE JUSTICE.— We shall confine this 
opinion to the leading and controlling questions in the 
case which have been argued by counsel. 

Vou. LIV—3 
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I. Was the grant of letters of administration to Ethan 
Melton valid, he not having been next of kin to the 
deceased? : 

Eliel Melton, the deceased, was a citizen of Texas, and 
hence the provisions of the statute (Pasch. Dig., art. 1400), 
prohibiting administration to be granted upon the estates of 
members of the Georgia Battalion and other volunteers 
from foreign countries, to any than the next of kin, did 
not apply. 

The probate court had jurisdiction over the subject 
matter and sufficient authority, under the power of attor- 
ney from Tabitha Melton, the mother and next of kin, to 
grant the administration to Ethan Melton, and its judg- 
ment in this particular cannot be collaterally impeached. 
Murchison v. White, zzfra. 

II. Was the land in controversy assets of the estate of 
Eliel Melton, or was it a donation to his heirs and not sub- 
ject to administration? 

It does not satisfactorily appear under what law the 
bounty warrant for 1,920 acres of land was issued. It is, 
however, sufficient for the purposes of this case, to say 
that it was issued by the proper authority, the secretary 
of war; that it was, years subsequently, approved by the 
commissioner of claims appointed for this purpose, and 
was acted upon as a valid claim by both the commissioner 
of the general land office and the governor of the state, 
by the issuance of a patent thereon to the land in con- 
troversy. 

It purports on its face to have been a bounty warrant 
in consideration of the services of Eliel Melton in the 
army and his fall at the Alamo, and as such is contradis- 
tinguished from a subsequent claim issued to his heirs as 
a donation warrant. 

This bounty warrant, we must presume, was issued by 
virtue of some law or regulation recognizing either an 
express or implied contract, or pre-existing obligation on 
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the part of the government of Texas, to those gallant 
soldiers who had enlisted in her armies and had fallen in 
her defense, and hence under former decisions of this 
court became assets in the hands of the administrator. 
Soye uv. McCallister, 18 Tex., 80; Soye v. Maverick, 18 
Tex., 101; Allen v. Clark, 21 Tex., 404; Goldsmith v. Hern- 
don, 33 Tex., 705; Marks v. Hill, 46 Tex., 345. 

It differs from those cases where a gift has been made 
by the government as a pure donation, generally by spe- 
cial legislation. Eastland v. Lester, 15 Tex., 98, com- 
mented on in Soye v. Maverick, 18 Tex., 101; Causici v. 
La Coste, 20 Tex., 286; McKinney v. Brown, 51 Tex., 97. 

III. Was the purported deed from Tabitha Melton to 
Polly Rogers et a/., under which the plaintiffs claim, a 
deed or a will? 

In a proper case, where there is such ambiguity con- 
nected with an instrument as to forbid that the court, 
as a question of law, should construe and declare its legal 
effect to be either a deed or a will, this issue should be 
submitted to the jury as a question of fact. Ferguson 
v. Ferguson, 27 Tex., 344. 

The instrument under consideration was recited in its 
commencement to have been an indenture, further on it 
is called a deed, and near the end it is styled a will. 

In its general form it was a deed. 

We are of opinion that the testimony addwred on the 
trial pertained rather to the question of its delivery as a 
deed, than to that of whether a deed or a will. 

There were several issues submitted to the jury, this 
among others, upon the determination of which, in the 
affirmative or negative, they could find either for the 
plaintiffs or defendants, and we have no means of ascer- 
taining upon which the general verdict for the defendants 
was based. 

If it be conceded that there was sufficient ambiguity 
connected with the purported deed as to have authorized 
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the submission to the jury, whether a deed or a will, then 
we are of opinion that the burden of proof to show that 
it was a will was upon the defendants, and that, as now 
presented by the record, the evidence was insufficient to 
support the verdict, if based upon this issue. 

IV. Could the plaintiffs sue for the land, pending ad. 
niinistration upon the estate of Eliel Melton? 

The court charged the jury substantially, that, if the 
administration was still pending, this suit should have 
been brought by the administrator, and that the plaintiffs 
could not legally have instituted or prosecuted it, and that 
in this event they should find for the defendants. 

That this is the general rule under our probate system 
cannot be questioned either upon principle or authority. 

There are, however, exceptions to this general rule also 
well established. 

In Crain v. Crain, where a similar question was before 
the court, it is said: 

‘* As to the other ground, that the action is premature, 
the succession not being closed, it is only necessary to say 
that the administratrix is a trustee, acting for the benefit 
of creditors and distributees, and that in cases where she 
will not or cannot act for the protection and preservation 
of the estate, the cestuz qui trusts have a right to act in 
the behalf and for the protection of their eventual inter- 
ests, and that such rights are the proper subject of judicial 
cognizance.” 17 Tex., 87. 

It is said in Patton v. Gregory that there are exceptions 
to this general rule as well established as the rule itself. 
That the exceptions against the heirs, as improper parties, 
have not been sustained in any except the two cases re- 
ported in volume second, Texas reports, and that from 
the tendency of the decisions such exceptions do not seem 
to have been favored. 21 Tex., 517; Evans v. Oakley, 2 
Tex., 184+; Morse v. Morse, 2 Tex., 402; Blakey v. Duncan, 
4 Tex., 184; Easterling v. Blythe, 7 Tex., 211; Lacy v. 
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Williams, 8 Tex., 182; Bufford v. Holliman, 10 Tex., 560; 
Clay v. Clay, 13 Tex., 201; Cochrane uv. Thompson, 18 
Tex., 652; Geddings vu. Steele, 28 Tex., 748. 

In this case the defendants were in possession of 1,420 
acres of the land sued for, claiming under deeds from the 
administrator himself, made both in his representative 
and individual capacity, and hence the interest of the ad- 
ministrator was directly antagonistic to that of plaintiffs, 
and he could not with any consistency have instituted 
the suit in their behalf. Besides this, several years had 
intervened since the administrator had taken any step 
whatever in the administration, and in the meanwhile 
the land had been in the adverse possession of the de- 
fendants. 

It would seem that such case as this would clearly come 
within the exceptions to the general rule, and we are of 
opinion that the court erred in the charge to the jury 
under this issue. 

V. By far the most important question in the case re- 
lates to the power of the district court of Navarro county 
to order the sale of the 1,420 acres, part of the land in 
controversy. 

Its importance is a sufficient excuse to justify us, in 
attempting its proper solution, to briefly review the pro- 
vision of the constitution and the laws then in force, 
applicable to the question, and the decisions of this court 
pertaining to the same. 

It was the evident intention of the framers of the con- 
stitution of 1845, that, as a general rule, original jurisdic- 
tion over executors, administrators and guardians, and 
over the administration of estates, should he confided to 
the probate courts. 

This jurisdiction, however, was not entirely final or ex- 
clusive, as both original and appellate jurisdiction and 
general control was given to the district courts over the 
probate courts, and also limited original jurisdiction and 
control over executors, administrators and guardians, the 





ROGERS V. KENNARD. (Tyler Term, 





Opinion of the court. 





latter to be exercised ‘‘under such regulations as may be 
prescribed by law.” Const. 1845, art. IV, sec. 15. 

Although in the case of Chevallier v. Wilson, 1 Tex., 178, 
in commenting upon this limited probate jurisdiction, it is 
said that ‘‘the grant of jurisdiction is complete, subject 
to legislative regulation, and is certainly not impaired be- 
cause these regulations have not been made,” yet in the 
subsequent case of Newsom v. Chrisman, 9 Tex., 116, it is 
said that the above case of Chevallier v. Wilson rested 
upon its own peculiar features, and that it neither repu- 
diated nor affirmed the exercise under that section of 
original jurisdiction by the district court. That the legis- 
lation under this section 15 of the constitution was not 
explicit, and that it was doubtful whether the object of 
the constitution had been carried into effect. 

It is also in the above case of Newsom v. Wilson, im- 
pliedly at least, admitted that the jurisdiction of the dis- 
trict court in Long v. Wortham, + Tex., 381, should have 
been placed upon section 10, instead of section 15, art. 
IV, Const. 1845. 

In The State v. Daugherty, it is decided that it is well 
settled, that where the constitution contains a grant of 
jurisdiction, ‘‘ with such exceptions and under such regu- 
lations as the legislature shall make,” that affirmative 
legislation covering a part of the ground included in the 
grant, is, in effect, a negative upon the exercise of any 
jurisdiction in that behalf, not included in the legislative 
grant or regulation. 5 Tex., 1; Robinson v. Baillieul, 2 
Tex., 161; Ewing v. Kinnard, 2 Tex., 164; Wiscart v. 
Dauchy, 3 Dallas, 326; Barry v. Mercein, 5 How., 119. 

By section 38, district court act, 1846 (Hart. Dig., art. 
642; Pasch. Dig., art. 1406), passed under this 15th sec- 
tion, art. IV, it was aaen that the district court shall 
have and exercise : ‘original jurisdiction in 
probate matters, only in cases where the judge or clerk of 
probate is interested.” 

By section 121, probate act, 1848 (Pasch. Dig., art. 1382), 
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any one interested in the estate of a deceased person 
could at any time within two years after the settlement 
by the probate court of any account of an executor or ad 
ministrator, have the same revised and corrected in the 
district court for error or fraud, by filing, as seems to have 
been done in this case, with the clerk of that court, a pe- 
tition for this purpose, together with a transcript from the 
probate court of the papers relating to such account or 
settlement. 

This last act would seem also to have been intended as 
a legislative enactment to confer original jurisdiction 
under the above section 15 in probate matters, upon the 
district courts. 

It does not appear from the transcript of the proceedings 
in the probate court of Navarro county, in evidence, that 
it had-epproved the account of Ethan Melton, the admin- 
istrator, which was complained of by the petition in the 
district court; but if it be conceded that this had been done, 
and that under the above section 121, probate act, 1848, 
the district court had jurisdiction to revise and correct the 
account of the administrator, still that act did not give 
that court power to order the sale of the land of the estate 
for its payment. 

We are not aware of any statute which gave to the dis- 
trict court, in the exercise of its probate jurisdiction under 
this section 15, art. IV, the power to sell the lands of an 
estate to pay indebtedness; but, as seen, there has been ex- 
press legislation under it, conferring other probate juris- 
diction, and under the above authority this would be a 
limitation upon the exercise of such power of sale by the 
district courts under that section. 

We must, then, find this jurisdiction, if at all, under si 
tion 10, article IV pf the constitution. 

This section gave to the district court all the common 
law and chancery jurisdiction known to the courts of com- 
mon law and chancery of England, not incompatible with 
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the constitution and laws of the United States and of this 
state. Newson vu. Chrisman, 9 Tex., 117. 

The jurisdiction of a court of chancery of England over 
the administration of the assets of a deceased person, is 
founded upon the power of that court to enforce the exe- 
cution of trusts, and as a means to accomplish this, the 
power to investigate and arrest fraud and fraudulent com- 
binations to which the administrator is a party. 

This jurisdiction, however, was not exclusive, but 
concurrent with the courts of common law and the eccle- 
siastical courts, and was only assumed by the courts of 
chancery, when the remedy at law was not plain, ade- 
quate and complete; as when it was necessary to take 
accounts, or compel a discovery. 1 Story’s Eq. Jur., ch. 
IX; Dobbin v. Bryan, 5 Tex., 276; Crain v. Crain, 17 
Tex., 86. 

The allegations in the petition to the district court of 
Navarro county in this case, by which it was sought to 
give that court jurisdiction, were very general, and there 
was no fraudulent combination averred between the ad- 
ministrator and any other person. With the exception of 
the alleged fraud in his account, and which seems not to 
have been sustained by the district court, it is believed that 
the probate court could have afforded a plain and ade- 
quate remedy as against the administrator for all the 
grievances complained of. 

We have had repeated decisions of this court, in cases 
in which the original jurisdiction of the district courts, as 
courts of chancery, in matters pertaining to estates, and 
to executors, administrators and guardians, has been 
under consideration, but we have been referred to none, 
nor has one come under our observation, in which the 
district court had assumed, under this section 10, to trans- 
fer to its own jurisdiction a pending administration from 
the probate court, and to conduct the same by the adminis- 
trator, and proceed to sell the lands of the estate for the 
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payment of indebtedness, as seems to have been attempted 


in this case. 

In Long v. Wortham, 4 Tex., 381, it is said that the 
exercise of probate jurisdiction by the district courts 
would almost as a matter of course be by the appoint- 
ment of a receiver. 

We will briefly advert to some of the decisions on this 
subject, premising, as said in Cannon v. McDaniel, that 
the tendency of later decisions has long been to discourage 
a resort to the district court in matters relating to the es- 
tates of deceased persons, where the powers of the probate 
court were sufficient to give the complainant full relief in 
the assertion of his rights, although it might produce a 
hardship or inconvenience on the party. 46 Tex., 312; 
Giddings v. Crosby, 24 Tex., 299; Atchison v. Smith, 25 
Tex., 230. 

Chevallier v. Wilson, 1 Tex., 161, was brought to 
enforce an alleged gift of a slave by the intestate, and 
which was claimed as property of his estate by the ad- 
ministrator, and fér the sale of which he had obtained an 
order of the probate court; and also to resist the claim of 
the administrator for the full value of certain claims 
against the estate, which it was alleged that he had pur- 
chased at a discount in view of administration. 

This was evidently a case in which the probate court 
could not afford a full and adequate remedy and was 
properly cognizable by the district court. 

Dobbin v. Bryan, 5 Tex., 276, was a suit in the district 
court against the administrator to establish a rejected 
claim, and to set aside a probate sale alleged to have been 
illegally made by a fraudulent combination between the 
administrator and a third party. The judgment of the 
district court setting aside the sale, establishing the claim, 
and ordering it to be paid in due course of administration, 
was affirmed. 

It would seem, in that case, that the district court did 
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not order a resale of the property, but that the subse- 
quent procecdings were had in the probate court. 

Smith v. Smith, 11 Tex., 102, was a suit by an heir-at- 
law against the administrator for distribution, alleging 
payment of all the debts; that a pretended division made 
in the probate court had been fraudulently procured by 
the administratrix; that she had falsely induced the court 
to believe that certain property of the estate was com- 
munity property of herself and the deceased, when in 
fact it was his separate estate; and that with the proceeds 
of the sales of part of the estate she had purchased other 
property, and had taken the titles to the same in the name 
of her children. 

In that case the chancery jurisdiction of the district 
court was clearly maintainable on the grounds of breach 
of trust, and fraud, and because the probate court was 
inadequate to grant the appropriate relief, and this court 
reversed the judgment of the court below sustaining a 
demurrer for want of jurisdiction. The question of the 
power of the district court to order a sale of land did not 
arise. The case, moreover, was one rather in the nature 
of a suit for partition than an administration. 

Purvis v. Sherrod, 12 Tex., 140, was a suit by an exec- 
utor to obtain the proper construction of two clauses in 
the will of his testator, a familiar ground of equity juris- 
diction, and for instructions as to the proper execution in 
due course of administration of his powers under the will. 

Crain v. Crain, 17 Tex., 80, was also the exercise of a 
familiar ground of equity jurisdiction. It was a suit 
brought to cancel a deed alleged to have been testament- 
ary in its character, and made in fraud of the rights of 
the heirs of the estate, and to defeat a fraudulent com- 
bination between the administrator and third parties to 
prevent the property being made assets of the estate. 

The judgment of the court below sustaining a demurrer 
to the petition for want of jurisdiction was reversed, but 
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no question was made or decided as to the power of the 
district court to order a sale of the property. 

Breton v. Alexander, 27 Tex., 659, was brought for a 
similar object, and in which the judgment of the district 
court cancelling the alleged deed of gift, ascertaining the 
respective shares of the parties, and ordering that further 
proceedings be had in the probate court to carry the judg- 
ment into effect, was substantially approved by this court, 
though it was reversed upon another ground. 

The further administration of that estate was in fact 
carried on in the probate court of Cherokee county. 

In none of the above cases, nor in any other to 
which our attention has been called, has it been decreed 
that the district court, in the exercise of its chancery 
powers, had jurisdiction to order the sale of land for the 
payment of debts of an estate, upon which administra- 
tion had been commenced in the probate court. 

We are of opinion that the district court of Navarro 
county did not have, under the circumstances shown by 
the record in this case, jurisdiction to order the sale of the 
1,420 acres, part of the land in controversy, under either 
sections 10 or 15 of the constitution of 1845, or any law 
enacted by virtue of them. As said in Atchison v. Smith, 
25 Tex., 231, *‘ If the precedent be established and followed, 
such as this case contemplates, almost every large estate 
will, upon some ground or other, be finally drawn into 
the district court for settlement and distribution; and the 
county court will be deprived of the exercise of its appro- 
priate functions.” 

If the district court had the power of a probate court 
to have ordered a sale, and the formalities of the law had 
been complied with, then, as an authorized proceeding in 
rem, the judgment would have been binding upon all par- 
ties interested in the estate. 

It is believed, however, that the same rule would not 
apply to a sale mace by the district court, in an original 
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proceeding in the exercise of its chancery powers, but 
that in such case, even if the court had jurisdiction of the 
subject matter, its decree would be binding only upon the 
immediate parties or their privies. 

Some of the plaintiffs in this casé were neither parties, 
nor, in the right under which they claim, privies to the 
suit and judgment in the district court of Navarro county, 
ordering the sale of the land, and on this ground also 
would not be estopped by it. 

The above, for the purpose of this appeal, virtually dis- 
poses of the claim of the defendants to 1,420 acres of the 
land in controversy. What may be the ultimate equities 
of the parties is not now presented for our consideration. 

It also disposes of the case as between the original de- 
fendants and the intervenors, the heirs of Stroud Mel- 
ton, who claim under the same proceedings in the district 
court. 

VI. It remains to consider the question of title to the 
500 acres claimed by defendants Kinnard & Box. 

Whether the deed made by Stroud Melton for himself, 
and by Thomas J. Echols, as the purported attorney in 
fact for certain of the supposed heirs of Eliel Melton, de- 
ceased, to Jonathan Melton, under which Kinnard and 
Box deraign their title, was properly recorded so as to 
permit a certified copy of it to be read in evidence, pre- 
sents some serious questions which have not been argued 
by counsel and upon which no authorities have been 
presented. 

For these reasons, and because under the view we take 
of. other points involved a decision of these questions is 
not necessary, we give no opinion upon them. 

The power of attorney under which Echols executed 
this deed was a necessary link in the chain of title of these 
defendants. This power of attorney was not introduced 
in evidence. The testimony of Mrs. Jonathan Melton was 
uot satisfactory as to its execution and contents. The 
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testimony of the remaining witness on this subject, 
Thomas J. Echols, was positive that it did not give him 
authority to convey. 

In this connection, it may be added that there was no 
recital in the power of attorney showing that it had been 
given by Tabitha Melton. 

Besides this, the statement of facts fails to show that 
the defendants paid any value for the land. 

As thus presented, the title of the defendants is not suf- 
ficient to defeat the apparent legal title shown in the 
plaintiffs, and there was error in the judgment below to 
the contrary. 

There are quite a number of other questions presented 
by the record, but as some of them will probably not be 
raised upon another trial, and as others may be important 
in their results and have not been fully argued and no 
authorities cited in their support, we do not deem it proper 
to express any opinion upon them. 

There was no issue presented by the charge to the jury 
upon the questions of limitation and stale demand, as 
between the plaintiffs and defendants, and hence they are 
not considered by us. REVERSED AND REMANDED. 

(Opinion delivered November 10, 1880. ] 

(Judge GovuLp did not concur in that portion of the 
opinion regarding the question of the jurisdiction of the 
district court in matters of probate. ] 





J. W. FLANAGAN v. J. W. Womack & GREEN P. PERRY. 
(Case No. 813.) 

1, DAMAGES — EVIDENCE.— In an action for damages for a trespass vi et 

armis, brought in the district court, evidence of the payment of a 

fine imposed in the county court for the same trespass in a crimi- 


nal prosecution, is admissible as evidence in mitigation of damages. ' 





'See opinion for reasons why Judge BONNER would not, as an original 
proposition, concur in this view of the law. 
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. EXEMPLARY DAMAGES — EVIDENCE.— Exemplary damages being al- 
lowed in certain cases as a punishment, and not strictly as a com- 
pensation for the wrong done, all the facts and circumstances which 
would enable the jury to act advisedly in inflicting the appropriate 
punishment, are proper for the consideration of the jury. 

. EXEMPLARY DAMAGES.— No recovery can be had for exemplary dam- 
ages in the absence of evidence of actual or compensatory damages. 

. TRESPASS — DAMAGES.— For every trespass the injured party is enti- 
tled to at least nominal damages. This nominal damage would be 
the measure of the actual damage, if no other were shown. 

. Fact CAsEs.—See case for facts improperly exclMided on the trial, 
but of such a character as not to authorize a reversal of the judg- 
ment. 

. EVIDENCE — PRAcTICE.— The court may in its discretion refuse to en- 
tertain an objection to a question propounded to a witness unless the 
ground of objection be stated; but should a general objection be 
entertained, and correctly sustained, it would be no ground for 
reversal, no substantial error having been committed. 

. PRACTICE — ASSIGNMENT OF ERRORS.— An assignment of errors, which 
alleges error ‘‘in overruling plaintiff's motion fora new trial for the 
eleven reasons therein contained,” is too general to require the court 
to pass upon it. 


AppEAL from Gregg. Tried below before the Hon. John 
C. Robertson. 
The opinicn states the case. 


H. McKay and T. M. Campbell, for appellant. 


Taylor & Morrison and McCord & Duncan, for ap- 


pellees. 


Bonner, ASSOCIATE JUSTICE.— This is a civil action for 
damages, actual and exemplary, brought by appellant 
Flanagan against appellees Womack and Perry, for an 
wleged assault and battery committed by them upon him. 
In the opinion of the presiding judge, there not being suf- 
ficient testimony against Perry, the jury were instructed 
te return a verdict for him. There was a verdict and 
*udgment of one dollar actual damages against defendant 
Womack. 
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Among other defenses, Womack pleaded that on in- 
dictment for the same offense he had been convicted and 
a fine of $100, besides costs of suit, adjudged against him 
in the county court, and which he had paid. A demurrer 
to this plea was overruled, testimony was admitted to 
sustain it, and the jury instructed that they might con- 
sider it in mitigation but not in bar of the claim for 
exemplary damages. 

This action of the court is assigned as error and presents 
the most important question in the case. 

The doctrine upon which the learned judge below 
doubtless acted in overruling the demurrer and admitting 
the testimony, has been the subject of great diversity of 
opinion and discussion among judges and jurists. If it 
were now an open question in.this court, the individual 
opinion of the writer would be, that it was not well 
founded in principle, and that there was error in the judg- 
ment of the court. 

It is perhaps due myself that I very briefly give the 
reasons for this belief. 

The doctrine of exemplary damages doubtless origi- 
nated from those cases in which a sense of justice to the 
injured party demanded that more compensation should 
be given him than could be allowed by any defined strict 
legal rule for the measure of damages. Frequently the 
mere physical injury sustained, and which ordinarily is 
the test of actual damages, would of itself be compara- 
tively insufficient, but the outrage upon the feelings — the | 
ordinary test of what is now usually called exemplary, 
vindictive or punitory damages — would be of such gross 
character or under such indignant circumstances as should 
require ample reparation from the offender, but which 
could not be referred to any fixed primary standard. 
Hence this character of damage was, in a great degree, 
necessarily left to the discretion of the jury trying the 
particular case. Indulgence was extended by the courts 
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to such verdicts, as they tended to prevent breaches of the 
peace, and to encourage, by a resort to the law of the land, 
the settlement of difficulties which otherwise might have 
ended in personal conflicts. To this extent the public 
also was interested. 

This indirect result to the public good, led some courts 
into the error of assuming as one of the grounds why 
such damages should be allowed at the suit of a private 
party, that it was intended as a public punishment to the 
offender, thus making that an active cause which origi- 
nally was but a passive result, and in this way converting 
private recompense into public punishment. 

I co not doubt the propriety of allowing full compensa- 
tion to the injured party for both that damage which can 
be reduced to a reasonably fixed money standard, usually 
called actual damages, and also for that damage which 
should be recovered, but which cannot, in the nature of 
things, be determined by any such standard, but which 
must be left to the sound discretion of the juries and 
courts of the country, and which are properly included 
under what is now called exemplary damages. Such 
damages have received the approval of the courts of last 
resort of at least twenty-nine states of the Union, includ 
ing this state, and of the supreme court of the United 
States. Field on Damages, note 2, p. 23. 

The difficulty has arisen in adding an improper ground 
for such damages — punishment instead of recompense; 
thus opening too wide the door for unreasonable verdicts 
by juries in civil suits, there not being with us in such 
cases, as under the Criminal Code, any limitation upon the 
amount of the verdict which may be found. 

Punishment for offenses should be inflicted only by 
public prosecution in due course of the law of the land, 
under those safeguards which are ‘“‘ rooted and grounded 
in the maxims of the common law, and guaranteed by 
the constitution of our political government.” 
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If such damages are allowed as recompense only, and 
not as punishment, then we avoid the illegality and hard- 
ship of inflicting a double punishment for the same 
offense. 

The criminal prosecution is a suit between the govern- 
ment and the defendant, to which the plaintiff in the 
civil action is not a party, and in which he has no voice. 
If, in the opinion of the jury trying the civil action, the 
conviction and fine in the criminal prosecution was a suf- 
ficient punishment, then the plaintiff, so far as regards 
his exemplary damage as a recompense, has been deprived 
of his just rights without ever having had his day in 
court. 

The only consistent theory upon which the judgment 
in the criminal prosecution can be admitted in mitigation 
of damages in the civil action is, that, by a fiction of the 
law, the plaintiff in the latter represents the public, and 
that to this extent the two suits are considered as between 
the same parties, and that the fine in the one should de- 
crease the amount of the judgment in the other —a fic- 
tion which, as above shown, may work a great hardship 
on the plaintiff. 

This testimony is admitted solely for the benefit of the 
defendant, not the public, and it is not perceived on prin- 
ciple, if such evidence can be admitted in mitigation, why 
it should not also be admitted in bar; or why it would not 
logically follow, that if the defendant had been acquitted 
instead of having been convicted, he could not plead this 
former acquittal in bar; or, as the rights of the parties 
should be mutual, why, if the civil suit had been first 
tried and judgment rendered against the defendant, this 
should not be a mitigation or bar to the criminal prosecu- 
tion. That such should be the rule in mitigation, if not in 
bar, in those tribunals where the injured party, as private 
prosecutor, receives part of the fine, would seem proper; 
but to permit it in this state, where the fine is paid to the 
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government and not to the prosecutor, would in many 
cases virtually supersede the criminal law. 

‘hus considered, the testimony of the former conviction 
and fine would not have been admissible. Hadley v. 
Watson, 45 Vt., 289 (1873); S. C., 12 Am. R., 97; Reed ». 


Kelly, 4 Bibb (Ky.), 400; Wheatley v. Thorn, 23 Miss., 62; 
Phillip v. Kelly, 29 Ala., 628; Cook v. Ellis, 6 Hill (N. Y.), 
466; Field on Damages, secs. 73-8: sec. 91, and authorities 
cited in notes; Fay v. Parker, 53 N. H., 342. 

Whatever may be my individual opinion, however, I 
feel constrained, from along and uniform course of decis 
ions on this subject in this state, and for this reason only, 
to concur with the other members of the court in the 
opinion that the court below did not err in overruling the 
demurrer and admitting the evidence. 

It is said in Hays v. R. R. Co., “that exemplary dam- 
ages are in the nature of punishment, has long been the 
recognized doctrine in this state.” 46 Tex., 280; Smith v. 
Sherwood, 2 Tex., 460; Graham v. Roder, 5 Tex., 141; 
Cole v. Tucker, 6 Tex., 266; Cook v. Garza, 9 Tex., 358; 
Kolb v. Bankhead, 18 Tex., 228; Champion v. Vincent, 
20 Tex., 811; Gordon v. Jones, 27 Tex., 620. 

If exemplary damages are allowed as punishment and 
not strictly as compensation, then all the facts and cir- 
cumstances of the case which would enable the jury to 
act advisedly in inflicting the appropriate punishment, 
would be proper for their consideration. In this view the 
assigned error was not well taken. Field on Damages, 
$§ 89-91; $$ 121-8, and authorities cited. 

This disposes also of some of the other assigned errors 
to the charge of the court. 

So much of the charge by which the jury were instructed 
that exemplary damages could not be recovered without 
proof of actual or compensatory damages, is assigned as 
error. The proposition contained in the charge is be- 
lieved to be correct. 


d 
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It is a general rule, that for every unlawful trespass the 
injured party is entitled to at least nominal damages. 
Certainly this should be so if the trespass was of such 
character as to authorize exemplary damages. This nom- 
inal damage would be the measure of the actual damage 
if no other is shown, and must necessarily arise in every 
case in which exemplary damages could be given. 

Besides, in this case the jury returned a verdict for one 
dollar actual damages, and even had the charge as an ab- 
stract proposition been incorrect, it could not have prej- 
udiced the plaintiff. 

That portion of the charge also is objected to, in which 
the jury were instructed to return a verdict for Perry. 

The testimony not only failed to connect Perry with the 
assault, but affirmatively shows that he assisted in end- 
ing it. Had he been prosecuted by indictment, under re- 
peated decisions of this court he could not legally have 
been found guilty. Burrell v. The State, 18 Tex., 713; 
Tullis v. The State, 41 Tex., 598; Ring v. The State, 42 
Tex., 282. 

Witness Phillips having testified that plaintiff Flanagan, 
at the time of the assault, was a man of family, it was 
proposed further to prove by him the character of persons 
composing the family. 

The court sustained the objection that this testimony 
was immaterial, but permitted evidence to show the num- 
ber of persons composing the family. It was also proven 
that plaintiff had a wife and daughter. 

We think that the testimony should have been admit- 
ted, if it would have tended materially to aid the jury in 
a proper estimate of damages. 

The assault, however, did not take place in the presence 
of the family, and it does not appear, in view of all the 
other facts and circumstances in evidence, that the testi- 
mony was so material as would probably have caused a 
different verdict, so that we would be authorized to 
reverse the judgment because of its rejection. 
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The ruling of the court in sustaining a general objection 
to the testimony of another witness, was also assigned 
as error. 

Webster Flanagan, a witness for appellant, having qual- 
ified himself to answer the same, appellant propounded to 
him the following questién, viz.: ‘* What was the value 
to Maj. Flanagan, the plaintiff, of the time which he 
was disabled by reason of the injury received during the 
time of such disabilities, taking into consideration the 
character of his business, of which you have already 
testified, and his capacity to manage the same?” 

To which question appellees’ counsel objected, stating 
no grounds of objection, which objection was by the court 
sustained. The same question was again propounded, 
omitting the individual to whom such loss of time oc- 
curred, to which the same general objection was made by 
appellees and sustained by the court. 

The court may in its discretion refuse to entertain an 
objection to a question propounded to a witness unless 
the ground of objection be stated; but should a gen- 
eral objection be entertained and correctly sustained, it 
would be no ground for reversal, no substantial error hav- 
ing been committed. District Court Rule 57. 

The question was objectionable, as it sought to elicit 
from the witness a conclusion as to the length of time 
plaintiff was disabled by reason of the injury, a question 
upon which there was a conflict of testimony. 

It would seem, moreover, that the alleged error was 
immaterial, as this witness was permitted to testify fully 
as to the character and value of the services of the 
plaintiff. 

This virtually disposes of the alleged errors assigned ex- 
cept the fourth, which is: 

That the court erred in overruling plaintiff's motion for 
a new trial, for the eleven reasons therein contained. 

In the case of Pearson v. Flanagan, 52 Tex., 266, we 
announced in favor of the plaintiff himself, in the present 
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suit, the rule that such an assignment was too general 
to require the court to pass upon it. 

This was often decided before the adoption of the pres- 
ent rules, as early, at least, as Fisk v. Wilson, 15 Tex., 435, 
and has been repeatedly acted upon since the decision in 
Pearson v. Flanagan. 

It by no means satisfactorily appears to us how the jury, 
the defendant being guilty, as he himself admitted on the 
trial in the criminal prosecution, could consistently, under 
the circumstances as developed by the testimony, have as- 
sessed the damages at a mere nominal sum only; but 
under none of the errors which have been properly as- 
signed, and under the long-established practice of this 
court, is this question so presented as to bring it before us. 


AFFIRMED. 


(Opinion rendered November 16, 1880.] 





W. J. PEVELER ET AL. V. L. J. PEVELER ET AL. 
(Case No. 885.) 


1. Practice — ABATEMENT.— A defendant whose place of residence was 
described in the petition as being in a different county from that in 
which the suit was brought, filed his plea to the jurisdiction, and 
afterwards, at the same term, procured a continuance of the cause 
without asking the judgment of the court on his plea. At a subse- 
quent term of the court the cause was tried without regard to the 
plea to the jurisdiction. Held— 

1. That there was no error. 

2, That affirming on this point the decision of the court be- 
low, it is not intended to pass on the question of venue in suits on 
administrators’ bonds. 

2. PRACTICE — PRESUMPTION.— Suit was brought on appellant’s bond, 
made by reference a part of the amended original petition, marked 
‘* Ex. A. herewith filed.” The file mark of the amended petition was 
November 7, 1878. In the transcript the copy of a bond is found 
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in all respects answering the description of the one sued on except 
the file mark, which was September 14, 1878, the date stated by ap- 
pellant in his brief as the date when the original petition was filed, 
the same having been omitted from the transcript. The tenor and 
effect of the bond was not set forth in the petition in terms. Held — 

1. The bond appearing in the record must be treated as the ex- 
hibit referred to in the amended petition. 

2. Though the petition was defective in failing to allege the 
tenor and effect of the bond, it was sufficient to allow of its ad- 
mission in evidence, there being no special exception raising the 
question of its sufficiency relied on at the trial. 

ADMINISTRATOR’S BOND — BURTHEN OF PROOF.— When suit is brought 
upon an administrator’s bond, executed on the day when the inven- 
tory and appraisement were filed, which is in the amount required 
by law, and which from the date of its execution remained in offi- 
cial custody, the burthen of proving that it has been altered as to 
its amount is upon the defendants. 

. PARTIES.—So long as there are unpaid debts due an estate, the re- 
covery for an injury to the estate should be assets in the hands of 
the administrator and suit should be brought in his name. 

. Parties.— In order for heirs to maintain a suit on the administrator's 
bond, they must show an injury to them as heirs. If there are 
creditors whose claims might absorb the estate, the injury is, prima 
facie at least, to the estate and to the creditors, and not to the heirs. 

STATUTES CONSTRUED.— Probate law of 15th legislature, sec. 41, con- 
strued. 

7. PRACTICE — PARTIES — ABATEMENT.—In a suit by heirs against an 
administrator on his bond, it was alleged that there was ‘‘no pend- 
ing administration on the estate, the administration of defendant 
having been closed by his removal.” The evidence showed unset- 
tled claims and a pending administration. Held — 

1. The heirs prima facie could not maintain the suit. 

2. The defendants were not required to plead in abatement the 
non-joinder of the administrator. 

8. The case was one in which the evidence negatived the right 
of action claimed. 


APPEAL from Jack. Tried below before the Hon. A. J. 
Hood. 


Suit by W. J. Peveler for himself and as special guard- 
ian of minors, joined with others, September, 187s, 
against L. J. Peveler, a former administrator, and H. J. 
Thompson and another, as sureties on his bond as admin- 
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istrator. L. J. Peveler and Thompson filed separate 
answers. At the April term, 1879, L. J. Peveler, under 
leave, withdrew his original answer to the merits, and filed, 
as his co-defendant Thompson had at the preceding term, 
a plea to the jurisdiction. After Thompson had filed his 
plea to the jurisdiction the cause was continued by the 
defendants without invoking the action of the court.on 
the plea to the jurisdiction. On motion, the court at a 
subsequent term disregarded that portion of defendants’ 
answers which referred to the jurisdiction. 

The first plea contained in the transcript is plaintiffs’ 
amended original petition, filed November 7, 1878, in 
which reference is made to a bond on which D. $. Ayres 
and H. J. Thompson were the securities, as an exhibit, 
‘‘herewith filed, marked Exhibit A.” Judgment was ren- 
dered against the defendants, and Thompson alone ap- 
pealed. From the brief of appellant only does it 
appear that the original suit was filed on the 14th of Sep- 
tember, 1878. In the record is the copy of a bond such as 
that described in the amended original petition, except the 
file mark, which is September 14, 1878, instead of Novem- 
ber 7, 1878, the date of the amended plea. The tenor and 
effect of the bond were not specifically set forth in the 
petition, but the same was described as a bond *‘in due 
form of law, in the sum of nineteen thousand dollars, 
as the administrator,” etc., etc., and the same was referred 
to as an exhibit and a part of the petition. 


McCall & McCall, for appellant. 
Thos. Ball, for appellee. 


GouLp, AssociaATe JusTIce.— Thompson alone appeals, 
and our inquiries need not extend to the rulings on the 
pleadings of his co-defendant, L. J. Peveler, who has not 


appealed. This disposes of the first assignment of error 
complaining that the court erred in striking out defendant 
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Peveler’s pleas, including his plea to the jurisdiction. 
Thompson filed a general exception to the petition, fol- 
lowed by a special exception, on the ground that he was 
sued elsewhere than in the county of his residence, and a 
special unsworn plea alleging the same fact as to him and 
his co-defendants. The record shows no action on his 
exceptions or plea, but does show that at the same term 
that they were filed, the cause was continued on the ap- 
plication of the defendants. On the trial, the court re- 
fused to submit to the jury the issue as to jurisdiction. 
It may be that the court treated the plea as filed out of 
due order of pleading, or it may be that it regarded it as 
waived by the continuance of the case without invoking 
action thereon. Rule No. 24 of District Court. The ex- 
ception and pleas were dilatory, and we do not think that 
the appellant has shown that they were presented in such 
a way as to enable him to complain of the action of the 
court in disregarding them. In disposing of the question 
thus, it is not intended to pass upon the question of venue 
in suits on administration bonds. 

We are of opinion that the bond appearing in the record 
must be treated as the exhibit referred to in the amended 
petition, and that, although the petition was defective be- 
cause of its failure to allege the tenor and effect of the 
bond, it was sufficient to allow of the admission of the 
exhibit in evidence. The question of the sufficiency of 
the petition is only brought before us by defendant 
Thompson in this way. 

In regard to the bond, the court below, on inspecting it, 
held that the burden of showing that it had been improp- 
erly altered was on defendants. The owginal instrument 
has been sent up with the transcript, and having exam- 
ined it, we agree with the court below in its conclusion. 
It is to be noted that the bond, after its approval, was in 
official custody, not in the custody of the beneficiaries. 
In our opinion, the unauthorized alteration of its amount 
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whilst in official custody would not affect its validity as 
a bond for the amount for which it was actually given. 
But it was made on the day the inventory and appraise- 
ment were filed, showing what the amount should be, and 
is in the amount required by law, and the jury, with all 
the evidence before them, having found against the de- 
fendants on the issue of its alteration, and their verdict not 
having been set aside by the district court, would not be 
disturbed by this court. 

The remaining question grows out of the fact developed 
on the trial, that there was pending an administration de 
bonis non in the name of W. J. Peveler, and that there 
were debts against the estate to a considerable amount, 
duly established and still unpaid. The defendants asked 
the court to charge the jury, that, if they believed these 
facts established, to find for the defendants, and the re- 
fusal of this charge is one of the errors urged. 

The alleged breach of the bond constituted an injury to 
the estate, and under our statute the administrator de 
bonis non may prosecute the suit. Acts of 15th Leg., ch. 
84, secs. 24, 41. So long as there are unpaid debts, 
the recovery for an injury to the estate should be assets 
in the hands of the administrator, and the recovery should 
therefore be in his name. To maintain a suit on the bond 
the heirs must show an injury to them as heirs. The ap- 
propriation by the administrator of property of the estate, 
or his failure to settle his accounts and turn over a bal- 
ance in his hands, would constitute a breach of the bond 
to the injury of the heirs only in case the property or the 
balance would be in whole or in part coming tothem. If 
there are creditors whose claims might absorb the estate, 
the injury is, prima facie at least, to the estate and the 
creditors, and not to the heirs. 

Counsel for appellee refer to the statute just cited, 
which authorizes suits from time to time on administra- 
tion bonds until the whole amount thereof shall be re- 
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covered, and proceeds: ‘‘Such suit may be brought and 
prosecuted by any administrator of the estate not admin- 
istered, in his own name as administrator, whenever the 
estate he represents has been injured by the breach of the 
bond of the executor, or any previous administrator of 
the estate; or any other person or persons injured by a 
breach of any such bond may bring suit thereon in their 
own name, and any number of such persons may join in 
such suit.” Acts of 15th Leg., sec. 41, supra. This section 
of the act of 1876 is literally copied from the probate 
law of 1848. Whilst it authorizes parties injured by 
the breach of the bond to sue in their own names, and to 
join in such suit, it does not attempt to give a right of ac- 
tion to any but those injured by the breach. The statute 
regulates the mode of procedure, so as to facilitate the 
remedy, but it does not undertake to create any new right 
of action. 

To show their right to sue, the plaintiffs alleged that 
there was ‘‘no administration on said estate, the admin- 
istration of the defendant, L. J. Peveler, having been 
closed by his removal.” If, however, the evidence showed 
a pending administration and unsettled claims, then, 
prima facie at least, it showed that the heirs had no right 
to sue. The defendants were not driven to plead the non- 
joinder of the administrator in abatement. The case was 
not one of defect of parties who ought to have been co- 
plaintiffs. But it was one in which the evidence nega- 
tived the right of action claimed by plaintiffs. 

If the W. J. Peveler who sues as one of the heirs is the 
same W. J. Peveler who was appointed administrator de 
bonis non, it is not perceived that this would support his 
recovery as heir, jointly with other heirs. 

Because the court erred in refusing the charge stated, 
the judgment will be reversed and the cause remanded. 

REVERSED AND REMANDED. 

[Opinion delivered November 19, 1880. ] 





Downs Vv. PoRTER. 





Opinion of the court. 





JAMES E. Downs v. W. J. Porrer. 
(Case No. $65.) 


1. Lim1TaATION — COLOR OF TITLE.— A bond for title to land, made Decem- 
ber 5, 1839, and recorded in 1853, which did not recite a considera- 
tion, is not void. The fact that it did not recite a consideration is 
not necessarily inconsistent with ‘intrinsic fairness and honesty,” 
and it may constitute a link in a chain of title from and under the 
sovereignty of the soil. Such a bond may constitute such ‘color 
of title” as would sustain the defense, by one in possession of the 
land, under the three years’ statute of limitations. 

. COMMON LAW —STATUTE OF FRAUDS.—In December, 1839, the com- 
mon law was not in force in Texas, and under the laws then in 
force it was not necessary to the validity of a contract to convey 
land, that it should be in writing. Even after the enactment of the 
statute of frauds it was not necessary that the consideration should 
be expressed in the deed. 

. CONTRACT — CONSIDERATION.— Though a consideration must be proved 
when affirmative relief is sought by suit for specific performance, 
on a bond to convey land, yet this is not required when such a bond 
is relied on as color of title, under the defense of the three years’ 
statute of limitations. 

. ADVERSE POSSESSION.— However defective title may be under which 
one in possession claims land, it is nevertheless such color of title 
as to make the possession adverse. 

5. AUTHENTICATION.— A bond for title authenticated in March, 1846, by 
the affidavit of a subscribing witness, which failed to state that the 
witness signed the same as such, at the request of the maker of the 
bond, was not affected by the omission. 


AppeAL from Kaufman. Tried below before the Hon. 
Green J. Clark. 


Manion & Adams, for appellant. 


J. S. Woods, for appellee. 


BonNER, ASSOCIATE JUSTICE.— This is an action of tres- 
pass to try title to certain lands in Kaufman county, 
instituted September 28, 1877, by appellant Downs, ds 
plaintiff, against appellee Porter, as defendant. 

Both parties claim as a common source of title under 
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patent for one-third of a league of land issued to Mathew 
F’. Sims. dated October 6, 1848. Downs, plaintiff, claimed 
under deed from Sims to Thomas F. George, dated 
August 17, 1853, recorded October 28, 1855, to an undi- 
vided interest of 500 acres in the third of a league, and 
under several mesne conveyances to the same undivided 
interest down to himself. 

Porter, defendant, claimed under a bond from Sims to 
Jacob Albright, dated December 5, 1839, recorded Sep- 
tember 30, 1853, to an undivided interest also of 500 
acres, with right of selection. 

This instrument did not recite a consideration and none 
was proven on the trial. For these reasons it was ob- 
jected to in evidence as insufficient to prove title, or as 
color of title under the three’ years’ statute of limitation. 

The refusal of the court to sustain the objections is 
assigned as error. 

This instrument was authenticated for record March 19, 
1846, by the affidavit of one of the subscribing witnesses, 
that he was present and saw Sims execute the same, for 
the purposes therein set forth, as his free act and deed. 

It is contended by counsel that this was not sufficient 
to admit the instrument to record. 

Porter, defendant, also claimed under mesne convey- 
ances from Albright down to himself, to 250 acres of land, 
and it was admitted on the trial, that at the commence- 
ment of the action he had been in the actual possession 
of the land four years, six months and twenty-three days. 

He pleaded not guilty and the statutes of limitation of 
three and five years. 

On the trial, judgment was rendered for defendant, 
Porter. 

Whether the instrument of date December 5, 1839, 


from Sims to Albright, was sufficient color of title to 


support the defense of the statute of limitations of three 
years in favor of defendant Porter, is the principal ques- 
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tion in this case, and is presented under the first and sec- 
ond assigned errors. 

At the date of its execution the common law had not 
been adopted in Texas, and by the laws then in force a con- 
tract for the sale of land need not necessarily have been 
in writing. Monroe v. Searcy, 20 Tex., 351. 

Even after the enactment of the statute of frauds, it 
was not required that the consideration should be ex- 
pressed in the writing. Atkins v. Watson, 12 Tex., 199, 
Ellett v. Britton, 10 Tex., 208; Bishop on Contracts, $$ 65, 
512. 

The consideration of a bond for title may be shown by 
parol. Short v. Price, 17 Tex., 397. 

Hence it would follow that a bond for title which does 
not show affirmatively on its face that it was given for a 


valuable consideration, is not therefore necessarily void, 
or voidable even. 


Bonds for title are regarded and treated in this state as 
a species of title to land. They are mentioned eo nomin 
in our statute of registration. Pasch. Dig., art. 4989. 

They constitute such equitable title as will support tres- 
pass to try title. Miller v. Alexander, 8 Tex., 42; Scar- 
borough v. Arrant, 25 Tex., 129. 

The interest conveyed by them to the vendee is subject 
to voluntary and forced sale. 

It has been decided by this court, that as between the 
vendee and a third party not the vendor, that such bonds 
are sufficient to support the statute of limitations of three 
years, whether the consideration may have been paid or 
not. Elliott v. Mitchell, 47 Tex., 445. 

To the same effect is Fain v. Gathright, 5 Ga., 6, ap- 
proved in Stamper v. Griffin, 12 Ga., 457; Beverly v. Burk, 
15 Ga., 73. 

In Elliott v. Mitchell the parties claimed under different 
sources of title. In Fain v. Gathright, as in the case 
under consideration, they claimed under the same vendor. 
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If affirmative relief were sought, as by suit for specific 
performance, then, according to well established rules, a 
consideration must be proven either by direct evidence or 
presumption. It is believed, however, that the same 
strictness should not be required where the bond is only 
negatively relied on as a color of title under the statute 
of limitations. Story’s Eq. Jur., § 769. As said by Ch. 
J. Hemphill in Charle v. Saffold, 13 Tex., 109, ‘* No doubt 
a void deed would not, of itself, be evidence of right in an 
action of ejectment or trespass to try title. But that is 
no sufficient reason why, coupled with possession, it should 
not give title or bar the plaintiff’s remedy, but rather the 
reverse. The fact that it is defective renders necessary 
the aid of the statute; for, if indefeasibly valid in itself, 
it would require no extraneous support.” The general 
doctrine on this subject is, that however defective may 
be the title under which the party in possession claims, it 
is nevertheless such color of title as to make the posses- 
sion adverse. Angell on Lim., § 404; Pillow v. Roberts, 
13 How., 477; Wright v. Mattison, 18 How., 56; Beverly 
v. Burk, 9 Ga., 443. 

It has been held by this court, that, as to some of our 
periods of limitation, a void title even will be sufficient. 
Charle v. Saffold, 13 Tex., 94; Wofford v. McKinna, 23 
Tex., 36. 

Our statute of limitations of three years provides that 
color of title under it, is constituted by a consecutive chain 
of transfer from or under the sovereignty of the soil, down 
to the party in possession, without being regular; as if 
one or more of the memorials or muniments be not reg- 
istered, or not duly registered, or be only in writing, or 
such like defect as may not extend to, or include, the want 
of intrinsic fairness and honesty. Pasch. Dig., art. 4622: 
R. S., art. 3192. and 

In Pearson v. Burditt, it was decided that a deed void- 
able for fraud was sufficient to support the limitation of 
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three years; and further, that ‘‘ the terms, ‘ intrinsic fair- 
ness and honesty,’ embraced in the definition of color of 
title in our statute, related to the means of proving the 
right of property in the land, so as to make the title 
equitably equal to a regular chain.” 26 Tex., 157. 

As before shown, the instrument under consideration 
is not void upon its face, but at most voidable only; and 
the fact that it does not express a consideration, is not 
necessarily inconsistent with ‘‘ intrinsic fairness and hon- 
esty,” and it was alink in a chain of title from and under 
the sovereignty of the soil. 

Great latitude of presumption is allowed in favor of 
ancient instruments which have been acted upon by the 
parties claiming under them. 

The defendant in this case went into possession under 
the instrument from Sims to Albright, and remained in 
the undisturbed possession for nearly five years. The 
only act of disaffirmance, if this may be so considered, 
shown on the part of Sims, was that many years after 
the date of this instrument, and some years after the 
issuance of the patent, he made the deed to George, for 
an individual, undefined interest, also of five hundred 
acres, in his one-third of a league headright. 

As the third of a league contained more land than was 
embraced in the bond to Albright and the deed to George 
together, both might have been very consistently made, 
without disparagement the one to the other, except in so 
far as the first gave the right of selection. 

When we consider the uncertainty and confusion inci 
dent to the proper mode for the conveyance of land in 
Texas at that early day, to which patent had not issued, 
we may reasonably presume that this instrument was in- 
tended to transfer, upon a consideration already paid, as 
full title to the land as could then be conveyed. We are 
strengthened in this view by the fact that further title was 
not upon condition of payment of consideration, but upon 
issuance of patent. 
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The instrument purported to be under seal. This, by 
the common law, had it been in force, would have im- 
ported a consideration. Under the civil law a seal was 
not necessary to the validity of an obligation. Cayce v. 
Curtis, Dallam, 403. 

Under the present statute in this state, and which has 
been in force for many years, a contfact, bond or convey- 
ance, even without a seal, imports a consideration as fully 
and in the same manner as sealed instruments did 
previously. R.S., arts. 4477-8; Pasch. Dig., art. 5087. 

Under all the circumstances, we are of opinion that the 
instrument from Sims to Albright was sufficient color of 
title to sustain the plea of the statute of limitations of 
three years, relied upon by defendant Porter. 

The objection that this instrument was not properly 
authenticated for record, because the subscribing witness 
was not shown to‘have signed as such at the request of 
the grantor, is not, under the statute then in force, well 
taken. Dorn v. Best, 15 Tex., 65. 

The third assigned error is not insisted on in brief of 
counsel. 

The fourth, that the court erred in giving judgment for 
the defendant for the whole one-third of a league, is ren- 
dered immaterial by the subsequent proper judgment 
entered on the same day, and which we may reasonably 
presume was intended as a substitute for the first. 

Appellee in his brief disclaims holding under the first. 


JUDGMENT AFFIRMED. 
Chief Justice Moore dissenting. 


[Opinion delivered November 23, 1880.] 
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Hers OF Nat. Watrovs v. M. D. McKir, Ex’rR, ET AL. 
(Case No. 901.) 


1. FACT CASE — JUDGMENT.— See opinion for an agreement for one suit to 
determine the result of ancther pending, and for facts under which 
it was held — 

1. That a trial of the test case on the merits, and not a judg- 
ment by consent or a plea in abatement, was intended. 

2. That the right to have judgment rendered in the dependent 
suit resulted from the fact of a recovery in the first suit, and not 
the grounds of recovery. 

3. The right to have judgment rendered in the dependent suit 
could be enforced, though the judgment in the case tried may 
have been rendered on an issue not common to both suits. 

2. CONSTRUCTION OF WRITTEN AGREEMENTS.— Surrounding circumstances 
may be looked to in order to arrive at the true meaning and inten- 
tion of parties expressed in the words used in a written agreement; 
but as the writing is the only outward and visible expression of their 
meaning, no other words can be added or substituted; the inquiry 
must be confined to the meaning of the words used. 

8. CONSTRUCTION.— The construction of a written agreement cannot de- 
pend on the motives, purposes or expectations of one of the parties 
as contradistinguished from the plain import of the words used. 


Tried below before L. J. Farrar, special judge. 


Simkins & Simkins, for appellants. 


Rice & McKie and Frost & Barry, for appellees. 

I. Parol evidence is admissible to explain the intention 
of parties to a written agreement or contract. Stampers 
v. Johnson, 3 Tex., 1; Walker v. Donald, 49 Tex., 458; 
Smith v. Crosby, 47 Tex., 129. ‘* The question is, what, 
in fact, was the contract and agreement of the parties?” 
45 Tex., 452: 38 Tex., 280; 4 Kent’s Com., 142; 1 Green 
leaf’s Ev., sec. 277; Reed v. Insurance Co., 5 Otto, 23; 
Central Law Journal, January 30, 1880, p. 93. 

Il. The agreement being silent as to its consideration 
and its object and purpose, extrinsic evidence was admis- 
ble to show the consideration and the object and purpose 
of it. 3 Tex., 1; 49 Tex., 458; 47 Tex., 129; 45 Tex., 452; 
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38 Tex., 280; 4 Kent’s Com., 142; 1 Greenleaf Ev., sec. 
277; 5 Otto, 223; Pothier on Obligations, vol. 2, p. 181; 
2 Phillips’ Evidence, 633; Kinney v. Whiton, Am. Dec., 
vol. 26, p. 462; 49 Vt., 141. 

Ill. The agreement having been written by appellants’ 
counsel, and its enforcement sought by appellants in this 
cause, the court in construing it should lean most strongly 
against the construction contended for by appellants. 
Broom’s Legal Maxims, 7th ed., 550; Tierney v. Ethring- 
ton, 1 Burr., 34; 2 Bla. Com., 12th ed., 380; 5 Otto, 673. 


GouLD, AssocIATE JustTicE.— The heirs of Nathaniel 
Watrous were the plaintiffs in this suit of trespass to try 
title to the John Yerbe 960-acre survey, patented to their 
ancestor in 1846, their petition being filed in 1855. Jacob 
Elliott, who became the sole defendant in this suit, 
claimed that part of the Yerbe tract which was in conflict 
with the Rachel Leach league. As the owner of that 
league and another adjoining league under grants in 
1835, Elliott had in 1852 brought suit against D. R. 
Mitchell, J. L. McKinney, B. L. Ham and numerous 
other defendants claiming under junior grants conflicting 
with those leagues; and in August, 1858, that suit was 
pending in Ellis county, to which it had been carried from 
Navarro by change of venue, though the number of de- 
fendants had been reduced by compromises. McKinney 
and Ham, claiming respectively the James and Wiley 
Powell one-third leagues, and other defendants holding 
under them, had not compromised. Croft and Prender- 
gast were of counsel for Elliott in both suits, and Mills 
was of counsel for the heirs of Watrous and the defend- 
ants in the suit brought by Elliott. On August 20, 1858, 
the following agreement was entered into: 

““This agreement, made and entered into between Roger 
Q. Mills, attorney for the heirs of Nathaniel Watrous, 
deceased, in their suit against Jacob Elliott and others in 
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the district court of Navarro county for 960 acres granted 
to Nathaniel Watrous, assignee of John H. Yerbe, and 
William Croft, attorney for Jacob Elliott, witnesseth, that 
the parties mutually agree to and with each other that 
the suit above described in Navarro county district court 
shall be continued on the docket without trial until the 
final termination of the suit of Jacob Elliott v. Mitchell, 
McKinney, Ham and others, pending in the district court 
of Ellis county by change of venue from this. And it is 
further agreed between the parties, that if Elliott recovers 
in the suit against the defendants in the same, then said 
Mills is to confess judgment in favor of said Elliott in the 
Navarro suit. But if the said defendants in the Ellis suit 
should recover against Elliott in said Ellis cause, then 
said Elliott or his attorney is to confess judgment in favor 
of the heirs of Watrous in the Navarro suit for the land 
sued for, and judgment shall be entered in said cause 
according to this agreement. 
‘*ROGER Q. MILLs, 
‘Attorney for heirs of Watrous. 
‘*CROFT & PRENDERGAST, 
**Attorneys for defendants.” 

In 1878 the heirs of Watrous moved the court to enter 
up judgment in their favor on this agreement, alleging 
that the suit of Elliott v. Mitchell et al. had in 1877 finally 
terminated in a judgment against Elliott and in favor of 
the defendants. That motion was resisted by the repre- 
sentatives of Elliott (he having died) denying that there 
had been such a recovery as was contemplated in the 
agreement. The case was tried without the jury and 
resulted in a judgment for the defendant. The control- 
ling question on the trial, and here, is as to the true con- 
struction of this agreement. The grounds upon which 
the court acted appear in the ‘‘conclusions of fact and of 
law ” embodied in the record, the material part of which 
is as follows: 

‘“‘T further find in the suit of Jacob Elliott v. Mitchell 
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et al., that the defendants set up four special defenses, as 
follows: First. That the Rachel Leach grant was void, 
because it was outside of the limits of Burnett’s colony, 
and that the person who issued it had no authority to 
do so. Second. That the defendants were innocent pur- 
chasers of the land sued for, for a valuable consideration, 
under junior grants from the government, without notice 
of the senior grant. Third. That the grant was void for 
uncertainty in its calls, and could not be identified on the 
ground. Fourth. Statutes of limitation of three and five 
years. I believe, and so find, that the supreme court of 
Texas in the case of Elliott v. Mitchell, reported in 47th 
Texas, page 445, virtually determines the three first issues 
in favor of Jacob Elhott, and the last issue only in favor 
of defendants. I find further, that when the suit was 
finally decided in the supreme court, there were only two 
defendants, and that when the suit was first instituted, 
there were twenty-five defendants in all, and that the 
evidence does not show how many defendants there were 
on the 20th of August, 1858, and that a considerable 
number of them had compromised with the plaintiff. I 
further find that the purpose of the agreement of August 
20, 1858, was to avoid the expense, costs and trouble of 
making the same proof in this cause as would have to be 
made in the case of Jacob Elliott v. Mitchell ef al., then 
pending in Ellis county; that the issues made by the de- 
fendants in the suit of Jacob Elliott v. Mitchell et al. were 
identical with the issues made by the plaintiff in this 
cause, with the exception of the pleas of the statute of 
limitation. I further find that prior to August 20, 185s, 
the defendants had filed pleas of limitation in the suit of 
Jacob Elliott v. Mitchell ef al.” 


CONCLUSIONS OF LAW. 


“T conclude that the agreement of August 20, 185s, 
construed in the light of the facts and circumstances 
under which it was made, bears internal evidence of the 
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fact that the parties to it understood at the time that the 
final decision of recovery, in the Jacob Elliott v. Mitchell 
et al. case, was to be upon the strength of the respective 
claims urged by the parties to that suit, and not upon 
pleas of the statute of limitations then filed by the defend- 
ants in that cause. Two of the defendants in the Elliott 
v. Mitchell case having recovered against Elliott upon 
their pleas of limitation, and the plaintiffs in this action 
not being in possession of the land in controversy, and in 
the very nature of the case not claiming it by virtue of 
the statute of imitations, but only under the terms of said 
agreement, I conclude that while the issues made by the 
plaintiffs in this case are identical with the three first 
issues made by defendants in the Elliott v. Mitchell case, 
yet there could be no identity of issue in the two cases 
as to the statute of limitations, and I conclude that the 
agreement was intended to be operative and binding only 
in respect to those issues that were identical in the two 
cases. Two of the defendants in the Elliott v. Mitchell 
case having recovered only by virtue of their adverse pos- 
session under the statute, I conclude that judgment should 
be rendered for the defendants in this case.” 

Although the court finds that but two of the defendants 
had finally recovered, and that it had not been shown how 
many defendants there were at the date of the agreement, 
it does not appear that this supposed failure to show that 
all who were defendants at that date had participated in 
the final recovery, constituted one of the grounds of the 
action of the court. We are, however, of opinion that 
the evidence sufficiently shows that there were no com- 
promises after the agreement, and that the final judg- 
ment was in favor of all of the defendants contemplated 
by the agreement. The evidence of Col. Mills to that 
effect is clear and uncontradicted. 

In like manner, whilst the court finds as a conclusion 
of fact that the ‘‘ purpose of the agreement ” was to avoid 
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the cost and trouble of making the same proof twice, 
meaning, we suppose, that such was the purpose of the 
parties, it does not appear how far its judgment was based 
on that conclusion of fact, or upon any of the oral testi- 
mony stating what the main issues in the Elliott v. 
Mitchell case were, and on what questions that case was 
to be determined to constitute the recovery intended. 
From the explanation in signing the bill of exceptions, 
and from the statement of the conclusions of law, it is to 
be inferred that the court disregarded the oral testimony, 
except in so far as it showed the ‘‘facts and circum- 
stances ” under which the agreement was made, and read- 
ing the agreement in the light of those circumstances, 
found in it ‘‘internal evidence” that a recovery by the 
defendants on the statute of limitations was not a recovery 
within the meaning of the agreement. 

In our opinion the purport of the agreement, reading it 
in the light of all the surrounding facts, was to continue 
the case until the final termination of the Ellis county 
suit, when judgment was to be rendered for Elliott, if he 
succeeded in obtaining judgment for the land in that suit; 
but if the judgment in that suit was for the defendants, 
then the Watrous heirs were to have judgment against 
Elliott for the land sued for in this case. 

The word ‘‘recover” is technically more appropriate 
when applied to a plaintiff who succeeds in his action, be- 
ing by the judgment of the court awarded the relief 
sought for, than when applied to a defendant who merely 
succeeds in his defense, and is by the judgment of the 
court allowed to go hence without day. Evidently, how- 
ever, the word is used in the agreement to signify success 
in obtaining a final judgment by the defendants, as well 
as by the plaintiffs. 

Recoveries or judgments are of different kinds; but in a 
suit for land, the judgment for the defendants is the 
same whether they succeed on the strength of their title 
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or on the defense of limitation. Looking at the language 
of the agreement and the surrounding circumstances, it is 
evident that a trial on the merits was intended, and not 
a final judgment by consent, or on a plea in abatement. 
But whilst we think the agreement contemplated a 
judgment settling the contested question of the right to 
the land, we find nothing in the language of the agree- 
ment indicating that such a judgment, if rendered on the 
ground of limitation, would not be the recovery intended. 
It is true that these were questions common to the two 
cases, and that limitation does not appear to have been one 
of those common questions. At most this amounts to no 
more than this: that if the agreement had been to con- 
tinue the case to omit the adjudication of these common 
issues, it would have been one that appeared reasonable 
and of a kind not uncommon. But the parties saw fit to 
make a very different agreement, one which it was com- 
petent for them to make, and which is plain in its terms, 
making the right to a judgment in this suit depend on 
the fact of recovery, not the grounds of recovery. Sur- 
rounding circumstances may be looked to in order to ar- 
rive at the true meaning and intention of the parties as 
expressed in the words used, “‘ but as they have consti- 
tuted the writing the only outward and visible expression 
of their meaning, no other words are to be added to it, or 
substituted in its stead. The duty of the courts in such 
cases is to ascertain, not what the parties may have secretly 
intended, as contradistinguished from what their words 
express, but what is the meaning of the words they have 
used.” 1 Gr. Ev., sec. 277; Reed v. Ins. Co., 5 Otto, 30; 
Maryland v. R. R. Co., 22 Wall., 112; Self v. King, 28 
Tex., 552. 

The motives of Elliott or his counsel in making the 
agreement may not have been wholly the same with those 
of defendants or their counsel. If he was oblivious or re- 
gardless of the defense of limitation in his Ellis county 
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suit, the testimony shows that such was not the case with 
counsel for the heirs of Watrous. The construction of 
the agreement is not dependent on the purposes, motives 
or expectations of one of the parties. 

If the Ellis county case had been decided in Elliott’s 
favor on some issue peculiar to that case, not anticipated 
by them at the time, the heirs of Watrous would still 
have been bound by their agreement. So the representa- 
tives of Elliott must abide by the agreement which he 
made, even though it may now appear to have been im- 
prudently made, because, perhaps, of over-confidence in 
the opinion that the title of defendants would not support 
the defense of limitation under the three years’ statute. 

The judgment is reversed, and judgment will be ren- 
dered in this court in favor of appellants and against 
appellees for the recovery of the land sued for. 


REVERSED AND RENDERED. 


[Opinion delivered November 26, 1880. ] 





MARGARET J. CARLTON V. JOHN CAMERON. 
(Case No. 3943.) 

1. DEED, WHEN OPERATIVE AS A WILL ONLY.— An instrument in the form 
of a deed, containing, in favor of him who makes it, the reservation, 
‘*N. B.—The said Abner Lee, holding in reserve all the within 
named estate, both real and personal, during the natural life of the 
said Abner Lee,” is testamentary in its character and inoperative as 
a deed, if the intention of the maker appears to have been that it 
should take effect only on his death. 


APPEAL from Brazos. Tried below before the Hon. 
Spencer Ford. 

Action of trespass to try title and for partition of the 
southwest half of the northeast half of the Abner Lee, 
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Jr., league, situated in Brazos county; the plaintiff claim- 
ing one-half of the same. The defendant pleaded gen- 
eral demurrer, plea of not guilty, and the statutes of lim- 
itations of three, five and ten years; to which the plaintiff 
replied by supplemental petition, excepting specially to 
the plea of improvements in good faith, denying the 
plaintiff’s right to recover, and claimed the value of the 
rents for the time the land was occupied by defendant, after 
the death of A. Lee, Jr., and denying defendant’s right to 
hold the land under the statute of limitations of either 
three, five or ten years. 

The agreed statement of facts shows that the plaintiff 
claims title under an instrument of writing, executed and 
delivered by A. Lee, Jr., on the 16th of July, 1836, and re- 
corded in Washington county in book ‘‘ A,” No. 1, on the 

day of , A. D. 1836, the following being a copy: 

“This indenture, made and concluded between Abner 
Lee, of the department of Brazos and jurisdiction of Wash- 
ington, of the one part, and Liddy Lee, the wife of said 
Abner Lee, and Margaret Jane Lee, the daughter of said 
A. Lee, of the other part, of the department and jurisdic- 
tion aforesaid, witnesseth, that the said Abner Lee, as well 
for and in consideration of the natural love and affection 
which he, the said Abner Lee, hath and beareth unto 
the said Liddy Lee, his said wife, and Margaret J. 
Lee, his daughter, as also the better maintenance, support, 
livelihood and preferment of them, the said Liddy Lee 
and Margaret Jane Lee, his daughter, hath given, granted, 
aliened, enfeoffed and confirmed by these presents, doth 
give, grant, alien,enfeoff and confirm, unto the said Liddy 
Lee and Margaret Jane Lee aforesaid, and their assigns, 
all of that tract of land contained in a quarter of a league 
lying in league No. 14, in Austin’s colony, east of the Bra- 
zos river on the San Antonio road, joining on the west to 
quarter of a league conveyed by said Abner Lee to James 
Hughes, as will more fully appear by reference to the rec- 
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ords in the office under the charge of James Hall, in the 
town of Washington in said jurisdiction; as also two hun- 
dred acres of land, the farm place whereon the said Abner 
Lee now lives, lying in said colony, it being a part of the 
league granted to Arabellah Harrington by the Mexican 
government; together with all and singular the houses. 
buildings, advantages, emoluments, hereditaments and 
appurtenances whatsoever to the said tracts of land and 
premises hereby mentioned, or intended to be granted and 
confirmed unto the said Liddy Lee and her daughter, Mar- 
garet Jane Lee. And the said Abner Lee, as well for and 
in consideration of the natural love and affection which 
he, the said A. Lee, hath and beareth unto the said Liddy 
Lee and her said daughter, Margaret Jane Lee, as also for 
the better maintenance, support, livelihood and preferment 
of them, the said Liddy Lee and her daughter, Margaret 
Jane Lee, and their assigns, have given, granted and con- 
firmed, and by these presents doth give, grant and confirm 
unto the said Liddy Lee and her daughter, Margaret Jane 
Lee, as aforesaid, all the personal property belonging to the 
said Abner Lee, consisting of horses, cattle, hogs, household 
and kitchen furniture, also farming tools and all other tools 
whatsoever; and I, the said Abner Lee, have put the said 
Liddy Lee and the said Margaret Jane Lee in full posses- 
sion by delivering to the said Liddy Lee the home farm 
whereon we now live at the time of sealing and delivering 
of these presents, in the name of the whole premises, 
hereby granting all this, said Lee acknowledges and signs, 
with me and my assisting witnesses, whose names are at 
the end of this act, as well as the instrumental witnesses. 

‘Signed on the 16th July, 1836. 

‘*N. B.—Interlined before signed the words, ‘‘on the 
west to.” N. B.—The said Abner Lee holding in reserve 
all the within named estates, both real and personal, dur- 
ing the natural life of the said Abner Lee. 

** ABNER LEE. 
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“JAMES HAtt, First Judge. 

‘Instrumental witnesses: L. Dickinson, Winfred Hall. 

** Assisting witnesses: Joseph x Martin, Addum Lour- 

a 
ence. 
** Department of Brazos, Jurisdiction of Washington. 

‘* Before me, James Hall, judge and notary public for 
said jurisdiction, personally appeared the within named 
Abner Lee, who acknowledged the within instrument to 
be his act and deed, and for the purposes therein men- 
tioned, and desired the same might be recorded as such. 
Given under my hand this 16th day of July, 1836. 

** James HALL, First Judge. ” 

The appellee claims title under three several deeds, em- 
bracing the whole of the land in controversy, all duly ex- 
ecuted, acknowledged and recorded in Burleson county. 
First, deed from Abner Lee to H. Mitchell, date Novem- 
ber 26, 1861, recorded December 28, 1861. Second, deed 
from Abner Lee and his wife, Lydia, to H. Mitchell, dated 
September 8, 1862, and recorded October 19, 1862. Third, 
deed with special warranty from Abner Lee to H. Mitchell, 
dated September 8, 1562, recorded October 19, 1862. Also 
deed from H. Mitchell to appellee for the land in contro- 
versy, dated November 11, 1869, duly recorded the 17th 
of February, 1870. Abner Lee was never in possession 
of the land, but appellee and H. Mitchell, under whom he 
claims, were in possession from the 8th of September, 1562, 
to the institution of suit, on the 29th of January, 1873. 
Abner Lee died during the year 1877. 

Tried before the court without a jury, and judgment 
for the defendant. Motion for new trial overruled, and 
plaintiff appealed. 


F. W. Chandler and W. M. McGreggor, for appellant. 

I. The title from A. Lee, Jr., to Lydia Lee and M. J. 
Lee was a deed conveying an absolute present interest in 
the subject matter of this suit; a present right to be 
enjoyed in the future. 





CARLTON V. CAMERON. (Tyler Term, 





Argument for the appellee. 





II. The deed was made, delivered, authenticated and 
properly recorded in the county where the land was sit- 
uated long before any conveyance was made by A. Lee, Jr., 
to H. Mitchell, and before it was within the limits of 
Brazos county. The instrument of writing made, exe- 
cuted and delivered by A. Lee, Jr., to Lydia Lee and M. 
J. Lee, on the 16th of July, 1836, was not a will, but a 
deed to the land in controversy, and conveyed a present 
right to be enjoyed in the future. 

IiJ. The instrument from Abner Lee, Jr., to Lydia Lee 
and M. J. Lee is not a will, and was not intended as such, 
because it possessed all of the forms and requirements of 
a deed, and not the constituent elements of a will. Crane 
v. Crane, 21 Tex., 795; Mapes’ Heirs v. Pierre e¢ al. 
Martin, 139; Smidt’s Law of S. and Mexico, p. 21: 
Civil Code of La., art. 1567, p. 239; Bufford v. Holliman, 
10 Tex., 571; Gortario v. ‘Cantu, 7 Tex., 39; 2 Johns., 283; 
Browne’s Civil Law, 214, 360; Bouvier’s Law Dic., pp. 426, 
427; 4 Kent’s Com., 289. 

IV. The deed from Abner Lee, Jr., to his wife and 
daughter was not a contingent substitution fedez com- 
issa or an entailment of any kind, but it was a vested 
substitution, to take effect 72 presenti, with the right of 
future enjoyment, and not affected by the imperial decree 
of the government of Spain of the 27th of September, 
1820. Bufford v. Holliman, 10 Tex., 571; Gortario v. 
Cantu, 7 Tex., 39. 


Davis, Beall & Taliaferro, for appellee. 

I. The written instrument from Abner Lee to his wife 
and daughter, under which appellant claims title, whether 
considered as a deed or will, was null and void under 
the imperial decree of Spain of the 27th of September, 
1820. Bufford v. Holliman, 10 Tex., 571; Gortario wv. 
Cantu, 7 Tex., 37. 

II. If said instrument from Abner Lee to his wife and 
daughter was not void under the laws of Spain and 
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Mexico, still it is nothing more than a testamentary de- 
vise, and the estate devised was ambulatory during the 
lifetime of the donor, Abner Lee, and he having disposed 
of it during his lifetime, the devisee or donee (appellant) 
took nothing under it at his death. Crain v. Crain, 17 
Tex., 82 (25 Tex.); Millican v. Millican, 24 Tex., 426; El- 
lison uv. Reese, 25 Tex. Sup., 90; Epperson v. Mills, 19 
Tex., 67, 69; 3 Wash. Real Prop., 503; Williams’ Ex’rs, 
86; Hester v. Young, 2 Kelly, 36, 38, 44, 46, 49; Turner 
v. Scott, 51 Penn. St., 126; Ragsdale v. Baker, 2 Bailey, 
588; Kinard v. Kinard, 1 Speer’s Eq., 256; Crawford v. 
McElvy, 2 Speer, 230; Burlington University v. Barrett, 
22 Iowa, 60; Habergham v. Vincent, 2 Ves. Jr., 204; 
Wood v. Turner, 2 Ves. Sr., 440. 


GoUuLD, ASsocIATE JustTicE.— Although the instrument 
of July 16, 1836, had the form of a deed, and was placed 
upon record, it was nevertheless testamentary in its char- 
acter, and inoperative as a deed, if the intention of the 
maker appears to have been that it should take effect only 
on his death. Looking to the terms of the instrument, 
the nature of the reservation, and of the estate to be cre- 
ated, and bearing in mind that the court below, acting 
Without a jury, passed upon all questions of fact, we are 
of opinion that the court did not err in its judgment, if it 
was based on its opinion that the intention of the maker 
was that the instrument take effect only on his death, 
and that it was therefore testamentary in its character. 
There is ample authority supporting such a construction 
of similar instruments. Hester v. Young, 2 Kelly, 46; 
Turner v. Scott, 51 Pa. St., 130; Epperson v. Mills, 19 
Tex., 67; Ferguson v. Ferguson, 27 Tex., 344. As we are 
of opinion that on this ground the judgment is correct, 
it is not material to pass ou other grounds on which it is 
also sought to support it. 

The judgment is affirmed. 


AFFIRMED. 


[Opinion delivered December 7, 1880. 
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JOHN MURCHISON ET AL. V. T. B. WHITE ET AL. 
(Case No. 942.) 

1, VoID AND VOIDABLE.—A void judgment is one so utterly null 
within itself, that it is not susceptible of ratification or confirma- 
tion, and its nullity cannot be waived. Such is the judgment of a 
court having no jurisdiction over the subject matter adjudicated. 
A voidable judgment is one rendered by a court having jurisdic- 
tion, but which is irregularly and erroneously rendered. Such a 
judgment is valid until vacated by a direct proceeding instituted for 
that purpose, or until reversed on appeal or writ of error; it be- 
comes valid by failure within the proper time to have it annulled, 
or by subsequent ratification or confirmation. 

2. COLLATERAL PROCEEDING — VOID JUDGMENT.— When, in a collateral 
proceeding, a record offered in evidence shows that a court render- 
ing judgment had no jurisdiction of the subject matter or of the 
person, in a case where this was required, or that the jurisdiction 
had not attached in the particular case, the judgment should be 
excluded, its nullity being apparent from the record. In all other 
cases when a judgment is attacked for fraud or other matters dehors 
the record, it must be done in some direct proceeding instituted for 
that purpose and. within the period prescribed by law. 

3. COUNTY COURT—JURISDICTION.—The county court is, with refer- 
ence to matters of probate, and pertaining to administration of es- 
tates, a court of general jurisdiction. 

4, PRESUMPTION — COLLATERAL PROCEEDING.— When a probate court has 
opened jurisdiction in a matter of administration, under proceed- 
ings apparently regular, the presumption that its jurisdiction 
properly attached is conclusive on a collateral attack. 

5. FraupD — JUDGMENT.— Fraud perpetrated by a party in procuring a 
judgment does not render it absolutely void, but is only cause for 
having it declared void, in a proceeding instituted for that purpose 
and in proper time, as between parties and privies; a different rule 
applies to strangers to the proceeding, who may collaterally attack a 
judgment procured by fraud, whenever it is relied on to affect their 
rights. 

6. BILL OF REVIEW.—A suit filed by heirs to set aside a judgment ren- 
dered by a probate court, for alleged fraud in the administrator in 
procuring it, must be filed within two years after the removal of 
disability, and is in substance a bill of review. 

7. ADMINISTRATOR’S SALE.—A valid sale of community land, made 
under administration on the estate of a decedent, to pay community 
debts, passes both the title of the deceased and of a wife who sur- 
vived him, but who died before the grant of letters of administra- 
tion. 
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Error from Anderson. Tried below before the Hon. 
Peyton F. Edwards. 

Suit brought July 31, 1875, and on the 3d of June, 
1878, an amended original petition was filed by leave of 
the court, by the heirs of T. B. White, deceased, and 
other heirs, against the heirs and executor of John 
Murchison, deceased, their assignees and others, in the 
form of an action in the nature of a bill of review to re- 
move cloud from title, caused by alleged fraudulent ad- 
ministration, and to annul and set aside certain judg- 
ments and orders and proceedings of the county court of 
Anderson county, Texas, viz. : 


Order of that court passed in November, 1869, grant- 
ing letters of administration to J. A. Sensney, upon the 
estate of Stephen White, deceased; allowance of certain 
claims, and mortgage in favor of said John Murchison, 


deceased, against the estate. 

Orders directing the administrator to sell 2,303 acres 
of the Stephen White league of land in Kaufman county, 
Texas, and approving the sale, and directing a deed to 
be made to John Murchison by the administrator, in 
1869 and 1870. A deed by said Sensney, administrator of 
the estate of Stephen White, to John Murchison, to 2,303 
acres of the S. White league in Kaufman county, dated 
January 21, A. D. 1870, on the grounds: 

1st. That the county court of Anderson county had no 
jurisdiction, because Stephen White had a fixed domicile 
at the date of his death in Walker county, Texas, and not 
in Anderson county, Texas. 

2d. That John Murchison and J. A. Sensney fraudu- 
lently colluded and combined to administer White’s es- 
tate in Anderson county, for the interest and benefit of 
John Murchison, and with full knowledge that he had a 
domicile in Walker county. 

The defendants below presented the following issues of 
law and fact by their answers: 
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ist. General exceptions. 

2d. That it appeared more than two years had elapsed 
between the dates of the orders sought to be reviewed 
and set aside, and the filing of the suit, and that the 
plaintiffs were barred. 

3d. That no tender was made of the amount due on the 
notes and mortgage discharged by administration and 
sale of land. 

4th. That no sufficient allegations were made to consti- 
tute fraud. 

And issues of fact as follows: 

ist. General denial. 

2d. Plea of limitation of two years. 

3d. Plea of stale demand. 

4th. Other special defenses not necessary to mention in 
view of the opinion. 


Greenwood & Gooch, for plaintiff in error. 


Nunn & Williams, for defendants in error. 

I. The action of the probate court without jurisdiction 
is void. It is a nullity, and can be no basis for aclaim in 
equity, especially when procured by the fraudulent con- 
duct of the party claiming under it. Statement under 
second counter proposition, first assignment of error. 

II. The probate court is created by statute; its powers 
and duties are defined and regulated, and its jurisdiction 
over the estate of a deceased person who had, at his death, 
a fixed domicile in the state, depended upon the fact that 
such domicile was in the county where such court assumed 
to act. Withers v. Patterson, 27 Tex., 501; George v. 
Watson, 19 Tex., 568; Duncan v. Vool, 49 Tex., 611; Lov- 
ing v. McKinny & Williams, 7 Tex., 521; McMahan v. 
Rice, 16 Tex., 337; George v. Watson, 19 Tex., 369; 3 
Redfield on Wills, 58; Cutts v. Hoskins, 9 Mass., 543; Hol- 
yoke v. Hoskins, 9 Pick., 543; Crosby v. Levitt, 4 Allen, 
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410; 5 Bac. Ab., 337, tit. ‘Void and Voidable;” 2 Lev., 
23; Frumpton v. Pettis, 118; Pull’s Nisi Prius, 66; Com. 
Dig., tit. ‘‘Administrator,” B. 5; Smith v. Rice, 11 Mass., 
512; Sigourney v. Sibley, 21 Pick., 101; Sumner wv. Par- 





ker, 7 Mass., 82; Torrance v. Torrance, 3 Penn. St., 509. 

30NNER, ASSOCIATE JUSTICE.— The material issues pre- 
sented by the record in this case involve the right of the 
defendants in error, T. B. White et al., to impeach the 
judgments of the probate court of Anderson county, by 
which administration was granted upon the estate of 
Stephen White, anda sale of property ordered thereunder; 
first, for want of jurisdiction; second, on the ground of 
fraud. 

I. Impeachment of the judgment for want of juris- 
diction. 

Much confusion on this subject has arisen from an 
indiscriminate use of the words void and voidable. 

A void act is one entirely null within itself, not binding 
on either party, and which is not susceptible of ratifica- 
tion or confirmation. Its nullity cannot be waived. 

Thus, the judgment of a court which does not have 
jurisdiction over the subject matter, is void and cannot be 
made a valid judgment, as in such case, different from 
that of jurisdiction as a personal privilege, it cannot be 
conferred by consent. 

A voidable act is one which is not absolutely void within 
itself, but which is binding until disaffirmed, and which 
may be made finally valid by failure within the proper 
time to have it annulled, or by subsequent ratification or 
confirmation. 

Thus, the judgment of a court having jurisdiction, if 60 
irregularly or erroneously rendered as to make it liable 
to be vacated by a direct proceeding for this purpose, or 


to be reversed on appeal or writ of error, is nevertheless 
valid until thus vacated or reversed. McNamara on Nul- 
VoL. LIV—6 
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lities; Cummings v. Powell, 8 Tex., 85; Cooley’s Con. 
Lim., 383, 398, 406, 409; Rorer on Judicial Sales, $$ 463-4; 
id., §§ 466-7; Freeman on Judgments, ch. VIII. 

It is believed that a careful analysis of the cases on 
this subject will show that, in a collateral proceeding, 
the only contingency in which the judgment of a domes- 
tic court of general jurisdiction, which has assumed to act 
in a case over which it might by law take jurisdiction of 
the subject matter and the person, can be questioned, is 
when the record shows affirmatively that its jurisdiction 
did not attach in the particular case. Freeman on Judg- 
ments, $$ 131-4; id., § 334; Hammond v. Wilder, 23 Vt., 
346, cited approvingly in Christmas 7. Russell, 5 Wall., 
307; Guilford v. Love, 49 Tex., 715; Fitch v. Boyer, 51 
Tex., 337; Williams v. Ball, 52 Tex., 603. 

This question in such a proceeding must be tried by the 
recitals in the record itself and the presumptions arising 
therefrom. If they show a case of jurisdiction, then in 
a collateral proceeding, upon grounds of public policy, the 
record purports absolute verity and is conclusive. Free- 
man on Judgments, §§ 132-4. 

If, however, from the record itself, it should affirma- 
tively appear, either that the court did not have jurisdic- 
tion of the subject matter, or of the person, in a case 
where this was also required, or that the jurisdiction had 
not attached in the particular case, then the question can 
be raised upon objection to the record when offered in 
evidence, and no affirmative proceeding need be prosecuted 
to vacate it. Being a nullity upon its face, it could not 
legally be invoked against those whose just rights were 
sought to be affected by it. 

As a general rule, in all other cases where such judg- 
ment is sought to be collaterally impeached by matters 
dehors the record, and which must be sustained by proof 
aliunde, as in case of alleged fraud of a party, this must 
be done by some proper affirmative proceeding, and which 
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also, upon grounds of public policy, must be instituted 
within the time enjoined by law. Pearson v. Burditt, 26 
Tex., 157. 

Under our constitution and laws, the county court of 
Anderson county as a court of probate is one of record 
and of general jurisdiction in all matters relating to the 
administration of estates of deceased persons. Guilford 
v. Love, 49 Tex., 715; Williams v. Ball, 52 Tex., 603; 
3umpus v. Fisher, 21 Tex., 567. 

Its proceedings are in the nature of those zn rem. 

As said in Grignon’s Lessee v. Astor, ‘‘on a proceeding 
to sell the real estate of an indebted intestate, there are no 
adversary parties; the proceeding is 7m rem; the admin- 
istrator represents the land (11 S. & R., 432); they are 
analogous to proceedings had in admiralty, where the only 
question is the power of the court over the thing, the 
subject matter before them, without regard to the person 
who may have an interest in it; all the world are parties. 
In the orphans’ court, and all courts which have power to 
sell the estates of intestates, their action operates on the 
estate, not on the heirs of the intestate; a purchaser claims, 
not their title, but one paramount. The estate passes to 
him by operation of law. The sale is a proceeding zn rem, 
to which all claiming under the intestate are parties, 
which divests the title of the deceased.” 2 Howard, 338. 
The act of 1848 (Pasch. Dig., art. 1260), under which the ad- 
ministration was sought in the county court of Anderson 
county, provides that ‘* wills shall be admitted to probate, 
and letters testamentary and of administration shall be 
granted in the county where the deceased resided, if he 
had a domicile or fixed place of residence in the state. If 
the deceased had no domicile or fixed place of residence in 
the state, but died in the state, then either in the county 
where his principal property was at the time of his death, 
or in the county where he died.” It does not affirmatively 
appear from the record in this case but that some of the 
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contingencies had happened which would have given ju- 
risdiction to the probate court of Anderson county, and the 
petition was sufficient to admit evidence on this question. 
A more liberal rule applies to petitions in administration 
than that suggested in United States v. Arredonda, 
6 Peters, 709, that if good on demurrer it would be an 
undoubted case of jurisdiction. If theaverments are suf- 
ficient for the introduction of evidence upon the question 
of the death of the party upon whose estate administra- 
tion is sought, and of the vacancy of administration there- 
upon, the judgment of the court, if it had jurisdiction 
over the subject matter, that this jurisdiction had attached 
in the particular case, is final and _—. upon a col- 
lateral attack. Burdett v. Silsby, 15 Tex., 615; L yneh 
v. Baxter, + Tex., 442: Hudson v. Pedonng 39 Tex., 588; 
Alexander v. Maverick, 18 Tex., 195; Giddings v. Steele, 
28 Tex., 749; Pleasants v. Dunkin, 47 Tex., 343; Kleinecke 
v. Woodward, 42 Tex., 311; Andrews v. Avory, 14 Grat 

tan, 256; Fisher v. Bassett. 9 Leigh, 131; Irwin v. Scrib 

ner, 18 Cal., 499; Warfield’s Estate, 22 Cal., 51; Lewis 
v. Dutton, 8 How. Pr., 99; Savagev. Benham, 17 Ala., 119; 
Wyman v. Campbell, 6 Porter, 219. To hold otherwise 
would virtually destroy the validity and sanctity due the 
proceedings of a court of probate and beget interminable 
confusion and wag yn inregard toour land titles. Poor 
v. Boyce, 12 Tex., 451; Grignon’s Lessee v. Astor, 9 How., 
343: 1 ucker v i wris, 13 Georgia, | t soye v. McCallister, 
18 Tex., 98; Goforth v; Longworth, 4 Ohio, 129. The 
attack upon the judgment and proceedings of the probate 
court of Anderson county was not by a direct proceeding 

jill of review in that court, or by appeal or error there- 

from, but was a collateral proceeding in the district court 
for this purpose. The probate court of Anderson county 
had general jurisdiction over the subject matter of the 
administration of estates; it assumed jurisdiction in 
this case, and its proceedings appear upon the record to 
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have been regular, and the presumption that this jurisdic- 
tion properly attached, must, upon this question, in such 
attack, be held conclusive against the defendants in error, 
and the court below erred in not thus charging the jury. 

II. Impeachment of the judgment and proceedings on 
the ground of fraud. 

Upon the question of the effect of fraud in avoiding a 
transaction, much confusion has also arisen from want of 
proper limitation upon the maxim that fraud vitiates 
everything, even the solemn judgments of a court of 
record. 

The fraud of a party does not render the transaction 
absolutely void within itself, but simply affords the 
ground to have it declared void by a proper proceeding for 
this purpose, and which should be instituted within the 
proper time. It is but the cause from which this effect 
can be obtained. Benjamin on Sales (2d ed.), 342-3; Pear- 
son v. Burditt, 26 Tex., 157. 

This principle, as between parties and privies, applies 
to judgments obtained by the fraud of a party. Free. 
man on Judgments, 334-6; Atkins v. Kinnan, 20 
Wend., 241; Christmas v. Russell, 5 Wall., 290; Granger 
v. Clark, 22 Maine, 130; Anderson v. Anderson, 8 Ohio, 
108; Railroad Co. v. Sparhawk, 1 Allen, 448; Homer v. 
Fish, 1 Pick., 435; Atkinson v. Allen, 12 Vt., 624; 
Simms v. Slocum, 3 Cranch, 307; Boyd v. Blankman, 29 
Cal., 19. 

An exception to this rule exists in favor of strangers to 
the judgment. Not having been parties, it is not res ad- 
judicata as to them, and they do not have the right to 
vacate or reverse it by a proceeding for this purpose. 
Krom the necessity of the case, as a general rule, they are 
therefore permitted to set up the defense of fraud in ob- 
taining a judgment, whenever it is attempted by it to 
affect their rights. Freeman on Judgments, secs. 334-6. 

That there may be an end of litigation, this exception 
does not extend to parties and privies, but they are re- 
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quired within a reasonable time to have such judgment 
reversed by appeal or error, or vacated by bill of review, 
or bill in chancery in the nature of a bill of review. 
Voorhees v. Bank of United States, 10 Peters, 475. 

Our statute in force at the date the proceedings were 
had, under which the sale of the land in controversy is 
here sought to be set aside, required appeals, writs of 
error and bilis of review to be prosecuted within two 
years from the date of the judgment. Pasch. Dig., arts. 
1382, 1496, 4616. 

This has been construed to apply to a suit to bring into 
review the merits of an original judgment upon any other 
ground than its nullity. Chambers v. Hodges, 23 Tex., 
110; Weaver v. Shaw, 5 Tex., 288. 

In the case of Kleinecke v. Woodward, 42 Tex., 311, it 
is decided that a suit brought by heirs to set aside an ad- 
ministration sale, made by the administrator of the father, 
on the ground of fraud, is in substance a bill of review, 
and barred in two years after the removal of their dis- 
ability. 

Thjs defense was expressly pleaded to the alleged fraud 
in this case, and the defendants in error failed to reply 
and bring themselves, and those under whom the minors 
claimed, without the bar of the statute. 

As thus presented, the defense was goo® and should 
have been sustained. 

Itt. A valid sale of community land, made under the 
administration upon the estate of T. B. White, to pay 
community indebtedness, would pass both the title of 
White and the surviving wife, who died prior to the grant 
of administration. Simmons v. Blanchard, 46 Tex., 267; 
Soye v. McCallister, 18 Tex., 99. 

The opinion virtually disposes of the other questions 
in the case. 

REVERSED AND REMANDED. 


[Opinion delivered October 19, 1880. ] 
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WALLACE & Co. ET AL. Vv. J. K. P. CAMPBELL AND WIFE. 
(Case No. 906.) 

1. PURCHASER — COMMUNITY PROPERTY.— Land paid for with commu- 
nity property was conveyed to the wife, and the amount paid was by 
the husband credited on an account due by him to the wife for hei 
separate means, which had been appropriated by him. The intention 
was to make the land the separate property of the wife, but the deed 
contained no such recital. Ina suit for the land between the wife 
and the purchaser of the same under execution, in whose favor a 
judgment had been rendered against the husband, without other 
notice of the wife’s separate estate in the land than such as the deed 
to her imported, held — 

1. The fact that the deed was made to the wife did not consti- 
tute notice that it was her separate property. 

2. Such a deed cannot have engrafted on it a trust not expressed 
on its face, to the detriment of an innocent purchaser. 

3. The rights of the judgment creditor were so fixed by his 
judgment lien as to support the title derived through subsequent 
sale under execution, and this, though the judgment creditor was 
himself the purchaser, and credited the amount of his bid on the 
execution. 

®. CASES APPROVED.— Cooke v. Bremond, 27 Tex., 457; Kirk v. Naviga- 
tion Co., 49 Tex., 215; Grace v. Wade, 45 Tex., 522, approved. 

3. BONA FIDE PURCHASER — LIEN CREDITOR.— A judgment creditor who 
purchases at execution sale, and has the amount of his bid credited 
on the execution, may be considered a bona fide purchaser; to hold 
otherwise might often result in the sacrifice of the property and loss 
of the debt, to the detriment of both debtor and creditor. 


AppEAL from Lamar. Tried below before the Hon. 
R. R. Gaines. 

The land in controversy in this case was paid for with 
the community funds of appellees, being paid for out of a 
mercantile business carried on at the time by J. K. P. 
Campbell. The deeds were made by Wooldridge & Couch 
to Ella A., wife of J. K. P. Campbell, and duly registered. 
Afterwards appellants sued and recovered judgments in 
the district court of Lamar county against J. kK. P. Camp 
bell, upon which executions issued and were levied upon 
the land in controversy as the property of Campbell, duly 
advertised and sold by the sheriff, and purchased by the 
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judgment creditors, they paying the costs in cash, and 
crediting the balance pro rata on their respective execu 
tions. 

Appellees being in possession of the land, suit was 
brought to try title. No notice that the land was claimed 
as the separate property of Mrs. Ella A. Campbell until 
the day of sale. Appellees claimed that while the land 
was paid for with community funds, yet these funds were 
used by J. K. P. Campbell in paying an old debt he owed 
his wife, Ella A., for money borrowed at various times 
during and since 1860. 


Hale & Scott, for appellants. 
Maxey, Lightfoot & Gill, for appellees. 


BONNER, ASSOCIATE JUSTICE.— The deeds to the land in 
controversy, from Wooldridge and wife and Couch and 
wife to appellee, Ella A. Campbell, were made during her 
coverture with the other appellee, J. K. P. Campbell. 

They purport to be deeds of sale fora valuable consider- 
ation, and are in the ordinary form of deeds to community 
property when takenin the name of the husband. The 
testimony shows that the consideration paid was com- 
munity property, and that it was by the husband credited 
upon an account due by him to the wife for her separate 
means used by him; and that the land was intended to be 
her separate property, but that there was no recital to 
that effect in the deeds. 

There was no notice to appellants, Wallace & Co., at th: 
date of the rendition of their judgment against the hus 
band, that the land was the separate property of the wife, 
further than that contained by the record of the deeds, 
though notice of her claim was given at the sale. 

The question in the case is this: Did the execution sale, 
under the lien of the judgment and levy of the execution, 
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pass title to the lands into Wallace & Co., superior to 
that of the wife, Ella A. Campbell. 

It has long been settled by this court, that property 
acquired during coverture, by purchase or apparent onerous 
title, whether the conveyance be in the name of the hus- 
band or wife, or both, will be presumed to be community 
property; and that as to bona fide purchasers from the 
husband for a valuable consideration, without notice, this 
presumption cannot be rebutted by parol evidence that it 
is the separate property of the wife. Cooke v. Bremond, 
27 Tex., 457. 

A different rule obtains when the question arises between 
husband and wife, or their representative. Smith v. Bo- 
quet, 27 Tex., 507; Cooke v. Bremond, id., 457. 

It has also been decided that the mere fact that such 
deed is taken in the name of the wife did not constitute 
notice that it was her separate property, but, on the con- 
trary, authorized the inference that it was community 
property and subject to sale by the husband. Cooke v. 
Bremond, 27 Tex., 457. 

In the subsequent case of Kirk v. Navigation Co., in 
commenting upon that of Cooke v. Bremond, it is said 
that ‘‘the decision was not placed upon the ground that 
it was inadmissible to prove a different consideration than 
that recited in the deed, but upon the broad ground that 
the deed could not be modified by evidence, engrafting on 
it a trust to the detriment of an innocent purchaser.” 49 
Tex., 215; Veramendi v. Hutchins, 48 Tex., 550; French 
v. Strumberg, 52 Tex., 109. 

On principle, the same doctrine would apply to a lien 
creditor. 

In Grace v. Wade, it is decided that under the 
terms of our registration laws, a judgment lien against 
a debtor is superior to the legal title, which had been 
conveyed by him to a third party, but which had not been 
recorded, and of which the creditor, at the date his lien 
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was fixed, did not have actual notice; and further, that 
this superiority was not affected by the fact that 
notice of the unrecorded deed may have been given at the 
sale. 45 Tex., 522, citing McFadden v. Worthington, 45 
Ill., 362; Guiteau v. Wisely, 47 Ill, 483; Guerrant v. An- 
derson, 4 Rand., 208; Daniels v. Sorrells, 9 Ala., 436; 
Pollard v. Cocke, 19 Ala., 188; DeVandell v. Hamilton, 
27 Ala., 156; Fish v. Ravesies, 32 Ala., 451; Butler v. 
Maury, 10 Humph., 420; Uhler v. Hutchinson, 23 Penn. 
St., 110; Hulings v. Guthrie, 4 Barr, 123; Shepherd v. 
Burkhalter, 13 Ga., 443; Smith v. Jordan, 25 Ga., 687. 

In the above case of Grace v. Wade, the distinction is 
clearly drawn between a purchaser under a sale by virtue 
of such lien, even though he may have notice at the date 
of sale, and that of an ordinary purchaser who is not pro- 
tected by an antecedent lien. In the former case, the 
rights of the purchaser by relation back derive their force 
from the lien, and hence the question of subsequent notice 
becomes immaterial; in the latter, this notice destroys 
his equity. As said in Guerrant v. Anderson, 4 Randolph, 
212, in commenting upon a statute similar to ours, “for, 
though the appellee was a purchaser and not a creditor, 
and in that character, in an ordinary case, would fall 
within the provisions of the act in regard to purchasers, 
yet being a purchaser under a sale in behalf of a creditor, 
he holds his rights and occupies his place in this contro- 
versy; otherwise, the rights of a creditor would be of no 
avail.” 

It is analogous to the familiar doctrine, that one who 
purchases the legal title, even with notice of the superior 
title in another, will be protected if he claim under a bona 
fide purchaser for value without notice. 1 Story’s Eq. 
Jur., § 409. 

As the rights of the creditor are fixed by the lien, this 
will support the title derived through the subsequent sale, 
though the judgment creditor himself may have been the 
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purchaser and have credited the amount of his bid upon 
the execution. 

To deprive him of the right to bid unless at the peril 
of not being considered a bona fide purchaser, simply 
because he credits his bid upon the execution, would not 
in such cases be supported by sound reason, and might 
often end in the sacrifice of the property and loss of the 
debt, to the detriment of both creditor and debtor. 

The rights of Wallace & Co. rest upon being lien cred- 
itors, not purchasers, a distinction drawn under our stat- 
ute in Ayres uv. Duprey, 27 Tex., 606; and according to 
the above authorities, under the circumstances presented 
by the record, these rights are superior to those of Mrs. 
Campbell. 

For the error in not thus deciding, the judgment must 
be reversed. 

As the cause was submitted to the court without the 
intervention of a jury, this court will here render the 
judgment which should have been rendered below, and it 
is accordingly so ordered. 

REVERSED AND RENDERED. 


[Opinion delivered December 7, 1880. ] 





WILLIAM SHEPPARD V. THOMAS HARRISON. 
(Case No. 877.) 


1. Grant— Construction.—In construing a grant emanating from 
competent authority prior to 1836, all the instruments which were 
referred to and embraced by the commissioners in the expediente 
formed parts of the title, and may be referred to for the correction 
of errors and mistakes made in parts of it. The legal effect of the 
eapediente must be determined from considering the whole, and 
not a portion of it. 

2. Same.—In construing a grant emanating under the laws of Mexico, 
when, from the application to the alcalde, the consent given by 
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the empresarios for the survey, the order for survey and the sur- 
vey, it appears for whom the grant was intended, the omission of 
the grantee’s name from the final act of the alcalde will not vitiate 
the grant, when by the recitals, and references to the preceding in- 
struments of the expediente, it clearly appears for whom it was 
intended. 

3. SAME.— When such an instrument was recognized as a valid grant 
by the judicial officers of the government contemporaneous with 
its date, as well as by those of the government which succeeded, 
its validity cannot be questioned at the instance of a stranger on 
account of the mere clerical omission of the name of the grantee 
in the final act of possession, when the other portions of the expe- 
diente plainly show for whom the grant was intended. 

4, PROTOCOL — EVIDENCE.—A certified copy of the protocol of a grant on 

_deposit in the general land office is sufficient to establish title in 
the grantee, without accounting for the testimonio or showing 
that one had in fact issued. 

5. PRESUMPTION OF GRANT.—See opinion for facts sufficient to author- 
ize the presumption of a grant. 


AppeAL from Falls. Tried below before the Hon. L. 
U. Alexander. 

Suit by appellant in trespass to try try title. The de 
fendant pleaded, 1. Not guilty. 2. The presumption of a 
grant in his favor. 3. That the title and possession of 
defendant were protected by the constitution of 1876, art. 
14, sec. 2. 

The plaintiff relied for title on proving himself the 
owner of a valid land certificate, and the location of the 
same in March 26, 1878, on land covered by the Martinez 
survey. 

The defendant offered in evidence, 1. The petition of 
Marcelino Martinez for a concession of three leagues of 
land. 2. A concession to him by the governor February 
9, 1831. 3. Consent of the empresarios, Austin & Will- 
iams, to locate the same in their colony. 4. Order of 
survey by the alcalde. 5. Survey and return of survey 
by F. W. Johnson, the principal surveyor of Austin & 
Williams 6. Final title, dated October 18, 1833. The 
final title, or act of possession, appears formal in all its 
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parts, but fails to mention the name of the grantee. The 
above referred to papers, constituting the expediente of 
title, are found in the land office, stitched together in that 
portion of a book containing perfect titles, in the hand- 
writing of Samuel M. Williams, colonial secretary. The 
survey was delineated on the earliest map of the country, 
and on all maps, district and county, that have been offi- 
cially prepared. The land described was used and dis- 
posed of by Robert Barrett Travis, curator of Martinez, in 
discharge of the obligations of Martinez incurred during 
his lifetime, under the orders of a court exercising juris- 
diction. Portions of the land were occupied and claimed 
by vendees claiming under Martinez, for twenty-five 
years before the beginning of the suit. 

The paper relied on as final title in the expediente recites 
the previous sale of three sitios of land to Martinez by 
the government, ‘“‘as appears by the superior decree of 
sale, dated in the city of Leona Vicario on the said 9th 
day of February, 1831, issued by the secretary of the said 
supreme government, presented (one line blank), con 
tained on the third and fourth sheets of these proceed 
ings, . . . andinconsideration of the approval given 
by the empresarios, Austin and Williams, contained on 
the reverse of the first sheet of these proceedings 
In the name of the state I confer and put into possession, 
real, corporeal, actual and virtual, unto the said —— —— 
(one line blank) of the three leagues of land, the same 
which were applied for, and sold to him, by the govern- 
ment on the Brazos river, the limits and landmarks of 
which are ‘set forth in the field notes returned by the 
scientific surveyor, F. W. Johnson, on the second sheet, 
and reverse of these proceedings with the shape repre- 
sented on the annexed map . . . JT issue the present 
instrument, and order that a testimonio of it be tran- 
scribed and delivered to the party interested, that he may 
own and enjoy the tracts of land sold to him. 
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Judgment for the defendant, from which plaintiff 
appealed. 
[No brief on file for appellant. ] 




































Thomas Harrison, for himself. 


Moor, CHIEF JUSTICE.— This is an action of trespass 
to try title brought by appellant, Wm. Sheppard, against 
appellee, Thomas Harrison, for six hundred and forty 
acres of land, which he claims by virtue of the location 
of a valid land certificate and survey thereof on the 26th 
day of March, 1878. 

On the trial of the case, appellee Harrison gave in evi- 
dence in support of his claim of title, a certified translated 
copy of a grant or instrument made by Luke Lessassier, 
alcalde of the municipality of San Felipe de Austin, 
on the 18th day of October, 1833, in conformity with 
a concession in sale by the governor of Coahuila and 
Texas to Marcelino Martinez, dated 9th day of February, 
1831. As plaintiff admitted that whatever title, if any, 
was divested out of the government by this instrument 
had been acquired by Harrison, and that the land sued for 
was embraced in the survey made by said concession to 
Martinez, if the act of Lessassier should be held to be a 
full, effectual and final grant of the land embraced therein 
to Martinez or to his curator, William Barrett Travis — or 
if not, if the evidence in the record, in connection there- 
with, is sufficient to warrant the presumption of a grant 
of the land to Martinez or Travis, the judgment of the 
court in favor of Harrison was correct. 

We have not had the benefit of a brief or argument on 
behalf of appellant in our consideration of this case, and 
cannot say with certainty what were the precise objec- 
tions which were made to appellee’s title on the trial in 
the district court, but we infer from appellee’s argument 
and the matters in the record that the alleged grant by 
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Lessassier was claimed to be void for want of a grantee, 
there being a blank in the final act of Lessassier where the 
name of the grantee should be, or at least where the name 
of the grantee usually appears in instruments of this 
character. Or that the blanks found in the instrument in- 
dicate that it was incomplete. And it not having been 
shown that a testiémonio had been issued, therefore it 
must be concluded that said instrument had remained in 
the custody of Lessassier as an incomplete and unfinished 
grant. 

To these objections it will suffice to say, that all the in- 
struments which are referred to and embraced by the 
commissioners in the expediente form parts of the title, 
and may be referred to for the correction of errors and 
mistakes in other parts of it; that its legal effect must be 
determined by a whole, and not from a single part. Look- 
ing at this grant as an entirety, there can be no question 
for whom it was intended, and to whom, and in what 
right it should have been and was in fact made. The ap- 
plication to the alcalde for a grant was made by Travis as 
curator of Martinez; the consent for its survey for him 
as such curator was given by the empresarios of the col- 
ony in which the land is situate; the order for survey was 
of a similar character, and the survey shows on its face 
that it was made for him as curator in pursuance of this 
order. The final act of the alcalde, although the name of 
the grantee was omitted, by its recitals and references to 
the preceding instruments, shows to whom and in what 
right it was made. Clay v. Holbert, 14 Tex., 189; Ruis 
v. Chambers, 15 Tex., 586; McGeheev. Dwyer, 22 Tex., 
435; 15 Md. (63 Gill), 236; Shep. Touch., 75-6; Helm v. 
Handley, 1 Littell (Ky.), 219. 

Contemporaneous with its date, it was recognized and 
treated by the judicial officers and tribunals of the country, 
as well as parties interested, as a complete and final grant 
of the land to Travis as curator of Martinez, and it is now 
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much too late, after its long and repeated recognition by all 
the officers and departments of the government from 
which it emanated, as well as that which succeeded, for 
it to be set aside at the instance of a stranger for the 
mere clerical omission of the-name of the grantee. Es- 
pecially must this be so, when, as has been said, other 
parts of the title plainly show to whom the grant was 
made. 

The execution or final completion of the grant is evi- 
denced by the signature of the alcalde and his assisting 
witnesses. That a certified copy of the protocol on de- 
posit in the general land office is evidence sufficient to 
establish the title of the grantee and those claiming 
under him, without accounting for or showing that a fes- 
timonio had in fact. issued, is much too fully shown in 
repeated decisions in this court to warrant a reference to 
authorities. This has been held even where the execu- 
tion of the instrument was not full and complete, but 
was done in the presence of only one assisting witness. 
Clay v. Holbert, 14 Tex., 189; Ruis v. Chambers, 15 Tex., 
586. 

But ifgit should be held that the final title was imper 
fect and never fully completed for want of the insertion 
of the name of the grantee, we are of the opinion that 
the facts exhibited in the record are abundantly sufficient 
in warranting the presumption of a grant to Travis as 
curator of Martinez. 

It will be noted that the presumption of a grant in this 
case does not rest alone on the bare fact of the long con- 
tinyed possession by the appellee and his vendees. It is 
indisputably shown that the party in whose favor the 
presumption is asked to be indulged, was justly entitled 
to a grant; that nothing remained for its legal consum- 
mation but the bare fact of the drawing up and execut 
ing a proper instrument to evidence a final title; no legal 
impediment was or could be interposed. That contem 
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poraneous with the supposed grant, it was, as we have said, 
recognized as such by the tribunals of the country and 
the parties in interest as having been consummated. From 
that day to the date of appellant’s file upon the land, it 
continued to be so recognized by all the officials of the 
government in any way connected with the administra- 
tion of the laws relating to or affecting the public do- 
main, and its disposal. These facts, connected with the 
long possession and payment of taxes, are amply suffi- 
cient to justify the presumption of a grant, even if it is 
admitted that supposed final title under which it had been 
held for so long a time was incomplete by reason of the 
omission of the name of the grantee, to whom it should 
have been issued. Grimes v. Bastrop, 26 Tex., 314. 


AFFIRMED. 
[Opinion delivered December 8, 1880. ] 





E. P. Ernart v. T. C. BASS ET AL. 
(Case No. 894.) 


1. TRESPASS TO TRY TITLE — ADMINISTRATOR'S SALE.— The transcript in 
probate proceedings in a county court showed: 1. A valid adminis- 
tration. 2. An order to sell land at public or private sale. 3. A re- 
turn of sale, which did not disclose whether the sale was a public or 
a private one, and an order which amounted toa confirmation of 
the sale. Evidence in connection therewith established the payment 
of the purchase money and that no deed was made. Held — 

1. The facts were sufficient to enable the purchaser to maintain 
trespass to try title. 
2. The title prima facie vested in the purchaser. 

2. FACT CASES— CONFIRMATION OF SALE.—See statement of case for 
order of probate court, held to be virtually a confirmation of an 
administrator’s sale, 

3. QUERY — FRaUD.—Whether, in such a case, it would be sufficient to 
defeat the title claimed by the purchaser, to show that the sale was 
really made privately, and that the order of confirmation was made 
with knowledge of that fact, qucere? 

VoL. LIV —7 
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APPEAL from Grayson. Tried below before the Hon. 
M. Lindsay. 

Suit by E. P. Erhart, appellant, in trespass to try title. 
The plaintiff claimed the land under a sale made by the 
administrator of the estate of Nicholas Boyles, deceased. 

The petition of the administrator was for an order to 
sell at private sale. The order was granted to sell at pri- 
vate or public sale. The report of sale was silent as to 
whether it was made privately or publicly. The court 
simply approved the account of the administrator, in the 
following order, viz. : 

‘*Now comes J. B. Erhart, administrator of Nicholas 
Boyles, deceased, by H. H. Gaines, his attorney, and pre- 
sents his account of sales of the property belonging to 
the estate of deceased, authenticated in accordance with 
law, and asks the court toapprove of said sale; also prays 
for a final settlement of said estate, and that he be dis- 
charged from any further duties or liabilities as adminis- 
trator of said estate. The court having examined said 
account presented by the said J. B. Erhart, administrator 
as aforesaid, and find it regular and authenticated in 
accordance with law, approved the same,” etc., proceeding 
to make order disposing of the assets on hand, including 
money realized from the sale. 


J. Gunter, for appellant. 
Throckmorton & Brown, for appellee. 


GouLD, AssocIATE JusTICE.— In our opinion, the tran- 
script of the probate proceedings of the county court of 
Wise county showed a valid administration on the estate 
of Boyles, an order of sale of the land in controversy 
under which there might have been a valid public sale; 
a return of sale, from which it does not appear, nor was 
it made to appear by evidence, that the sale was otherwise 
than at public outcry, as prescribed by law, and an order 
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which amounted to a confirmation of that sale. The 
evidence further shows that the purchase money was paid, 
and though the purchasers secured no deed from the ad- 
ministrator, those proceedings prima facie vested in 
them the title of the estate sufficiently to support an 
action of trespass to try title against a trespasser. Rock 
v. Heald, 27 Tex., 524; Brown v. Christie, id., 73; Flana- 
gan vu. Pierce, id., 79. 

Whether it would be sufficient to defeat that and estab- 
lish the nullity of the sale, notwithstanding the order of 
confirmation, to show that it was made privately and that 
the order of confirmation was made with knowledge of 
that fact, is a question of importance and difficulty which 
has not been sufficiently discussed to make it incumbent 
on the court to decide it, although it may possibly prove 
to be the question on which the case will ultimately turn. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered December 14, 1880.] 





Tuos. A. BABER v. F. M. Brown. 
(Case No. 2616. ) 


1. SERVICE OF CITATION.— An alias citation issued to a county before an 
amendment of the pleadings, alleging the residence of the defend- 
ant to be in that county, is valid, and when returned with proper 


service, the defendant is in default if he fails in proper time*jv* 
. 


answer. 
2, DISTINGUISHED.— Distinguished from Ward v. Latimer, 2 Tex. 


Error from Comanche. Tried below before the Hoti’* ¢ : 
J. P. Osterhout. "eee 


Suit was brought by F. M. Brown, the defendant in 
error, in the district court of Comanche county. The 
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petition alleged that ‘‘the plaintiff is a resident of Co- 
manche county, and the defendant, Thos. A. Baber, a resi- 
dent of Washington county, Texas; that the defendant 
is indebted to plaintiff in the sum of nine hundred and 
fifty dollars; that said indebtedness is evidenced by a cer- 
tain promissory note, etc., and that said note was given 
in part payment for two certain tracts of land, upon 
which a vendor’s lien was reserved.” The land was set 
out by metes and bounds, and a foreclosure of the ven- 
dor’s lien prayed for. The petition was filed October 2, 
1873, and on the next day citation; was issued to the 
sheriff of Comanche county, but wag sent to the sheriff 
of Washington county, and was by him returned *‘ not 
found.” On the 21st of November following, an alias 
citation was issued to the sheriff of Washington county, 
and sent to him without a copy of the petition, but was 
returned by him as befote, ‘‘not found.” On the same 
day, and before the petition was amended as to the resi- 
dence of Thos. A. Baber, another citation was issued to 
the sheriff of Gonzales county, but no service was ob- 
tained. The clerk, on the 9th of January, 1874, issued 
still another citation to the sheriff of Gonzales county. 
This was properly served. This last citation was filed 
the 28th of January, 1874, and on the 13th of February 
following, judgment by default, with foreclosure of ven- 
dor’s lien, was rendered against Thos. A. Baber, the de- 
fendant, for the debt and costs, together with foreclosure 
of vendor’s lien on two tracts of land set out in the 
plaintiff’s petition. 

. Tarver & Furman, for plaintiff in error. 


‘ 


GouLp, AssocIATE JusTICE.— The petition alleged that 
the defendant resided in Washington county, and citation 
having been returned by the sheriff of that county, ‘‘ not 
to be found in Washington county, but in Gonzales 
county,” another citation was issued, directed to Gonzales 
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county, no amended petition having been filed alleging 
that the defendant resided in Gonzales. 

Under art. 1435, Pasch. Dig., this citation, issued in 
January, 1874, was valid, and having been duly returned 
served, the defendant was in default when he failed to 
appear. In Ward v. Latimer, 12 Tex., cited by counsel, 
the citation for Martin had not been returned not found. 
The judgment is affirmed. 





AFFIRMED. 
{Opinion delivered December 14, 1880.] 





NICHOLAS HANRICK ET AL. V. EDWARD G. HANRICK ET AL. 
(Case No. 799.) 


1, ALIENAGE—STATUTES CONSTRUED.—The act ‘‘to define the civil 
rights of aliens,” of February 13, 1854, did not in express terms re- 
peal section 9 of the act of March 18, 1848, entitled ‘‘ An act to 
regulate descent and distribution of estates,” nor is the former act 
so directly and irreconcilably opposed to section 9 of the act of 
1848, as to repeal that section by implication. 

2. ALIENAGE — STATUTES CONSTRUED.— The act of February 13, 1854, was 
an affirmative and enlarging statute, which intended to give to 
aliens such rights and privileges, in addition to those granted by 
section 9 of the act of 1848, as had been or should be given by the 
government to which the alien belonged, to citizens of the United 
States. 

3. ALIENAGE— STATUTES CONSTRUED.— When the government of the 
United Kingdom of Great Britain and Ireland passed the act of 1870, 
to the extent that it conferred benefits on citizens of the United 
States, it was, by virtue of the provisions of our statute of 1854, im- 
mediafely engrafted upon it, and became the law defining the rights 
of alien citizens of Great Britain and Ireland to real estate in Texas; 
section 9 of the act of 1848 was, as to such aliens, so far modified 
as to change their previous defeasible estate thereby given, into an 
indefeasible estate. 

4, ALIENAGE — STATUTES CONSTRUED.— The effect of the constitution of 

the republic, of the act of January 28, 1840, and the act of March 

18, 1848, upon the subject of alienage, was to vest a defeasible title to 

real estate in Texas, in the alien children and heirs of a citizen of 
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the United States who may have died intestate, leaving such 
property; such title was valid against individuals as well as against 
the state, not only for the period of nine years, but for such further 
time as might elapse until the state should, by proper proceedings, 
declare a forfeiture. 

5. CASES APPROVED.—Cryer v. Andrews, 11 Tex., 170; Wardrup v. 
Jones, 23 Tex., 489; Lee v. King, 21 Tex., 582; Osterman v. Bald- 
win, 6 Wall., 116, approved. 


APPEAL from Falls. Tried below before the Hon. L. C. 
Alexander. 


Belcher & Ring, for appellants. 


Goodrich & Clarkson, for appellee. 

I. No title, defeasible or indefeasible, vested in plaintiffs, 
who are aliens, and not let into the inheritance by any of 
the provisions of the act of 1854. Pasch. Dig., arts. 45- 
48; White v. Sabriego, 23 Tex., 245; Andrews v. Spear, 
48 Tex. 

II. The portion of section 9 of the act of 1848 incon- 
sistent with the act of 1854, is that portion which appel- 
lants construe to confer a right of inheritance on aliens, 
and is therefore repealed by act of 1854, leaving in full 
force the limitation clause of nine years; and that the only 
effect of the English naturalization act of 1870 was to 
call into operation our reciprocity act of 1854, and for the 
future to give aliens rights of inheritance the same as cit- 
izens, provided they claim the inheritance within nine 
years after descent cast. 

III. An alien cgnnot maintain a real or a mixed action 
in Texas except by virtue of the provisions of the act of 
1854. White v. Sabriego, 23 Tex., 245. 

IV. No person can inherit through a living ancestor. 
Pasch. Dig., art. 3419; McCreery’s Lessee v. Somerville, 
9 Wheat., 355. It appears that Nicholas, Annie and Ellen 
Hanrick are aliens. James Hanrick, the father of said 
parties, died in 1875, in Ireland, never having been a cit- 
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izen, but was an alien. ‘‘ And Ellen, Annie and Nicholas 
Hanrick are now residing in the United States.” Pasch. 
Dig., arts. 5395, 5410. 


BONNER, ASSOCIATE JUSTICE.— In this case we have de- 
rived valuable aid from the elaborate briefs of counsel. 

It is presented under rule 59 of this court, under the 
following agreement: . 

“Tt is agreed that the material allegations in plaintiffs’ 
amended original petition, and in defendant Edward G. 
Hanrick’s exceptions to the same, were substantially as 
follows, to wit: 

‘* Plaintiffs alleged: 

“That Edward Hanrick, the ancestor of both plaintiffs 
and defendant, died intestate and without issue [having 
never married}, in Montgomery county, Alabama, in the 
year 1865, the sole owner of the lands described in plaint- 
iffs’ petition. 

‘‘That at the time of his death, in 1865, he left surviv- 
ing him as his next of kin, two brothers, James and John 
Hanrick, a sister, Elizabeth O’Brien, and a nephew, Ed- 
ward G. Hanrick, the defendant, and son of Philip Han- 
rick, deceased, who was a brother of the said Edward 
Hanrick, and a citizen of the United States and the state 
of Alabama, and who died in Alabama in 1852. 

‘‘That the said John Hanrick, James Hanrick and 
Elizabeth O’Brien were at the time of the death of Ed- 
ward Hanrick, subjects of Great Britain, living in Ireland, 
and aliens to the United States and state of Texas. 

‘That the said John Hanrick, subsequent to the death 
of the said Edward Hanrick, died intestate, in the year 
1871, in Ireland, without issue, having never married and 
never having been a citizen of the United States, but being 
an alien to the United States and the state of Texas, and 
asubject of the Queen of Great Britain. 

‘“*That in the year 1875, James Hanrick died in Ireland, 
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he also never having been a citizen of the United States, 
but being an alien to the United States and the state of 
Texas, and a subject of the Queen of Great Britain, and 
left surviving him as his next of kin the following named 
children, to wit: Nicholas, Ellen and Annie Hanrick, 
Elizabeth Clare, the wife of Thomas Clare, and Catherine 
O'Neill, the wife of Martin O’Neill, and the four minor 
plaintiffs, his grandchildren, and the children of Mary 
Hanrick, who was the wife of Peter Whelan. 

**That the said Ellen, Annie and Nicholas Hanrick are 
now residing in the United States. 

“That the said Elizabeth Clare, Catherine O’Neill, and 
the four minor plaintiffs, were at the time of the death of 
James Hanrick, and are still, living in Ireland, subjects 
of the United Kingdom of Great Britain and Ireland, 
and being aliens to the United States and state of 
Texas. : 

‘*That Elizabeth O’Brien, the sister of Edward Hanrick, 
and one of the plaintiffs, was at the time of the death of 
the said Edward Hanrick, and still is, living in Ireland, 
asubject of said kingdom, and alien to the United States 
and state of Texas. 

‘“‘That the defendant, Edward G. Hanrick, who is a 
native born citizen of the United States, has taken posses- 
sion of the lands described in plaintiffs’ pleadings, claim- 
ing to be the sole heir of the said Edward Hanrick. 

‘That plaintiffs claimed in their petition, that on the 
death of the said Edward Hanrick his real estate in Texas 
descended and vested in those of his heirs who were aliens, 
to wit: John and James Hanrick, and Elizabeth O’Brien, 
by virtue of the provisions contained in section 9 of an 
act entitled ‘An act to regulate the descent and distri- 
bution of intestates’ estates, approved March eighteenth, 
eighteen hundred and forty-eight,’ which said section was 
set forth in substance. 

‘That plaintiffs further alleged that under and by vir- 
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tue of the provisions of a general public statutory law, 
enacted in said United Kingdom on the ——— day of 
1870, and which hath been ever since, and still is, in full 
force and effect in said kingdom, all the rights of natural 
born subjects of said kingdom, both in and to the acqui- 
sition, taking, holding and disposition of real and personal 
property of every description situated within said king- 
dom, are expressly given to and conferred upon aliens; and 
by virtue of said statutory provision, a title to real and 
personal property of every description within said king- 
dom may be derived through, from, or in succession to an 
alien in the same manner in all respects, as through, from, 
or in succession to a natural born subject of said king- 
dom. 

‘*That under and by virtue of said provisions, citizens 
of the United States are entitled to all the rights of natural 
born subjects of said kingdom in regard to the taking, 
holding and acquisition of real and personal property 
within said kingdom. 

**That plaintiffs claimed that by virtue of said statu- 
tory acts set forth in substance, and by virtue of the gen- 
eral laws of Texas, they were entitled to an undivided 
two-thirds interest in and to the lands sued for in their 
petition. 

“‘That defendant, Edward G. Hanrick, excepted to 
plaintiffs’ petition on the following grounds, to wit: 

‘That it did not appear that on the date of the death 
of Edward Hanrick, to wit: in the year 1865, an alien to 
the United States and subject of the Queen of Great 
Britain and Ireland could by the laws of Texas then in 
force, inherit real estate in the state of Texas, or that a 
citizen of the United States, being a descendant of such 
alien, could so inherit. 

“That it appeared that more than nine years had 
elapsed from the time descent was cast by the death of 
Edward Hanrick until the institution of this suit. 
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**That said plaintiffs’ pleadings showed no right in the 
plaintiff. 

‘*That plaintiffs excepted to the ruling of the court, 
sustaining said defendant’s exceptions, and declining to 
amend, this cause was dismissed by the court, and plaintiffs 
gave notice of appeal. 

“Tt is agreed that the points of law essential to the 
decision of this case are embraced in the following queries: 

‘*1. Did a title to real estate in Texas descend and vest 
in the alien heirs of a citizen of the United States, who 
died in 1865, said heirs being unable to claim under any 
of the provisions of the act of 1854, defining the civil 
rights of aliens ? 

‘*2. If a title did so descend and vest in such alien heirs, 
can they, being still aliens, and subjects of Great Britain, 
maintain a suit for the recovery of their interest after 
nine years have elapsed since descent was cast in 1865? 

‘*Under the assumption as stated next above, what are 
the respective rights of alien and citizen heirs of such an 
alien heir on whom descent was cast, and who died before 
the nine years had elapsed; also, of such heirs when such 
alien heir died after the nine years had elapsed; and, in 
this connection, will those of the plaintiffs not shown on 
face of petition to have been aliens at the time descent 
was thus cast, be considered as having been citizens of the 
United States at such times ? 

‘*4. If a title did not so descend and vest in the alien 
heirs of the said Edward Hanrick, can those plaintiffs not 

shown on face of petition to have been aliens at the time 
descent was cast, trace their descent through their alien 
father, who was then living, and maintain this action? 
‘* BELCHER & RING, 
** Attorneys for Appellants. 
**E. J. GuRLEY and GoopricH & CLARKSON, 
** Attorneys for Appellee Edward G. Hanrick.” 
I. The first point of law for our decision is: 
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‘Did a title to real estate in Texas descend and vest in 
the alien heirs of a citizen of the United States, who died 
in 1865, said heirs being unable to claim under any of the 
provisions of the act of 1854, defining the civil rights of 
aliens ?” 

The determination of this question involves the proper 
construction of the laws of Texas upon the subject of 
alienage. 

The following extracts embrace all these laws relating 
directly to this subject: 

‘‘No alien shall hold land in Texas, except by title 
emanating directly from the government of this republic; 
but if any citizen of this republic shall die intestate or 
otherwise, his children or heirs shall inherit his estate, 
and aliens shall have a reasonable time to take possession 
of and dispose of the same in a manner hereafter to be 
pointed out by law.” Const. of the Republic, sec. 10, 
General Provisions. 

‘Tn pursuance of the above provisions, an act defining 
what ‘a reasonable time’ should be, was passed January 
28, 1840 (Hart. Dig., art. 585), reénacted (Hart. Dig., art. 
600; Pasch. Dig., art. 44) March 18, 1848, in section 9 of 
an act entitled ‘An act to regulate the descent and distri- 
bution of intestates’ estates.’ 

‘‘Sec. 9. In making title to land by descent, it shall be 
no bar to a party, that any ancestor through whom he 
derives his descent is, or hath been, an alien; and every 
alien to whom any land may be devised or may descend, 
shall have nine years to become a citizen of the republic, 
dnd take possession of such land; or shall have nine 
years to sell the same, before it shall be deciared to be 
forfeited, or before it shall escheat to the government. 
Pasch. Dig., art. 44. 

‘“‘The following act was passed February 13, 1854: ‘ An 
act to define the civil rights of aliens.’ 

‘Sec. 1. Any alien, being a free white person, shall 
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have and enjoy in the state of Texas sych rights as are, 
or shall be, accorded to American citizens by the laws of 
the nation to which such alien shall belong, or by treaties 
of such nation with the United States. 

**Sec. 2. Aliens may take and hold any property, real 
or personal, in this state, by devise or descent, from any 
alien or citizen, in the same manner in which citizens of 
the United States may take and hold real or personal 
estate by devise or descent within the country of such 
alien. 

‘*Sec. 3. Any alien, being a free white person, who 
shall become a resident of this state, and shall, in con- 
formity with the naturalization laws of the United States, 
have declared his intention to become a citizen of the 
United States, shall have the right to acquire and hold 
real estate in this state in the same manner as if he were 
a citizen of the United States. 

‘“*Sec. 4. The ninth section of an act, ‘An act to regu- 
late the descent and distribution of intestates’ estates,’ 
approved March eighteenth, eighteen hundred and forty- 
eight, is hereby repealed so far as the same may be incon- 
sistent with this act; and this act shall take effect and be 
in force from and after its passage.” Pasch. Dig., art. 45 
et seq. 

It will be seen from the above that the introduction of 
the common law into Texas in 1840 (Pasch. Dig., art. 970) 
did not bring with it all the common law disabilities of 
alienage. 

The controlling question in the case is this: Did the 
above act of 1854 so far repeal section 9, act of 1848, as 
that appellants, Nicholas Hanrick et al., could not by 
virtue of it claim title to the lands in controversy, under 
the agreed case as presented. 

The statute of 1854 is an affirmative one, and by long 
established rules of construction must be considered as 
additional to the then existing section 9, act of 1848, upon 
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the same subject matter, and that the latter is not repealed 
by it, unless this is done in express terms or by necessary 
implication. Potter’s Dwarris on Statutes, 189; 1 Bish- 
op’s Cr. Law (4th ed.), §§ 175, 194. 

The statute of 1854 does not in express terms repeal 
section 9, act 1848, for it is affirmatively provided that it 
is repealed so far as inconsistent with the act of 1554, 
thus clearly evincing the legislative intent that the latter 
act would be the rule only in certain cases. 

Neither, it is believed, was this section 9 repealed by the 
statute of 1854 by implication, under old and well estab- 
lished rules of construction governing such cases. 

Repeals by implication are not favored, and both stat- 
utes will stand, if it be possible to reconcile them. 

Justice Wheeler, in Cain v. The State, says: ‘‘ Even in 
respect to acts passed at different sessions, although it is 
clearly settled that statutes may be repealed by implica- 
tion when their provisions are irreconcilable, ‘still (says 
Sedgwick, p. 127) the leaning of the court is against the 
doctrine, if it be possible to reconcile the two acts of legis- 
lature tegether.’ So, in Pennsylvania, it is declared that 
one act of assembly is held to repeal another by implica- 
tion, only in case of very strong repugnancy or irreconcil- 
able inconsistency. . . . This is the well settled 
doctrine, and the reason of it is said to be, that laws are 
presumed to be passed with deliberation, and with a full 
knowledge of all existing ones on the same subject.” 

The court on the following page in the same case says: 
‘*There is no doctrine in relation to the construction of 
statutes more certainly settled than this, that all acts in 
relation tothe same subject matter are to be taken 7 
pari materia and considered as one act.” 20 Tex., 360; 
Neill v. Keese, 5 Tex., 32; Cannon v. Vaughn, 12 Tex., 
402; Scoby v. Sweat, 28 Tex., 727; Street v. Common- 
wealth, 6 Watts & Serg., 209; Bank v. Commonwealth, 
10 Barr, 448; Brown v. Com’rs, 21 Penn. St., 42; Com- 
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monwealth v. Herrick, 6 Cush., 468; Williams v. Potter, 
2 Barb. (S. C.), 316; Potter’s Dwarris on Statutes, 159. 

That learned commentator, Mr. Bishop, says: ‘‘ But re- 
peals by implication . . . are not favored. There- 
fore statutes in derogation of the common law, or of a 
previous express enactment, are to be construed strictly, 
not operating beyond their words or the clear repugnance 
of their provisions; that is, the new displaces the old, 
only as directly and irreconcilably opposed in terms. For 
when the legislative power professes to add a provision, as 
it does in the enactment of an affirmative statute, we 
cannot presume for it an intention also to subtract a pro- 
vision, while there is any well known rule of interpre- 
tation, which, applied to the one or to both, will enable 
both to stand.” Bishop’s Cr. Law (4th ed.), § 197. 

Weare of opinion that the act of 1854 is not so “‘ directly 
and irreconcilably ” apposed: to section 9, act of 1848, as 
that the latter is repealed by implication. 

‘The object and only object of judicial investigation in 
regard to the construction of doubtful provisions of statute 
law, is to ascertain the intention of the legislature which 
framed the statute.” Cain v. The State, 20 Tex., 362, 
quoting from Sedgwick on Stat. and Const. Law, 231. 

In ascertaining this intention, it is a familiar doctrine 
that we should look to the circumstances under which the 
statutes were passed. 

The laws of Texas upon the subject of alienage had 
their origin in the dark days of her revolution. Unable 
within herself to resist the despotism of Mexico, her only 
hope was in the procurement of foreign aid and assistance. 
As one inducement to obtain this, she incorporated into her 
organic law that the alien children and heirs of those who 
should become citizens, and thereby aid in her struggle 
for existence, should have a reasonable time within which 
to avail themselves of estates which ordinarily would 
have escheated to the government. 
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That wise policy which then induced immigration and 
consequent material aid and comfort, was, subsequent to 
the achievement of her independence, continued, and still 
continues, for the purpose of the settlement and develop- 
ment of her vast domain. 

In pursuance of this policy, and to meet in a proper 
spirit the modern, liberal international legislation upon 
the subject of alienage, the act of 1854 was passed, not, 
it is believed, in a spirit of retaliation, and to withdraw 
from citizens of those countries which may not have 
passed such reciprocal laws as contemplated by that act, 
the benefits of our previous legislation, but simply to 
make our legislation conform in the particular’ case with 
that of those countries which may also have legislated 
upon the subject. The act of 1854 did not in terms limit 
the rights of aliens generally, which previously had been 
granted by section 9, act of 1848, by restricting them to such 
rights, and those only, as were or might be granted to cit- 
izens of the United States by their government. 

On the contrary, it was an affirmative and enlarging 
statute, and intended to give to aliens such rights and 
privileges, in addition to those granted by section 9, act of 
1848, as had been or should be given by their government 
to citizens of the United States. 

When, therefore, the government of the United King- 
dom of Great Britain and Ireland passed the act of 1870, 
referred to in the agreement of counsel, then, so far as it 
extended benefits to citizens of the United States, it was, 
by virtue of the provisions of our statute of 1854, imme- 
diately engrafted upon it, and became the law defining 
the rights of alien citizens of Great Britain and Ireland to 
real estate in Texas; and section 9, act of 1848, was, as 
to such aliens, so far modified as to change their previous 
defeasible estate thereby given into an indefeasible estate. 
As highly persuasive that this is the proper construction 
of these two statutes, the five distinguished lawyers who 
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composed the commission which prepared our present 
Revised Statutes, on page 14 of their report to the legisla- 
ture which received and adopted their work, say that 
no change had been made in the law relating to aliens. 

The act on this subject thus reported by the commis- 
sion to the legislature, as declaratory of the then existing 
law, and the adoption of which, in connection with the re- 
port, may be considered in the light of a similar legislative 
construction, or at least as an expression of the policy of 
Texas upon this subject, reads: 

‘‘In making title to land by descent, it shall be no bar 
to a party that any ancestor through whom he derives 
his descent from the intestate is, or hath been, an alien; 
and every alien to whom any land may be devised or may 
descend, shall have nine years to become a citizen of the 
state and take possession of such land, or shall have nine 
years to sell the same, before it shall be declared forfeited 
or shall escheat to the government; provided, that the 
treaties of the United States with the nation to which such 
alien may belong do not otherwise direct; and provided 
further, that aliens may take and hold any property, 
real or personal, in this state, by devise or descent from 
any alien or citizen, in the same manner in which citizens 
of the United States may take and hold real or personal 
estate by devise or descent within the country of such 
alien.” Revised Statutes, art. 1658. Additional articles 
reported by commissions on this subject and adopted by 
the legislature. Revised Statutes, arts. 9, 10. 

We are of opinion, therefore, that the statute of 1854, 
neither by its express terms nor by a proper construction 
of its provisions and intention, did so repeal section 9, act 
of 1848, as to prevent, if they are otherwise entitled, the 
alien heirs of Edward Hanrick from deriving title by de- 
scent under it to real estate in Texas. 

Il. The second point of law submitted for our de. 
cision is: 
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“Tf a title did so descend and vest in such alien heirs, 
can they, being still aliens, and subjects of Great Britain, 
maintain a suit for the recovery of their interests after 
nine years have elapsed since descent was cast in 1865?” 

Notwithstanding the tendency of the earlier decisions 
of this court to the contrary, under its more recent de- 
cisions, and those of the supreme court of the United 
States, the effect of the provision of the constitution of 
the republic and the statutes of 1840 and 1848 upon the 
subject of alienage, before quoted, was to vest a defeas- 
ible title to real estate in Texas, into the alien children 
and heirs of a citizen of the United States who may have 
died intestate, leaving such property; which title Was 
valid, both against individuals and also the state, not 
only for the period of nine years, but for such further 
time, until the state by some proper proceedings in the 
nature of office found, had declared a forfeiture. Sab- 
riego v. White, 30 Tex., 576; Settegast v. Schrimpf, 35 
Tex., 323; Andrews v. Spear, 48 Tex., 567; Osterman v. 
Baldwin, 6 Wall., 116; Airhart v. Massieu, $ Otto, 491; 
Phillips v. Moore, 10 Otto, 208. 

No proceeding has been taken in this case to declare the 
land forfeited. From the date of the death of Edward 
Hanrick, in 1865, to the passage of the above act of the 
parliament of the United Kingdom of Great Britain and 
Ireland in 1870, nine years had not elapsed. 

Immediately upon the passage of this act, the defeas- 
ible title in the alien heirs of Edward Hanrick was, by 
the provisions of the act of 1854, changed into an inde- 
feasible title; the same vesting into his heirs according to 
our statute of descent and distribution in force at the time 
of descent cast. 

That such is the proper construction is evident from. the 
former decisions of this court upon a kindred question. 

In Cryer v. Andrews, 11 Tex., 170, it is decided: that 
this period of nine years, having been given by special 
VoL. LIV —8 
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law, was not restricted by the general statute of limita- 
tions; and further, that as the nine years had not elapsed 
at the date of the annexation of Texas to the United 
States, which removed the bar of alienage, that the 
former defeasible title of Mrs. Cryer, she having been a 
citizen of Arkansas, was thereby made indefeasible. 

To the same effect are the cases of Wardrup v. Jones, 
23 Tex., 489; Lee v. King, 21 Tex., 582; Osterman v. 
Baldwin, 6 Wall., 116. 

If and IV. The decision of the first and second points 
of law involved virtually disposes of the third and 
fourth. 

In regard to the fourth point, it may be added that sec- 
tion 9, act of 1848, by its express terms, contemplates that 
in a proper case descent may be derived through a living 
alien ancestor. It reads: 

‘Sec. 9. In making title to land by descent, it shall be 
no bar to a party that any ancestor through whom he 
derives his descent is, or hath been, an alien.” 

The word ancestor, though ordinarily used to desig- 
nate a deceased person, does not necessarily imply this. 
It may refer to one living. 

It is evident that the legislature either used it in the 
latter sense, or that, in view of alienage, the person 
through whom the title was derived was considered as 
civiliter mortuus. 

Under a statute of Virginia almost literally the same, 
it has been expressly decided that descent may be cast 
upon a citizen through a living alien ancestor. 1 R. C. of 
Va., ch. 9, $18, p. 357; Jacksons v. Saunders, 2 Leigh, 109. 

The judgment below sustaining the demurrer to plaint- 
iffs’ petition is reversed and cause remanded. 


REVERSED AND REMANDED. 
[Opinion delivered December 14, 1880.] 
Chief Justice Moore dissented. 
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PEPPER AND BATH V. B. K. SmirH AnD WIFE. 
(Case No. 914.) 

. HOMESTEAD — EQUITABLE TITLE.— The fact that parties establish a 
homestead on property which they hold by mere equitable title can- 
not subordinate the legal title to their equitable right; the home- 
stead right is dependent on their title, and must stand or fall with it. 

HOMESTEAD — NoTIcE.— The purchaser under trust deed of the legal 
title to property, which, at the time the trust deed was executed, 
was occupied under equitable title by a third party as a homestead, 
acquires the superior title, unless the trustee and cestui que trust 
were chargeable, when the trust deed was executed, with notice of 
the superior equitable right of the occupant, as against the holder 
of the legal title. 

3. HOMESTEAD — EsTOPPEL.— The wife, who, with her husband, joins in 
a trust deed with one in whom the legai titie is vested, conveying 
property then occupied by her under equitable right as a home- 
stead, cannot assert her equitable title as against the purchaser at 
trust sale, who had no notice of her equitable claim; by joining in 
the trust deed she admits in effect that the ownership of the prop- 
erty is in the holder of the legal title. 


APPEAL from Gregg. Tried below before the Hon. 
John C. Robertson. 

Suit by Pepper & Bath for certain town lots, which they 
purchased at trust sale’ under a deed of trust made by 
Smith and wife, M. L. Fleishel and others. The legal title 
to the lots was in Fleishel, and at the time of the execu- 
tion of the trust deed, which was made to secure the pay- 
ment of notes made by the firm of Fleishel & Co., of 
which firm there was testimony showing that Mrs. Smith 
was amember. When the trust deed was made, Smith 
and wife were living upon the lots, and appellant Bath 
was then informed by Fleishel in the presence of Smith 
that the lots belonged to Fleishel, and a similar declara- 
tion was made by Smith himself on the day the trust deed 
was made to Bath’s attorney, who, after examining the 
record and finding that it placed the title in Fleishel, ac- 
cepted the deed of trust. 
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The lots were claimed by Smith and wife as homestead, 
and there was testimony showing that they were pur- 
chased by Smith as agent for his wife, who took the deed 
in Fleishel’s name because of his own insolvency, and 
Fleishel’s notes were executed for the purchase money. 
The lots were paid for by B. K. Smith, but the testimony 
does not disclose whose money was used. 

The improvements on the lots were made by Smith 
while Mrs. Smith and Fleishel were partners. 

The cause was tried by the judge without the interven- 
tion of a jury, and judgment was rendered for the 
defendants for the lots as their homestead. 


Taylor & Morrisonand C. L. Galloway, for appellants. 
I. Smith and wife, by taking a deed in the name of 
Fleishel, that is to say, by putting on record a title incon- 
sistent with their own, are estopped from setting up title 


in themselves as against purchasers having no notice ex- 
cept of the deed on record. Wade on Notice, sec. 299; 
citing Scott v. Gallagher, 14 Serg. & R. 332. 

II. Defendants below were estopped by the declaration 
of Smith to Adler, Goldman & Co.’s agent (Bath), and 
their attorney (Taylor), made on the day of the execution of 
the trust deed, said declaration having been acted on. 
And they were estopped by reason of having joined in a 
deed of trust to Adler, Goldman or A. 8. Taylor, for their 
benefit, it being recited in said deed that the lots (herein 
sued for) Nos. 1 and 2, in block 38, were the property of 
M. L. Fleishel. See 3 Washburn, 3d ed., p. 74; 1 Greenl., 
sec. 207. 

IIt. A bona fide purchaser for a valuable consideration 
without notice of a previous sale by his vendor will be 


protected. 


IV. The possession of Smith and wife was no notice to 
Bath & Co., the legal title being on record in M. L. 
Fleishel. Philip Allston, Ex’r, v. W. H. Cundiff, Law 
Journal, vol. 3, p. 383. 
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V. A bona fide purchaser of the legal title is not affected 
by a secret trust of which he has not direct, express and 
positive notice, and possession by the tenant is not such 
notice, where the possession is by virtue of a title which. 
might be had and which should be spread upon the record. 
Mullins v. Wimberly, 50 Tex., 465-6; Scott v. Gallagher, 
148. & R. 333: Randall v. Silverthorn, 4 Barr, 173; Wood 
v. Farmere, 7 Watts, 382; Newhall v. Pierce, 5 Pick., 450. 

VI. Possession is not notice where the tenant is know- 
ingly in default in putting his title on record, and has vol- 
untarily given assistance in misleading the purchaser. 
Mullins v. Wimberly, 50 Tex., 466. 


John M. Duncan and T. J. McCord, for appellees. 

I. A trust did result to the partnership in all the lots 
bought by Smith. 

II. A-homestead may be claimed in partnership prop- 
erty. Clements v. Lacy, 51 Tex., 162; Smith v. Chenault, 
48 Tex., 458-63; Thompson on Homesteads, secs. 207, 
212, 216. 

III. An equitable title will support the homestead ex- 
emption, and if, prior to execution of deed of trust, Smith 
and wife could have enforced specific performance against 
Fleishel, their homestead claim will be valid. Mullins v. 
Wimberly, 50 Tex., 466; Smith v. Chenault, 48 Tex., 
458-63; Thompson on Homesteads, secs. 170-72. 

IV. The trust in this case does not arise by agreement. 

V. If B. K. Smith and wife really had an equitable 
title to the lots, and were residing on them at the time of 
execution of the trust deed, the deed would not estop their 
homestead claim. Const. of Texas, art. XVI, sec. 50. 

VI. A contract for the sale of lands where there is 
possession and improvements by the vendee, is not within 
the statute of frauds. Howe v. Rodgers, 32 Tex., 22; 
Brown v. Walker, 38 Tex., 109. 

VII. The possession of Smith and wife was notice to 








PEPPER V. SMITH. (Tyler Term, 





Opinion of the court. 





Bath & Co. of their title and homestead claims. Wat- 
kins v. Edwards, 23 Tex., 447; Mullins v. Wimberly, 50 
Tex., 466. A purchaser of the legal title is affected by any 
equity or trust in third persons of which he has actual or 
constructive notice; and no exception has been yet recog- 
nized in this state, to the rule that purchasers must take 
notice of the title and claim of the tenant in possession. 
See cases last cited; Mainwarring v. Templeman, 51 Tex., 
206-13. 

VIII. Even if this is the rule, Mrs. Smith cannot be 
deprived of her homestead unless it be shown that she 
voluntarily misled appellants. Eckhardt v. Schlecht, 25 
Tex., 134. 


Moore, CHIEF JustTicE.—It is unnecessary to inquire 
into the origin or character of appellees’ right to the lots 


in controversy in this case, for whether they are commu- 
nity property or separate estate of Mrs. Smith, the legal 
title to them, it cannot be denied, was at the institution of 
this suit in appellants. Unless, therefore, the evidence 
was sufficient to authorize the court to divest this legal 
title out of appellants, and vest it in appellees, or one or 
the other of them, if this had been asked, the judgment 
must be reversed. 

The fact that parties may establish a homestead on 
property which they hold by mere equitable title in no 
way tends to subordinate the legal title to their mere 
equitable right. But their homestead right is dependent 
upon their title, and must stand or fall with it. It is 
therefore immaterial that appellants were chargeable 
with notice that appellees were occupying the lots as a 
homestead at the date of the deed of trust under which 
appellants acquired their title, unless the trustee and ces- 
tuz que trust were chargeable at the date of said deed with 
notice of appellees’ superior equitable right to the lots 
against Fleishel, in whom the legal titlethen stood. But 
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such an inference is not warranted by the facts. Both 
Fleishel, the grantor in the deed, and appellee, B. K. 
Smith, on inquiry being made of them, positively averred 
that the property belonged to Fleishel, which, under the 
authority of Ranney v. Miller, 51 Tex., 263, rendered in- 
quiry of Mrs. Smith unnecessary; but if inquiry of her 
was necessary, she in effect made the same admission by 
her joinder in the deed of trust. Under these circum- 
stances, to divest appellants of their legal title, acquired 
for a valuable consideration on the faith of these decla- 
rations and admissions, in favor of the parties making 
them, would work a gross and palpable fraud. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered December 14, 1880.] 





Texas & Pactric R’y Co. v. HARRISON COUNTY ET AL. 
(Case No. 987.) 


1. ASSESSMENT FOR TAXES.—The acts of de facto deputy assessors, in 
raising the valuation of property listed for taxes, are not rendered 
invalid because they may have been legally disqualified from acting 
as deputies by reason of their holding other offices. 

2. BOARD OF EQUALIZATION — TAXATION.— When a question of valua- 
tion for taxation has been once regularly referred to the proper 
board of equalization, the valuation of that tribunal is final. 

8. BOARD OF EQUALIZATION.— A deputy assessor, who was also a county 
commissioner, sat as a member of a board of equalization to revise 
the assessment of property for taxes, to which board the question 
of valuation was referred on the protest of a tax-payer. Held — 

1. The action of the board of equalization was not void; the tax- 
payer not objecting at the time to the deputy assessor constituting 
a portion of the board, and it not being shown that there was 
not a quorum of the board without the deputy assessor. 

4. INJUNCTION — TAXATION.— A charge ina petition for injunction to 
restrain the collection of taxes, that the board of equalization 
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added to the assessment property not owned by the tax-payer, will 
be disregarded when it is at the same time shown that the amount 
of taxes first assessed against the tax-payer for the same species of 
property is not thereby increased by the board of equalization. 

5 CONSTITUTIONAL LAW —TAXATION.— The limitation imposed by the 
constitution of 1876, on the power of counties to levy taxes, applies 
only to the erection of public buildings. For the purpose of paying 
the interest and providing a sinking fund to satisfy any indebted- 
ness existing at the adoption of the constitution of 1876, counties 
are authorized to levy, assess and collect taxes to the necessary 
amount. Const., art. XI, sec. 6; art. XIII, sec. 9. 

6. TAXATION — SCHOOL DISTRICTS.— Though the tax authorized by act of 
the 15th legislature (ch. 80, pp. 89, 90) to pay indebtedness to teach- 
ers, was one on school districts separately, and not on counties, yet 
where a tax of one-sixth of one per cent. was levied on the 
entire county, and that was the amount due from each school dis- 
trict after comparing the indebtedness of the district with the 
amount of its taxable property, the tax, though irregular, was 
sustained, 


APPEAL from Harrison. Tried below before the Hon. 
A. J. Booty. 
The opinion sufficiently states the case. 


Turner, Lipscomb & Stewart, for appellant. 

I. The company having listed its property with appro- 
priate valuation, and returned the same to the assessor, 
and he having failed to make exceptions to the listing or 
valuation, it became the true and legal assessment, and 
the board of equalization had no jurisdiction to alter, 
change or amend it. General Laws 1876, p. 217, sec. 4; 
p. 270, secs. 17, 18, 19. 

II. There was not in 1878 any legally constituted board 
of equalization. The legislature failed to give effect to 
the provisions of the constitution or define the powers or 
jurisdiction of such board. Authorities cited above; 
Const., art. VIII, sec. 18. 

IiI. Whissen and Floyd were not deputies, and by law 
could not be deputy assessors. Their action was void and 
without authority, and could not support the jurisdiction 
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of the pretended board of equalization. One was a con- 
stable and the other a county commissioner at the time. 

IV. The legislature had no constitutional right t@ pro- 
vide that the action of the pretended board of equalization 
was final, thus precluding the rights of the courts to pre- 
tect the property of its citizens from unjust and extortion- 
ate exactions. 

The above is submitted as a proposition of natural 
justice, without authority. 

V. The law makes the action of the pretended board of 
equalization final only as far as it relates to the valua- 
tion of property returned, and not in other particulars. 
It was not intended by the legislature that a court of 
equity could not relieve in a case where a citizen has 
property assessed to him that he does not own, that he 
does not claim, and that does not exist. 

VI. The action of the pretended board of equalization is 
final only, under the statute, in regard to fixing the value 
of property subject to taxation. The board having as- 
sessed and valued property that does not exist, and which 
the company does not possess, own or claim, a court of 
equity can and should grant relief. 

VII. Under the constitution of 1876, there is no power 
in the counties to levy a tax to pay teachers. 

VIII. The counties in their municipal capacities never 
incurred any debts to teachers, and never did possess 
power of taxation for school purposes. Act of 1873. 

IX. The county court had no power under the consti- 
tution nor under the act of August 7, 1876, or under any 
other law, to levy a tax of one-sixth per cent. ad 
valorem on all the property of Harrison county, to pay 
teachers. 

X. If a citizen pays taxes illegally assessed against him, 
whether by compulsory process or otherwise, he may re- 
cover the money. Ambury v. Ambury, 19 Mass., 461; 
Perry v. Done, 12 Pick., 206; Atwater v. Woodbridge, 6 
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Conn., 223; Adam wv. Litchfield, 10 Conn., 127; Smith v. 
Redfield, 27 Me., 145; Tauney v. Millbury, 21 Pick., 64; 
Cogley cn Taxation, pp. 536-7, and notes with authorities 
cited. 


Thos. P. Young, for appellee. 


GouLp, AssocIATE JusticeE.—The T. & P. R’y Co. 
brought this suit, to enjoin the collection of a tax of one- 
sixth of one per cent., levied in 1878 by the commis- 
sioners’ court of Harrison county, under the act of August 
7, 1876, to ‘‘ ascertain the amount due teachers,” . . . 
to ‘‘ provide for the payment of the same,” and to recover 
back other taxes for that year alleged to have been ille- 
gally exacted, and paid under protest. The tax of one- 
sixth of one per cent. and other county taxes levied 
were objected to as: illegal, and the assessment was also 
objected to on various grounds. 

Amongst other matters, the petition stated that the 
railway company had listed its property subject to 
taxation in Harris county, including about fifty-three 
miles of railroad, besides other property, at $532,648, 
and that the valuation had been raised by parties 
claiming to be deputies of the assessor, but holding 
other offices, and not legally competent to act as such 
deputies, to $700,618; and that the board of equal- 
ization, to whom, on the protest of the company, the 
matter was referred, had also adopted the raised valuation, 
and had added to the assessment of the company five and 
one twenty-fifth miles of road which said company did 
not own or possess, calling the same side track, and valu- 
ing it at $40,920. The petition alleged this raised assess- 
ment to be excessive and without authority; complained 
also that the county had exceeded the maximum of taxa- 
tion allowed by the constitution in its levy, and for other 
reasons complained of the one-sixth of one per cent 
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tax. There was a motion to dismiss the injunction, a 
general exception to the petition, and a sworn answer. 
The court sustained the motion and exception, and dis- 
missed the petition, and the railway company appealed. 

Our conclusions are: 

1st. That the assessment was raised by de facto deputy 
assessors, and their acts, in raising the valuation of the 
property listed, were not invalid because they may have 
been legally disqualified for the position by holding other 
offices or otherwise. 

2d. The question of valuation appears to have been reg- 
ularly referred to the board of equalization, and when so 
referred, the valuation of that tribunal was final. Int. 
& G. N. R. R. Co. v. Smith County, Tyler Term, 1880. 
The company appears to have listed its interest in the 
land over which it had the right of way, and en which its 
road-bed was constructed, as so many miles of road. The 
valuation appears to have been raised by the acting deputy 
assessors and by the board of equalization in the same 
way. As that valuation was final, it is not important to 
inquire as to the mode by which it was arrived at. 

3d. It is objected that Floyd, who was acting as deputy 
assessor, was also county commissioner, and that he 
could not sit on the board of equalization to revise his 
own action. It does not appear that appellant objected at 
the time to Floyd as a member of the board, or that there 
was not a quorum of the board without Floyd. We are 
of opinion that it was not made to appear that the action 
of the board was null, or that the valuation was raised to 
$700,618 without authority. 

4th. The charge that the board added to the assessment 
five and one twenty-fifth miles of road not owned by the 
company must be taken in connection with the other 
averments of the petition. From these it appears that 
the total assessment as raised by the acting deputies was 
$700,618, and that this remained the same after the action 
of the board, and was the amount on which the taxes were 
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estimated. The alleged additional five and one twenty- 
fifth miles charged to have been valued at $40,920, does 
not appear to have increased the amount above what it 
was before. Taking these averments all into considera- 
tion, we think that notwithstanding the general charge 
just stated, the petition fails to show that the assessment 
embraced property not owned or possessed by the railway 
company. 

5th. Appellant claims that the constitution limits county 
taxation for the erection of public buildings, and for the 
payment of debts incurred prior to 1876, to one-half of 
one per cent. In our opinion, this limitation applies only 
to the erection of public buildings. For the purpose of 
paying the interest and providing a sinking fund to satisfy 
any indebtedness existing at the adoption of the consti- 
tution, counties are authorized to levy, assess and collect 
taxes to the necessary amount. Const., art. XI, sec. 6; 
art. XIII, sec. 9. 

6th. It is objected that the indebtedness to teachers was 
by the school districts, not by the county, and that the 
tax authorized by the act to be levied was on the school 
districts separately, not on the county, and that the tax 
actually levied was on the county. Acts 15th Leg., ch. 
80, pp. 89, 90. It appears, however, from the sworn 
answer, that the one-sixth of one per cent. levied on the 
county to pay indebtedness to teachers was in fact esti- 
mated as the amount necessary in each school district for 
that purpose, after comparing the indebtedness of each 
school district with the amount of its taxable property. We 
do not think the manner in which this tax was levied was 
that intended by the law; but under the averments of 
the sworn answer, we do not think that this irregularity 
entitled plaintiff to enjoin the collection of the tax. The 
right amount appears to have been levied for each dis- 
trict, and the failure to designate it by districts is no such 
injury to plaintiff as will support an injunction. 

ith. Our general conclusion is that the petition did not 
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show that the company had paid taxes illegally levied or 
assessed, and that from the petition and answer it does 
appear that the court erred in disregarding the injunction 
and dismissing the petition. The judgment is affirmed. 
‘ AFFIRMED. 
[Opinion delivered December 17, 1880. ] 





THE Houston & T. C. R. R. Co. v. THomas M. SHIRLEY. 


(Case No. 4088.) 


1. RAILWAY COMPANY — CONTRACT — CONSOLIDATION.— Pending a suit 
begun by appellee against the Waco & N. W. Railway Company, 
July 16, 1870, the Houston & Texas C. R. R. Co. entered into a 
contract with the former road to aid in its construction, For 
a debt thus contracted the Waco & N. W. R. R. Co. was sold under 
a deed of trust given to the Houston & T. C. R. R., and the latter 
road, at the sale in February, 1873, became the purchaser of the 
property and franchises of the Waco & N. W. R. R. Afterwards, 
in May, 1873, an act of the legislature was passed for the merger of 
the two roads, making the sold-out road a part of the purchasing 
road, Afterwards, in January, 1877, the Houston & T. C. R. R. was 
made a party defendant, charging that the contract between the 
roads was illegal, fraudulent and ultra vires, and seeking to make 
the purchasing road liable for the debts of the Waco & N. W. R. R. 
Held — 

1. Ordinarily, a consolidated corporation, for the purpose of 
answering for the liabilities of the old corporations, is deemed the 
same as each of its constituents, and may be sued under its new 
name for their debts as if no change had been made in the name 
or organization of the original corporation; but this rule is 
restricted to voluntary consolidations. 

2. The foundation of the liability of a consolidated corporation 
for the debts and liabilities of the constituent corporations must 
rest on agreement, either express or implied. 

3. The act of merger was not passed by the legislature, or ac- 
cepted in contemplation of an agreement between the companies, 

but because the trust sale had divested the Waco & N. W. R. R. 

Co. of all its property and franchises, and that the purchaser, be- 

ing a corporation, needed for that reason only, legislative sanction 

to authorize it to operate the road. 
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4. If the Houston & T. C. R. R. Co. exceeded its powers in ac- 
quiring the property, it was a consummated transaction and could 
be impeached, if at all, for that reason, by the state alone. 

5. The purchasing road by its contract assumed only the liabili- 
ties created by the Waco & N. W. R. R. in the construction of its 
road after its first contract was made with the Houston & T. C. 
R. R. Co. . 

6. That the act of merger did not affect the rights of either 
stockholders or creditors. 

7. That by accepting the conditions of the act of consolidation, 
the Houston & T. C. R. R. Co. did not subject itself to pay the 
liabilities of the sold-out road. 

2, EXEMPLARY DAMAGES.— See original opinion for a charge of the court 
on the subject of exemplary damages, held erroneous. At common 
law, except in actions for breach of promise of marriage, the motives 
or conduct of the party breaking the contract cannot be made a 
ground for awarding exemplary damages. Opinions of an element- 
ary writer ' on this subject referred to in the opinion on motion for 
rehearing, and disapproved. 

. CONSTITUTIONAL LAW.— The constitution of 1866 did not prevent the 
franchise of a railway company from being mortgaged and sold 
under a decree of foreclosure, or by a trustee empowered to sell. 

. DEeposiTions.— The refusal of a witness to answer a material question 
should not be permitted by the officer taking depositions. 

. DEPOSITIONS — PRACTICE.— The question whether a deposition should 
be excluded because of the failure of a witness to answer a question, 
is to a large extent left to the discretion of the court; it should not 
be excluded for any Gasual omission to answer an unimportant 
question. 

§. FacT CASES.— See conclusion of original opinion for a case where it 

was error to permit a deposition to be read, because of the failure of 
the deponent to answer questions, 
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APPEAL from McLellan. Tried below before the Hon. 
C. C. Alexander. 

On the 19th day of July, A. D. 1869, the Waco Tap 
Railroad Company, afterwards called the Waco & 
Northwestern Railroad Company, entered into a written 
contract with the appellee, Thomas M. Shirley, whereby 
Shirley undertook to construct the railway for the com- 
pany from Bremond to Waco. It was to be completed in 
two years. About April 1, 1870, the railroad company 





1 Field on Damages, p. 57. 
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notified Shirley that he would no longer be recognized as 
contractor on the road. 

On the 16th day of July, A. D. 1870, Shirley filed his 
suit against the Waco Tap Railroad Company for dam- 
ages occasioned by a breach of the contract, which he al- 
leges was made by the railroad company. 

At the fall term, A. D. 1878, of the district court of 
McLennan county, a trial was had, which resulted in the 
jury returning this verdict: ‘‘ We, the jury, find for the 
plaintiff in the sum of eight thousand five hundred and 
nine dollars and forty-one cents, being principal and in- 
terest on reserved per cent. and work actually done, and 
for actual damages in the sum of fifty-four thousand and 
one dollars and nine cents; also, for exemplary damages 
in the sum of thirty-seven thousand and five hundred 
dollars; and further, find that the mortgage be foreclosed 
against the Waco & Northwestern Railroad Company 
and the Houston & Texas Central Railroad Company.” 

Judgment was rendered in accordance with the verdict 
foreclosing the mortgage on the railroad extending from 
Bremond to Waco, road-bed, right of way, superstructure, 
rights and properties and franchises thereof, for the pay- 
ment of the sum of $8,509.41; and for the other amounts 
found by the jury, a general judgment was entered 
against the Houston & Texas Central Railway Company, 
to be enforced by execution in usual form. 

After the termination of Shirley’s connection with the 
Waco Tap Railroad Company as contractor, on the 10th day 
of June, 1871, the Houston & Central Railway Company 
entered into a contract with the Waco Tap Railroad Com- 
pany, then known as the Waco & Northwestern Kail 
road Company, whereby, for the considerations expresse 
in the contract, the Houston &. Texas Central Railway 
Company undertook to build and construct, and did baild, 
construct and complete the railroad from Bremond io 
Waco for the Waco & Northwestern Railroad Company. 
An inducement moving the Houston & Texas Central 
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Railway Company to undertake the building of the rail- 
road seems to have been the execution and delivery to it of 
a bond, payable January 1, 1873, for the sum of $600,000, 
in gold, made by the Waco & Northwestern Railroad 
Company. The payment of this bond was secured by a 
deed in trust, whereby the Waco & Northwestern Rail- 
road Company conveyed to Peter W. Gray and Benj. A. 
Botts ‘‘all and singular the several tracts and parcels of 
land which now are, or may hereafter be, or constitute 
the site of the railway, turn-outs, side-tracks, depot 
grounds and appurtenances, and all lands which now are 
or may hereafter constitute and be a part of the road, and 
the rights of way thereof from the town of Bremond, 
where it connects with the road of the Houston & Texas 
Central Railway Company, to the depot grounds in the 
city of Waco, on the east side of the Brazos river, and 
thence as authorized by the charter of the party of the 
first part (the Waco & Northwestern Railroad Com- 
pany), and also the cross ties and other superstructure 
work which has been or may hereafter be placed and 
built on the line of road aforesaid; and also all and sin- 
gular the chartered rights, privileges and franchises of 
every kind granted to the party of the first part (the Waco 
‘& Northwestern Railroad Company) by acts of the leg- 
islature of the state of Texas, which now are possessed by 
the party of the first part, or to which they may hereaf. 
ter become entitled under said acts and the laws of Texas 
relating to railroads.” 

The Houston & Texas Central Railway Company com- 
pleted the construction of the line of railroad from Bre- 
nrond to Waco during the year 1872. 

. the bond for $600,000 in gold matured January 1, 1873, 
and the Waco & Northwestern Railroad Company made 
default in its payment. 

A sale under the deed in trust was made by Gray and 
Botts, trustees. 

It was admitted in the record, ‘‘ that all said documents, 
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to wit: said contract, supplemental contract, bond and 
deed in trust, were duly and legally executed, and that the 
sale under the deed in trust, made by Gray and Botts, 
was regular and in conformity with the said deed in trust. 
That said sale was made by the said trustees, Gray and 
Botts, on the 4th day of February, A. D. 1873, and that 
at said sale the Houston & Texas Central Railway Com- 
pany became the purchaser of the property in said deed in 
trust mentioned, for the sum of four hundred thousand 
dollars, and the trustees thereupon executed a deed con- 
veying all and singular the trust property to the Houston 
& Texas Central Railway Company. 

On the 24th day of May, 1873, the Houston & Texas 
Central Railway Company ‘‘ procured the passage of an 
act of the legislature of the state of Texas, by which, so 
far as the legislature could lawfully effect it, the said W. 
& N. R. Co. was merged into the said H. & T. C. R. Co., 
and thereafter constituted a part of the same, there being 
no provision made in said act of merger for the debts of 
the said W. & N. R. Co. 

On the 22d day of April, A. D. 1876, the Houston & 
Texas Central Railway Company was made a party to 
this suit, byan amended petition filed on that day, wherein 
the plaintiff Shirley averred ‘‘ that all said acts and doings 
in and about said contracts, sale and purchase between 
said W. & N. R. Co. and said H. & T. C. R. Co. being 
illegal and fraudulent and ultra vires, therefore no title or 
right to the property of said W. & N. R. Co. passed to 
said H. & T. C. R. Co. thereby, and that said H. &. T. C. 
R. Co. acquires its rights to hold and enjoy the rights and 
benefits of the property and franchise of said W. & N. R. 
Co. through said act of merger as aforesaid only, and by 
no other right or authority. And by virtue of said act of 
merger and consolidation of said W. & N. R. Co. into said 
H. & T. CO. R. Co., the latter is bound to pay your peti- 
tioner all his claims, demands and damages, with interest 
VoL. LIV— 9 
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thereon, and his proper costs in this behalf expended as 
hereinbefore set up, the same as said W. & N. R. Co. was 
bound and liable before said merger.” 

The Houston & Texas Central R’y Co. pleaded — 

1. A general demurrer. 

. The general denial. 

. The statute of limitations. 

. The manner by which it acquired the property of the 
Waco & Northwestern Railrdad Company. 

5. That the Houston & Texas Central Railway Com- 
pany was a bona fide purchaser of all the property for 
value paid without notice, etc. 

6. Several matters of estoppel on the part of plaintiff. 

7. And adopted the allegations contained in the answer 
of its co-defendant, the Waco & Northwestern Railroad 
Company. 

A motion for a new trial overruled, and defendant gave 
notice of appeal. This appeal was prosecuted by the 
Houston & Texas Central Railway Company. 

The charge of the court on the subject of exemplary 
damages was as follows: 

‘16. A private corporation is, like an individual, punish- 
able by exemplary damages for wrongful acts done in a 
fraudulent, malicious or oppressive manner; but in order 
that it be held responsible, it must be shown that it 
authorized the act done, sanctioned it in the manner re- 
quired for the performance of official acts afterward, with 
a knowledge of the facts, or that it was done by an 
authorized agent in the performance of an act authorized 
by the corporation. 

‘17. Malicious, fraudulent or oppressive acts done by an 
agent of a corporation, done after the breach of a con- 
tract by the corporation, and not in pursuance of its in- 
structions, cannot be considered as a basis for exemplary 
damages against a corporation from the manner of break- 
ing a contract.” 
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The acts complained of, from which it was claimed that 
a right to exemplary damages resulted, consisted of what 
it was claimed was an ‘‘intentional gross breach of a 
contract.” 

Exhaustive and able arguments for rehearing were filed 
by counsel for appellee, devoted chiefly to a discussion of 
the evidence. Their length precludes insertion. 


Geo. Goldthwaite, for appellant. 


R. R. Reeves, for appellee. 

I. If the deed from Gray and Botts to the Houston & 
Texas Central Railway Company vested the title in said 
company to the property therein conveyed, the land grant 
from the state to the Waco Tap R. R. Co., and its exist- 
ence as a corporation, and its corporate powers and fran- 


chises, did not pass to the Houston & Texas Central Rail- 
way Company by said deed, but were derived from the 
act of merger; and when the Houston & Texas Central 
Railway Company accepted the merger without provid- 
ing for the liabilities of the W. & N. W. R. R. Co., it be- 
came liable thereby to the plaintiff for the damages 
claimed in his suit. Act of merger, May 24, 1873, Special 
Laws, p. 581; Atkinson v. The Marietta & Cinn. R. R. 
Company, 15 Ohio St., 21-35; Chicago R. R. Co. v. Moffitt, 
75 Ill., 528; Thompson v. Abbott, etc., 61 Mo., 176; El- 
dridge v. Smith, 34 Vt., 490, and other cases referred to 
under first assignment. 

II. By accepting the acts of merger and its benefits, 
without providing for the payment of the liabilities of 
the Waco Tap & Northwestern Railroad Company, the 
Houston & Texas Central Railway Company, as its suc- 
cessor and representative, became bound for all said 
liabilities in the same way that the Waco & Northwestern 
Railway Company was bound before the merger. Waco 
Tap R. R. Co. v. Shirley, 45 Tex., 325; Gordon v. Jones, 
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27 Tex., 620; Hays v. The H. & G. N. R. R. Cé., 46 Tex., 
280; Graham v. Roder, 5 Tex., 149; The H. & G. N. R. 
R. Co. v. Randall, Supt. Ct. Texas, Law Journal, Novem- 
ber 22, 1878, No. 18, p. 278; 50 Tex., 254. That a corpora- 
tion may be guilty of such acts as to subject itself to ex- 
emplary damages, Const., art. 15, sec. 26; Hallv. O’Mallay, 
49 Tex., 73. As toexemplary damages, Sedg. Meas. Dam., 
pp. 38, 39, 565, note; Field on Dam., p. 66; The New 
York & New Haven R. R. Co. v. Schuler, etc., 34 N. Y., 
30; Paine v. Lake Erie & Lou. R. R. Co., 31 Ind., 283; 
Columbus, etc., R. R. Co. v. Powell, 40 Ind., 37; 57 IIL, 528; 
61 Mo., 176. 

III. The verdict of the jury for the exemplary dam- 
ages was for a sum less than that claimed by appellee in 
his petition, and was warranted by law and the facts in 
evidence, showing that the defendant, the H. & T. C. R. 
R. Co., its officers and agents, by its authority, were 
guilty of such acts of malice, fraud and oppression in the 
breach of the contract with appellee, as to make it liable 
for said damages. 


E.. A. McKenney, also for appellee. 

I. The franchise did not pass to appellant by the con- 
veyance of Gray and Botts. 50 Tex., 552; 2 Redfield’s 
American Railway Cases, Summary of Editor, 690; 6 B. 
Mon., 1; Green’s Brice’s Ultra Vires, 302. 

II. The franchise was a valuable right conferred on ap- 
pellant by the state, at the expense of the W. & N. R. 
Co., and through it, its creditors. The franchise would 
have enabled the W. & N. R. Co. to acquire more prop- 
erty with which to satisfy its creditors, but the state, by 
consent of W. & N. R. Co., took away its existence, there- 
hy affecting the creditors; therefore the state substituted 
appellant, with its consent, for W. & N. R. Co. The 
liability of the appellant necessarily follows, upon its ac- 
ceptance of the merger, and the act of merger inevitably 
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includes that liability. Act of merger, Special Laws, 
1873, p. 581; Stephenson v. T. R. R. Co., 42 Tex., 162, 
Green’s Brice’s Ultra Vires, p. 545, par. III, IV.; Green’s 
Brice’s Ultra Vires, p. 538*, and p. 526 et seqg.; Indian- 
apolis, Cin. & L. R. v. Jones, 29 Ind., 465. 

Ill, The act of merger is a complete immersion, or 
burial, of the W. & N. R. Co. into the body of appellant, 
through the consent to the prior conveyance and transfer 
of franchise. Then the debts and liabilities of the W. & 
N. R. Co. must follow the body wherever it goes. Act of 
merger, Special Laws, 1873, p. 581 (as the books do not 
show such another act of legislation — except, perhaps, 
29 Indiana, 465 —itself is the only authority in point). 

IV. Every purported act of the W. & N. R. Co., of any 
kind, after merger, though in name of W. & N. R. Co., 
was, in fact, the act of appellant, through its directors. 


GouLpD, ASSOCIATE JusTICE.— This suit was originally 
instituted against the Waco & N. W. R. R. Co., to re- 
cover certain sums alleged to be due for work done under 
acontract with the Waco Tap R. R. Co. to construct its road 
from its junction with the Houston & Texas Central 
Railway to the city of Waco, and to recover damages, 
actual and exemplary, for an alleged breach of said con- 
tract. When formerly before this court on appeal by the 
Waco & N. W. R. R. Co., it was decided that under his 
contract Shirley had no equitable mortgage on the road- 
bed, etc., for any damages he might be entitled to for 
breach of contract, but that he had such equitable mort- 
gaz for sums due him under the contract and not paid. 
45 Tex., 355. It was also decided that in estimating the 
damages sustained by plaintiff by the breach of the con 
tract his future profits under the contract thereby lost 
were to be taken into consideration. 

After the case was remanded to the district court, the 
Houston & Texas Central Railway Company was made a 
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party defendant, it being claimed that the Waco & N. W. 
R. W. Co. had been consolidated therewith and merged 
therein by an act of the legislature, May 24, 1873; that by 
reason thereof the Central enjoyed the property and fran- 
chise of the Waco road, and was bound to pay petitioner’s 
demands, including damages and interest. There were 
other grounds on which it was sought to charge the H. & 
T. Central R. W. Co., but it is not material to state them. 

The result of the trial this time was a verdict in the 
plaintiff's favor for $8,509.41 due under the contract — 
for $54,001.09 actual damages, and $37,500 exemplary 
damages—and judgment was accordingly rendered fore- 
closing the equitable mortgage claimed for the sum just 
named, and awarding execution against the Houston & 
Texas Central for the amount of damages, actual and 
exemplary. 

To the extent of the $8,509.41, proved to be due and se- 
cured by mortgage, the judgment is not complained of, 
but all further liability on its part is denied by the 
appellant. 

The act of May 24, 1873, is as follows: 

‘‘An act to provide for the merger of the Waco & 
Northwestern Railway Company, with its properties, 
rights, privileges and franchises, in the Houston & Texas 
Central Railway Company.” 

Sec. 1. Be it enacted, etc.: That the said Waco & 
Northwestern Railroad Company is hereby merged in the 
Houston & Texas Central Railway Company, and the 
said Waco & Northwestern Railroad is hereby made, to 
all intents and for every purpose in law, a part of the 
Houston & Texas Central Railway. And the Houston 
& Texas Central Railway Company is hereby authorized 
and empowered to operate, manage and control the said 
Waco & Northwestern Railroad in the same manner as 
every other part of the said Houston & Texas Central 
Railway; and shall have the right to continue the con- 
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struction of said railroad from the city of Waco ina north- 
westerly direction, in accordance with the terms of the 
charter of the said Waco & Northwestern Railroad Com- 
pany; and the said Houston & Texas Central Railway 
Company shall possess and enjoy all the properties, rights. 
franchises and privileges belonging and heretofore granted 
to the said Waco & Northwestern Railroad Company. 
Sec. 2. This act of consolidation is passed, and shall 
become operative, on condition that said consolidated road 
shall not, in either of its branches, be sold, leased or rented 
to, or consolidated with, any other parallel, competing or 
converging railroad; and that said company shall not pur- 
chase, own or control any such parallel, competing or con- 
verging road; and upon the still further condition that the 
portion of said Northwestern Railroad not yet built, if 
built at all by said company, shall be constructed and put 
in operation within the time required by the charter of 
said road; and should the general line of the portion of 
said road not yet built, pass within five miles of any es- 
tablished county seat, then said road shall run to said 
county seat, and said company shall establish and keep a 
depot for freight and passengers within one-half mile of 
the business portion of said town, on condition that the 
right of way through said town, and sufficient ground, 
not less than fifteen acres, for switches, turn-outs, and 
such building as may be necessary and proper, shall be 
furnished to said company free of charge; provided, that 
said company shall not be compelled to construct. said 
road within one-half mile of any county seat where, from 
natural obstacles, it is impracticable to do so; but in such 
case said road shall run, and a depot be established, 
near said town as such natural obstacles will admit; anil 
should the line of said road be definitely located through 
any county before the permanent location of the county 
seat thereof, then it shall not be necessary for said road 
to be so varied from its line as to run within one-half 
mile of said town. 
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Sec. 3. This act shall take effect and become operative 
upon the acceptance by said company of the conditions 
herein stated. 

Approved May 24, 1873. 

On the sulsject of the rights and liabilities of the appel- 
lant, the court instructed the jury as follows: 

**20. That the papers and documents in evidence show 
a valid title in the Central Railway Company to the exist- 
ing property therein conveyed, so far as the plaintiff is 
concerned, and which the plaintiff has no right in this 
action to question on account of want of authority to con- 
vey and receive, and there is no evidence of allegations of 
fraud in the conveyances, and it is not deemed necessary or 
proper to submit the issue of estoppel raised by the plead- 
ings, in view of the law and the evidence. 

**21. But you are charged, that the act of the legisla- 
ture in evidence before you, merging the Waco & North- 
western Railroad Company in the Houston & Texas Cen- 
tral Railway Company, and the acceptance of said act 
and its benefits by said last named corporation (which is 
not controverted), the Houston & Texas Central Railway 
Company became liable for all obligations of the Waco 
Tap, and its nominal successor, the Waco & Northwest 
ern Railroad Company, whether in debt or damages; and 
in forming your verdict, if for plaintiff, you will find your 
verdict in terms against the defendants, the Waco & 
Northwestern Railroad Company and the Houston & 
Texas Central Railway Company.” 

The papers and documents referred to show that in 
October, 1871, pending this suit, the Houston & Texas 
Yentral entered into an original and supplementary agree 
ment with the Waco & Northwestern Railroad Com 
pany, to aid inthe construction and completion of its 
road, under ‘hich the Waco road became largely indebted 
to the Central, said indebtedness being secured by a deed 
of trust, including its road-bed, right of way, depot grounds 
and appurtenances, etc., and all its “chartered rights, 
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privileges and franchises of every kind, granted to the 
party of the first part by acts of the legislature of the 
state of Texas, which are now possessed by the party of 
the first part, or to which they may hereafter become 
entitled under said acts and the laws of Texas relating 
to railroads.” A sale was had under the deed of trust, 
on February 4, 1873, at which sale the Central became 
the purchaser, and received from the trustees a convey- 
ance of the property and franchises specified in the deed 
of trust. It was after this sale and purchase that the spe- 
cial act of the legislature of May 24, 1873, was passed. 
Ordinarily the consolidation of two railroad corpora- 
tions is accomplished by agreement under legislative au- 
thority; the terms of consolidation providing for the 
rights of both creditors and stockholders of the original 
corporations. Says a recent text writer: ‘‘ The consoli- 
dated corporation, for the purpose of answering for the 
liabilities of the old corporations, is deemed the same as 
each of its constituents, and may be sued under its new 
name for their debts as if no change had been made in 
the name or organization of the original corporation.” 
Jones R. R. Securities, sec. 415. Evidently a voluntary 
consolidation is intended. An examination of the author- 
ities cited by the author, as well as those cited by appellee 
in support of the’charge of the court, will show that they 
are all cases of consolidation by agreement under legisla- 
tive sanction. Evidently such a consolidation cannot be 
accomplished in disregard of the rights of creditors or 
stockholders, and accordingly either in the statute author- 
izing or in the agreement consummating such consolida- 
tion, stipulations are inserted for the protection of those 
rights. And even if neither statute nor agreement make 
mention of creditors, the consolidated corporation is held 
to have assumed the liabilities of its constituents. Pierce 
on Am. R. R. Law, p. 503, citing 1 Am. Rail. Cas., 96, notes. 
But clearly the purchaser of property at a sale under 
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an execution or deed of trust assumes no personal liabil- 
ity for the debts of the former owner; and if by such a 
purchase the chartered rights and corporate existence and 
privileges of a corporation pass under the control of the 
purchaser, it still does not follow that its liabilities also 
attach to him. Vilas v. Milwaukee, etc., R. W. Co., 17 
Wis., 513; Smith v. Chicago & N. W. Railway Co., 18 
Wis., 22; Morgan Co. et al. v. Thomas e¢ al., 76 [Ill., 147. 

The laws of this state allow a railroad corporation to 
incumber by deed of trust for the payment of its debts 
and legal liabilities, its ‘‘road-bed, track, franchise and 
chartered rights and privileges,” to be deemed an entire 
thing and to be sold as such; and “‘ the purchaser or pur- 
chasers at such sale and their associates shall be deemed 
and taken to be the true owners of said charter, and cor- 
porators under the same, and vested with all the powers, 
rights, privileges and benefits thereof, in the same measure 
and to the same extent as if they were the original cor- 
poration of said company; and shall have power to con- 
struct, complete, equip and work the road upon the same 
terms and under the same conditions and restrictions as 
are imposed by their charter and the general laws of the 
state.” Pasch. Dig., art. 4912; R. C., art. 4260. 

It is provided that such sale shall not pass to the pur- 
chaser any right to recover of ‘‘ former stockholders any 
sums which may remain due upon their subscriptions of 
stock, but said stockholders shall continue liable to pay 
the same in discharge and liquidation of the debts 
due by the sold-out company.” The directors of the,sold- 
out company at the time of sale are made ‘‘ trustees of 
the creditors and stockholders of the sold-out company, 
and shall have full powers to settle the affairs of the sold- 
out company, collect and pay the outstanding debts, and 
divide among the stockhoiders the money and other prop- 
erty that shall remain after the payment of the debts and 
necessary expenses; and the persons so constituted trustees 
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shall have authority to sue by the name of the trustees 
of such sold-out company, and may be sued as such, 
and shall be jointly and severally responsible to the 
creditors and stockholders of such company, to the extent 
of its property and effects that shall come to their hands. 
And no suit pending for or against any railroad company 
at the time that the sale may be made of its road-bed, 
track, franchise and chartered privileges, shall abate, but 
the same shall be continued in the name of the trustees 
of the sold-out company.” Pasch. Dig., arts. 4915, 4916; 
R. C., 4262-5. 

The plain intent of the statute is to transfer the road- 
bed, track, franchise and chartered rights entire to the 
purchaser and associates, upon their adopting the form 
of organization prescribed in the charter and complying 
with its other requirements; and to remit creditors unse- 
cured by lien to their remedy against such assets as pass 
to the trustees of the sold-out company. 

Under this statute it is believed that a‘ynumber of rail- 
roads in this state have been sold out and purchased by 
individuals, who have proceeded to organize and manage 
the corporation under the original charter. Galveston R. R. 
v. Cowdrey, 11 Wall., 459-474. Not only the road-bed and 
other mortgaged property, but the franchise to operate 
a road and the very corporate existence of the sold-out 
railroad passes to the new organization by virtue of the 
statute. Ordinarily such purchaser and associates need no 
further legislation. But in this case the secured creditor, 
itself a railroad corporation, became the purchaser. The 
statute does not in terms provide for a purchase by 
another railroad or corporation. The powers of corpora- 
tions are strictly limited to those granted in their charters 
or by law. If the charter of the Houston & Texas Cen- 
tral was not comprehensive enough to authorize it to 
operate a railroad from Bremond to Waco, it might well 
hesitate to attempt to organize under the charter of the 
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sold-out railroad, as an individual purchaser might have 
done. In cases of parallel or competing roads, any species 
of consolidation is forbidden by the present constitution 
(art. X, secs. 5, 6); and the consolidation of different rail- 
roads, though not competing, does not appear to have 
been contemplated by the statute. Hence, before under- 
taking to operate the Waco & N. W. R. R., it was but a 
prudent precaution in the Central to apply for and obtain 
‘legislative sanction. Holding the property purchased free 
from the claims of creditors and stockholders of the Waco 
& N. W. R. R. Co., we would reasonably expect that it 
would seek to obtain the passage of. an act imposing no 
such burden: Such seems to be the purport of the act 
passed, for, whilst the Waco & N. W. R. R. Co. is merged 
in the Central and made a part of it, and the Central is 
empowered to construct and operate said road as its own, 
and to possess all the properties, rights, franchises and 
privileges ‘‘ belonging and heretofore granted” to the 
Waco & N. W. R. R. Co., we find no stipulations what- 
ever recognizing or protecting any rights in stockholders 
or creditors. Certain conditions are imposed, on the 
acceptance of which by the company, the act takes effect; 
but these conditions do not relate to either stockholders 
or creditors. No assent of the Waco & N. W. R. R. Co. 
is provided for. The act is neither valid nor intelligible 
unless read in the light of the occurrences which preceded 
and called for its passage. How could the legislature 
merge the Waco & N. W. R. R. Co. into the Central, re- 
gardless of the consent of the former and of the rights 
of stockholders? Clearly, the legislature assumed that 
the purchase under the deed of trust had consummated 
all that the act undertook to do, provided only that the 
purchase by a corporation received legislative sanction. 

If there were effects or rights of the Waco & N. W. 
R. R. Co. not included in the deed of trust and not trans. 
ferred to the Central before the act was passed, our opin- 
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ion is that the act was inoperative to effect such transfer, 
without the assent of the first-named corporation. But 
in regard to all the property and rights so included, the 
Central being already the equitable owner, was by the 
act vested with full ownership, and was empowered to 
operate the road under its own name and charter. In ac- 
cepting the conditions of the act, our opinion is that the 
Houston & Texas Central R. R. Co. did not assume the 
liabilities of the Waco & N. W. R. R. Co., either to its 
stockholders or creditors. 

On the subject of exemplary damages the court charged 
as follows: 

“15. A mere breach of the contract on the part of the 
company will not authorize a verdict for exemplary or 
punitory damages; but if there was a breach of the con- 
tract by the corporation, and there was an act done by 
it, and such breach was done and made with a fraudulent 
intention to deprive Shirley of his legal rights, or with 
a inalicious intent to oppress him, you may find a verdict 
for plaintiff for exemplary damages in any sum in your 
discretion, not exceeding the amount claimed by plaintiff 
as exemplary damages. If there was such a breach of 
the contract as entitles the plaintiff to the recovery of ex- 
emplary damages, under this charge his right to a verdict 
for the same is not impaired, although he may have suf 
fered no actual damage such as mentioned in charges 
number ten and eleven.” 

The court rightly treated the action as one for breach 
of contract. No damages were claimed or recovered for 
a tortious conversion of plaintiff's property. The recov- 
ery sought and obtained was of sums due under the con- 
tract, of actual damages for the breach of contract, and 
of exemplary damages for such breach, on the ground 
that it was committed with a fraudulent and malicious 
intent to oppress. 

Appellant claims that exemplary damages for a breach 
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of contract is without precedent. Certainly the cases 
from this court cited by appellee constitute no such prece- 
dent. In Graham v. Roder, the gist of the action was 
deceit and fraud in professing to sell that which had no 
existence. 5 Tex., 147. Gordon v. Jones was an action 
for the tortious conversion of property. 27 Tex., 620. 
None of the other cases cited from this state were for 
breach of contract. At common law, where the action is 
on the contract, the motives or conduct of the party 
breaking the contract cannot be considered in damages, 
except in actions for breach of promise of marriage. 
Mayne on Law of Damages, p. 10; Wood’s Mayne on 
Damages, sec. 45; Sedgwick. on Damages, 6th ed., 246 
(208); Field on Damages, sec. 53. Mr. Sedgwick seems 
to think that this rule grows out of the forms of action at 
common law, and that the rule might: be otherwise when 
there were no such forms. The reason of the rule that 
confines the recovery in suits on contract to actual dam- 
ages is believed to still prevail, although we have no forms 
of action. If, in ordinary litigation on contracts, issues 
2s to motives and exemplary damages be allowed, the re- 
sult would be greatly to increase the intricacy and uncer- 
tainty of such litigation. 

The exclusion of such issues in suits on contract may 
be justified on the policy of limiting the uncertainties 
and asperities attending litigation of such issues, to that 
class of cases in which the nature of the wrong com- 
plained of renders those issues and evils to some extent 
unavoidable. It is to be remarked that our statute, where 
a suit is founded ona certain demand, does not permit 
the defendant to set off unliquidated or uncertain dam- 
ages. Pasch. Dig., art. 3447. Atall events, the allowance 
of exemplary damages in suits on contract is not sup- 
ported by authority, and the innovation is one which we 
are not prepared to make. 

On the trial appellant objected orally to the depositions 
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of Brown and Boyce, filed on the day the trial com- 
menced, that they had each failed to answer certain 
cross interrogatories. propounded to them, or had an- 
swered them evasively. The court in signing the bill of ex- 
ceptions explains that the defendants were informed that 
the court would entertain objections to particular interroga- 
tories, the crosses to which had not been properly answered. 
The authorities are that the omission to answer, me ov 
refusal to answer, is fatal to the entire deposition. Ket- 
land v. Bissett, 1 Wash. C. C., 144; Winthrop v. Ins. 
Co., 2 Wash. C. C., 7; Kimball & Rowe v. Davis et al., 19 
Wend., 437; Smith v. Griffith, 3 Hill, 334. 

Our opinion is that the objection, if well founded, was 
fatal to the entire deposition, and we are unable to see 
that there was such an amount of other testimony to the 
same effect as to show that the erroneous admission was 
an immaterial error. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion delivered January 16, 1880. ] 
ON MOTION FOR REHEARING. 


GouLp, ASSOCIATE JUSTICE.— In disposing of the motion 
for rehearing, it is proposed to do little more than to state 
our conclusions, on what we regard as the material points 
or questions raised in its support. The want of time for- 
bids an attempt to discuss all of the legal positions as- 
sumed by counsel for appellee, each in elaborate briefs and 
printed arguments, characterized by great zeal, industry 
and ability. 

The point is made that those sections of the statute 
referred to in the opinion as authorizing a railroad com- 

* pany to mortgage its franchise, were repealed by the con- 
stitution of 1866. Art. 7, sec. 6; Pasch. Dig., p. 943. In 
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the original printed argument of counsel for appellant, 
filed December 5, 1879, this statute was relied on and cited 
at length, and it is not remembered that counsel for appel- 
lee in their oral arguments asserted its repeal. After the 
control of the state government was assumed by the 
military, under the reconstruction laws of the United 
States, and from that time down to its incorporation into 
the Revised Code, there is certainly some reason to believe 
that this statute was generally regarded, and often acted 
on, as in force, and to claim that it has repeatedly been 
treated as in force by the legislature and by this court. 
Rev. Code, art. 4259 et seqg.; 2 Pasch. Dig., arts. 7387-9; 
Scogin v. Perry, 32 Tex., 21; Good v. Sherman, 37 Tex., 
660; Witherspoon v. Tex. & Pac. R. R. Co., 48 Tex., 309; 
Tyler Tap R. R. Co. v. Driscol, 52 Tex., 17; R. R. Co. v. Hen- 
ning, 25 Tex., 466. But whether the statute was repealed 
and so remained, or whether, on the other hand, it should be 
treated as having been in force after the fall of 1867, isnot 
material to be decided in this case; for in either event, we 
are of opinion that the power to mortgage the franchise was 
otherwise sufficiently recognized by the state. In the 
same sentence of the constitution of 1866 which repeals 
the act of December, 1857, and immediately following the 
repealing clause, we find the following: ‘‘ And the fran- 
chise corporate privileges of any incorporate company 
shall not be sold under judgments, except for. the fore- 
closure of mortgages or liens created in the manner pre- 
scribed by law.” Ina previous part of the same section 
the state was secured ‘‘by a first lien or mortgage upon 
the road, rolling stock, depots and franchises of the cor- 
poration whose bonds may be guaranteed.” We think 
that these clauses show that it was the intention of the 
constitution of 1866 to permit the franchise of a railroad 
company to be mortgaged, and to be sold under a decree 
of foreclosure, or by a trustee empowered to sell. 

The original opinion proceeds on the idea that the foun- 
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dation of the liability of a consolidated corporation for the 
debts and liabilities of the constituent corporations, must 
rest on agreement, either express or implied. Proceeding 
on this basis, the court held, in substance, that the act of 
merger was not passed or accepted in contemplation of 
any agreement between the two companies, made or to 
be made, but in contemplation of the fact that the trust 
sale had divested the Waco & N. R. R. of its road-bed, 
mortgaged property and franchise, and that the purchaser, 
being a corporation, needed for that reason, and for that 
reason only, legislative sanction to authorize it to operate 
the road. The writer of the opinion may not have been 
happy in expressing the nature of the rights acquired, or 
supposed by the legislature and the railroad companies to 
have been acquired, by the Central through its purchase; 
but it is believed that, fairly construed, the substance of 
the opinion is as above stated. 

It is urged that the original contracts and the trust sale 
and purchase were all ultra vires and void, and it seems 
to be argued that the legislature in passing, and the Cen- 
tral in accepting, the act, must be presumed to have 
treated all these proceedings as nullities. It is replied, 
and the position seems to us sound, and supported by the 
authorities cited by counsel, that though the Central had 
exceeded its powers in acquiring property, it was a con- 
summated transaction, subject only to be impeached for 
that reason by the state. Buta further reply is, that at 
the time the act was passed the Central appears to have 
been in undisputed possession under its contracts and pur- 
chase, and there is nothing to indicate that it was treated 
by the legislature as having acquired no rights thereby. 
In one instance, at least, the same legislature treated the 
purchase of a railway at sale and foreclosure of mortgage, 
by another railway corporation, not as a nullity, but as 
making the latter the ‘‘ owner” of the former, and reciting 
these facts in the preamble, proceeded to enact that the 
VoL. LIV — 10 
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former railroad is ‘‘ declared to be, to all intents and pur- 
poses in law, part of” the latter. See act of May 8, 1873, 
Special Laws. It is impossible to understand how the 
legislature could have passed the act, looking upon the 
purchase as conferring no rights, either because of the ultra 
vires nature of the contracts and purchase, or because the 
contracts were tainted with fraud, or were entered into 
in anticipation of the absorption of the Waco & N. R. R. 
by the Central. 

It is claimed that the Central controlled the Waco & N. 
R. R. Company, owning over nine-tenths of its stock, and 
a majority of the directors of the latter being directors of 
the Central, and that the act of merger was passed, look- 
ing upon the application of the Central as equivalent to 
the assent of the other company. We think the record 
shows that the act was not passed in contemplation of any 
agreement fixing terms of consolidation, and it is there- 
fore not important to inquire whether the Central was in 
a position to force the assent of those stockholders not in- 
terested in the Central. Counsel have made no suggestion 
how these stockholders were to be disposed of, under their 
view of the act of merger. We think the reasonable con- 
clusion is that their rights, after the sale, were regarded 
as valueless, though we certainly do not intend to say 
that the land donation of the state was or was not em- 
braced in the deed of trust, or that in fact the stockholders 
had nothing left. An insuperable objection to construing 
the act of merger as attempting to vest the property of one 
company in another, is the want of power in the legisla- 
ture to do this. If the Central be estopped from denying 
the constitutionality of the act, we still think it highly 
improbable that the legislature intended to affect property 
rights by the act. 

It is claimed that the original and supplementary con- 
tracts show an agreement on the part of the Central to 
pay off all of the existing liabilities of the Waco & N. R. 
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R. That subject received the careful consideration of the 
court on the original hearing, althought not embodied in 
the opinion, and our conclusion then was, and now is, that 
the Central, by its contract, assumed only the “ liabilities 
created by the Waco & N. R. R. in the construction of 
its road after the first contract was made with the Cen- 
tral.” It is very possible that the Central thought Shir- 
ley’s pending suit was groundless and would result in 
nothing; but still it does not appear that by its contracts, 
or by the acceptance of the act of merger, it assumed to 
¢ pay him. 

Upon the whole, looking at all the surroundings, we are 
still of opinion that the act was passed to give the assent 
of the state to the purchase made by the Central, and to 
enlarge its corporate rights so as to enable it to operate 
the Waco & N. R. R.; that the act was not designed to 
affect, and did not affect, the rights of either stockholders 
or creditors; that as to creditors, it neither took away any 
assets from their reach, nor placed new assets within their 
reach; and that by accepting the conditions of the act the 
Central did not subject itself to the liabilities of the Waco 
& N. R. R. On this branch of the case we will only add 
that no question has been before us as to the rights of a 
judgment creditor of the latter road, and that we are not 
aware of having said anything which would preclude such 
a creditor from any remedy he may be entitled to, or em- 
barrass him in seeking that remedy. 

II. On the subject of exemplary damages because of 
alleged malice in the breach of a contract, we adhere to 
the views expressed in the opinion. The charge of the 
court submitted to the jury no issue as to whether or not 
a tort had been committed, or as to the amount of actual 
damages to the ‘“‘character, reputation and standing 
among business men” of plaintiff from any alleged tor- 

tious act of defendant, established to their satisfaction, but 
allowed them to give exemplary damages, if there was a 
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breach of the contract done and made with a fraudulent 
or malicious intent. The expression in the charge about 
an act done by the corporation, is indefinite and amounts 
to nothing. The question presented to us was on this 
charge. Was it right? Or, was it wrong? We answered 
that it was wrong, and notwithstanding the authorities 
referred to by counsel, we are still of that opinion. The 
cases cited as to the enlarged measure of actual damages, 
for a fraudulent failure to comply with a contract to con- 
vey land, certainly do not authorize exemplary damages. 
Cases are also cited where exemplary damages have been > 
allowed in suits against carriers for breach of contract; 
but evidently on the facts, the action might have sounded 
in tort, for what amounted to a tort was alleged. With 
due respect for the elementary authors cited, we are un- 
willing to follow them in this matter. One of them has 
declared the allowance of exemplary damages to be a 
‘**departure from the true principles of the law of damages, 
and of public policy.” Field on Damages, p. 28, note. As 
we agree with him in this opinion, we are not prepared to 
go beyond the authorities, and to lead the way in allow- 
ing such damages for breaches of contract. 

But counsel assert the right to sue in one action for a 
breach of contract, and for damages for a tort, where both 
claims grow out of the same transaction, and are so con- 
nected that they may conveniently and appropriately be 
litigated together. Thus qualified, this proposition is be- 
lieved to be in accordance with the decisions in this state. 
But we regard the petition of plaintiff, in so far as it at- 
tempts to allege a tort and to recover damages therefor in 
addition to damages for a breach of contract, as substan- 
tially seeking a double recovery for the same wrong. The 
real purport of the petition was to claim damages for 
breach of contract, including profits lost by the breach, and 
to claim also exemplary damages because of alleged malice 
in committing the breach. 
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{II. In regard to the depositions of Brown and Boyce, we 
adhere to our opinion that they should have been excluded. 
They were giving their opinion as contractors and build- 
ers, of the cost of clearing, track laying and other work, 
and it was the right of defendant to have them answer 
interrogatories calculated to show the extent of their ex- 
perience and knowledge, and the value of their opinions 
or estimates. The refusal to answer a material ques- 
tion should not be allowed by the officer taking the depo- 
sitions, and the mere neglect to answer may prove as 
injurious to the party questioning. 

It is not believed that the authorities require the exclu- 
sion of depositions in all cases where the witness has 
failed to answer every question. Much must be left to 
the discretion of the court. The rule should not be 
allowed to be presented to obstruct or retard trials, or to 
exclude depositions because of a manifest casual failure 
to answer some unimportant question. 

The motion for rehearing is overruled. 

OVERRULED. 

[Opinion delivered December 17, 1880. ] 





F. W. & M. H. Bonner v. LUTHER WIGGINS, ADM’R, ETC. 
(Case No. 824.) 


1. JUDGMENT — Costs — PRACTICE.— The legal effect of a judgment in the 
supreme court, which provides that ‘‘ appellants recover of appellee 
all costs in this behalf expended,” is a recovery of judgment for all 
costs of appeal in both the supreme and district courts. Under 
such a judgment execution issues from the supreme court for costs 
of appeal incurred in that court, while the costs of the transcript 
and all other costs of appeal are collected under execution issuing 
from the district court. 


Motion by appellant to amend judgment formerly ren- 
dered. The character of the motion is stated in the 
opinion. 
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| Wilson & Wilson, for motion. 
Mr. Priest, contra. 


GouLp, AssociATE JusTIcE.— The judgment heretofore 

rendered in this case directed that the judgment be re- 
versed and the cause remanded; also that ‘‘ appellants 
secure of appellee all costs in this behalf expended.” Ap- 
pellants now move that the judgment entry be amended, 
| so as to direct ‘‘ that appellants recover of appellee all costs 
in and about this appeal expended, both in this court and 
in the court below.” 
H The substance and legal effect of the judgment as ren- 
dered is believed to be the same as it would be if 
amended as asked. The form is believed to have long 
been in use, and no sufficient reas »n is seen why it should 
be changed. Under that form, the practice has been for 
the clerk of this court to issue execution only for the cost 
of appeal incurred in this court. The costs of the tran- 
script and all other costs of appeal incurred in the district 
court are collected by execution from that court. 

The motion is overruled. 





MOTION OVERRULED. 
Associate Justice BONNER did not sit in this case. 
[Opinion delivered December 21, 1880. ] 





EvBert M. BELL v. F. C. VANZANDT, EX’R, ET AL. 
fi (Case No. 990.) 


1. CITATION — DEFAULT.— See statement of case for citation to bring in 
new parties defendant, which, though not in all respects strictly reg- 
ular, showed with sufficient certainty who were the defendants to 
the action, to authorize a judgment in default of answer. 

2. JUDGMENT.— A judgment rendered in favor of parties, not mentioned 

as parties in the pleadings, is error. 
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Error from Harrison. Tried below before the Hon. A. 
J. Booty. 

This suit was originally filed in the district court of 
Harrison county, Texas, on the 7th day of April, 1852, 
by Frances C. Vanzandt, executrix of the estate of Isaac 
Vanzandt, deceased, and against Samuel L. Young, to re- 
cover land upon which defendant then resided. 

There were various pleadings afterwards filed on each 
side. 

By a supplemental petition filed August 22, 1871, new 
parties defendant were made, to wit: Elbert M. Bell, 
Elijah M. Bell and Hardy Strickland. The defendant 
Elbert M. Bell made no answer, and judgment was ren 
dered against him by default, on the 3d day of November. 
1879. Of this judgment the defendant Elbert M. Bell 
complained. A motion for a new trial was made, which 
was overruled by the court, and Bell appealed. 

The citation issued on the supplemental petition directed 
to the sheriff, etc., of Harrison county, commanded him 
to summon Elbert M. Bell, Elijah M. Bell and Hardy 
Strickland to appear, etc., ‘‘there to answer a petition 
filed in said court, wherein Frances D. Vanzandt, execu- 
trix, is plaintiff, and Samuel L.-Young is defendant, as 
per copy of said petition will more fully appear. © Herein 
fail not,” etc., etc. Service was had on the two Bells and 
on Strickland. 


Geo. F. Hill, for plaintiff inerror. 1. The citation does 
not contain the names of all the parties to the suit. 
Burleson v. Henderson, 4 Tex., 49; Haley v. Greenwood. 
28 Tex., 680; Frosh v. Schlumpf, 2 Tex., 422; Rogers 


eo r 


uv. Green, 33 Tex., 661; Portwood v. Wilburn, 33 Tex., 715. 
W. S. Herendon, for defendant in error. 


Moore, Cuter Justice.—The citation served upon 
the plaintiff in error authorized the judgment by de 
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fault entered against him. The citation in this case is 
unlike those in the cases to which we are referred by 
counsel. While it may not be in all respects strictly reg- 
ular and formal, yet it plainly shows who are the de- 
fendants. 

But the judgment does not follow the petition. In the 
original and amended petitions, F. C. Vanzandt, as exec- 
utrix of the estate of Isaac Vanzandt, is the sole and only 
plaintiff, yet the judgment is in favor of her and K. M. 
Vanzandt and others named in the judgment as heirs of 
Isaac Vanzandt. And for this error the judgment is re- 
versed and the cause remanded. 


REVERSED AND REMANDED. 


(Opinion delivered December 14, 1880. ] 





Bruun & WILLIAMS Vv. NATIONAL BANK OF JEFFERSON. 
(Case No. 951.) 

1. JURISDICTION.— The record in a suit in debt on a promissory note dis- 
closed the beginning of the action in the county court, and its ter- 
mination by a judgment in the district court, but revealed no cause 
for the transfer of jurisdiction. The debt claimed to be due was on 
a promissory note for $328.95, less credits indorsed: Held, that if 
the suit was properly cognizable in the district court, it was only in 
the exercise of some special jurisdiction, in favor of which no pre- 
sumption must be indulged. 


APPEAL from Marion. Tried below before the Hon. B. 
T. Estes. 


F. M. Henry, for appellants, argued questions of pay- 
ment, gross negligence and usury, not necessary to notice 
in view of the opinion. 


[No briefs for appellee have reached the reporter. ] 
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BonnER, ASSOCIATE JUSTICE.— This is a simple suit in 
debt, on a promissory note for $328.95, less credits in- 
dorsed, brought October 5, 1877, by the National Bank of 
Jefferson against Bruhn & Williams, in the county court 
of Marion county. 

Judgment from which this appeal was taken was ren- 
dered in favor of the bank by the district court of Marion 
county, January 3, 1880. 

The record fails to disclose how, or for what reason, the 
case came into the district court. 

As a general rule, the district court cannot entertain 
jurisdiction over an amount less than $500. 

In those cases which are transferred from the county to 
the district court, the latter exercises a special jurisdiction 
only, and the same presumptions will not be indulged as 
when in the exercise of its general jurisdiction. 


REVERSED AND REMANDED. 


[Opinion delivered December 21, 1880. ] 





MintAm County v. J. M. BATEMAN ET AL. 
(Case No. 853.) 


1, VESTED RIGHT — LOCATION AND SURVEY.— A valid location on vacant 
land, and a survey thereunder, constitutes a vested right, and the 
legislature does not retain the absolute disposition of the land until 
the patent issues. 

2. CouNTIES.— Counties are bodies corporate and politic, and have ca- 
pacity to take and hold title in fee to real and personal property; 
as such they could acquire title to their school lands donated by 
the state. 

8. CONSTITUTIONAL LAW — COUNTY SCHOOL LANDS.— The grants, first of 
three leagues, and afterwards of four leagues of land to each 
county for school purposes, made by the act of January 26, 183), 
and the act of January 16, 1850, were recognized and confirmed by 

sec, 4, art. X of the constitution of 1845. 
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4, CONSTITUTIONAL LAW — SCHOOL LANDS.— Though, under the consti- 
tution of 1869, the legislature had the right to control county school 
lands and to provide for their sale, the proceeds to be added to the 
public school fund of the state, without any reservation such as 
was contained in the constitution of 1866, that each county should 
receive the full benefit of the interest arising from the proceeds of 
sales of its lands, yet the constitution of 1869 did not divest the 
title of the counties to their school lands. 

5. SamMeE.— Construing section 6, art. VII of the constitution of 1876, 
in connection with the constitutions which preceded it, it is clear 
that it has always been the intention of the state to vest the right of 
property in the county school lands in the several counties respect- 
ively. 

6. CONSTITUTIONAL LAW.— The legislature, as the representative of the 
state sovereignty, can exercise absolute power, when not restrained 
by constitutional prohibition, over the political rights of counties; 
and those rights are not within the constitutional prohibition 
against retroactive laws, and those which impair vested rights. 
The property rights of a county, however, are protected by the 
same constitutional guarantees which protect the property of the 
citizen. 


~~ 


. VESTED RIGHT.— The fact that a county obtains property by dona- 
tion from the state does not impair its right to have it protected as 
a vested right. 

8. Same.—If the property was donated by the state for a specified 
object, the state may exercise such supervisory control as may 
be necessary to enforce a performance of the trust, but it cannot 
by legislation divert its use to other and different parties and pur- 
poses than those contemplated when it was originally granted. 

9. CONSTITUTIONAL LAW — COUNTY SCHOOL LAND.—The state has no 
power to take from a county, school land which it had acquired 
legally, and arbitrarily give it, as was attempted by the act of July 
21, 1870, to private parties. 

10, CONSTITUTIONAL LAW.—The act of July 21, 1870, under which the 
legislature attempted, for the relief of settlers on Milam county 
school lands, to authorize the issuance of patents in violation of 
the law, as already decided by the supreme court, was judicial and 
not legislative, and was unconstitutional. 

11. CONSTITUTIONAL LAW — LEGISLATIVE POWER.— The legislative action 
cannot be made to retroact upon past controversies, and to reverse 
decisions which the courts in the exercise of their jurisdiction 
have made; this would not only be the exercise of judicial power, 
but would be its exercise in its most objectionable form. Such a 
doctrine would make the legislature a court of review, to which 

parties might appeal when dissatisfied with the rulings of a court. 
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12. FORFEITURE — RETURN OF FIELD NOTES.—The failure of Milam 
county to have the field notes of the surveys of its school lands re- 
corded in the office of the county clerk, and returned to the general 
land office by the 31st day of August, 1853, did not defeat its title 
to the county school lands. 

13. CASES APPROVED.— Fannin County v. Riddle, 51 Tex., 360, and Hen- 
derson v. Shook, 51 Tex., 370, approved. 

14. QUIT-CLAIM DEED.— A party claiming land under a quit-claim deed 
cannot defend as a bona fide purchaser. 


APPEAL from Hood. Tried below before the Hon. T. 
L. Nugent. 

Suit by Milam county, in trespass to try title, against 
J. M. Bateman and twenty-five others, for rents and 
profits for one league of land situated in Hood county 
Texas, claiming the same as a part of the land granted 
to her for school purposes, under two acts of the 
congress of the republic of Texas, the first approved 
January 26, A. D. 1839, the second approved February 5, 
A. D. 1840; located and surveyed on the 23d day of De- 
cember, A. D. 1849, and the field notes recorded in Milam 
county June 9, A. D. 1858, duly certified by the clerk 
of the county court of Milam county, Texas, and filed in 
the general land office June 16, A. D. 1858, and patented 
to Milam county October 10, A. D. 1860. 

Plaintiff claimed that the title set up by certain of the 
defendants was, by the judgment of the supreme court, 
rendered May, A. D. 1870, determined in favor of Milam 
county, and claimed that the defendants were estopped 
from denying or setting up title. 

T. P. Randall and W. H. Beaumont intervened and 
claimed part of the land sued for. 

The defenses relied upon were: 

ist. General demurrer. 

2d. Not guilty. 

3d. The invalidity of plaintiff's title, because plaintiff 
did not have the field notes returned to the general land 
office before the 31st day of August, 1853. 
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4th. Pleading title in themselves to their respective 
claims; first, under the act of the legislature of Texas, of 
the 21st day of July, A. D. 1870, entitled ‘‘ An act author- 
izing and requiring the commissioner of the general land 
office to issue patents on certain settlers’ claims of one 
hundred and sixty acres of land each, on payment of 
usual office fees and fifty cents per acre. 

Intervenors Randall and Beaumont and certain others 
claimed under locations made by virtue of certificates, 
one the J. H. Davis bounty for one thousand two hun- 
dred and eighty acres, and the other for six hundred and 
forty acres issued to the 8. A. & M. G. R. R. Co., located 
after the issuance to plaintiff of a patent to the land sued 
for, claiming plaintiff's patent had been cancelled and re- 
issued on another location, at the instance of plaintiff's 
agent, one J. D. McCamant. 

The court sustained defendants and intervenors gen- 
eral demurrer to plaintiff's petition, and overruled piaint 
iff’s general and special exceptions to defendants’ auswer 
and to the plea of intervention filed by Randall and Beau 
mont. Plaintiff filed a trial amendment. 

Verdict and judgment for defendants and inter venors 
for the land claimed by them respectively. 

In addition to facts stated in the opinion, it was ad- 
mitted on the trial that J. D. McCamant, under whom 
six of the defendants claimed, located a San Antonio & 
Mexican Gulf Railroad Company six hundred and forty 
acre certificate on the land claimed by the intervenors, 
which was a part of the land in controversy and covered 
by plaintiff’s patent, and was patented to McCamant, as 
assignee of the railroad company, on the 12th day of 
October, A. D. 1872. 

It was proven on the trial, by R. G. Peters, that after 
the supreme court made its decisions, in 1870, in a former 
suit between Milam county and the settiers for the land 
in controversy, he leased a part of the land. claimed by 
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plaintiff, and which is covered by the location made by 
J. D. McCamant, for himself and his boys; and that one 
of his boys went on the land under this lease in the year 
1871 or 1872, and was on the same—the part called the 
J. H. Davis survey—when J. D. McCamant made the 
surveys on the J. H. Davis bounty warrant, and on the 
San Antonio & Mexican Gulf six hundred and forty acre 
certificate; that both surveys were made by J. D. McCam- 
ant at the same time, and that he told said McCamant, on 
that day, that he and his boys were claiming the land as 
Milam county school land, under a lease from the county, 
and liad made their surveys and selections, and to go away 
and let them alone. 

It was proved on the trial that the J. H. Davis 
survey was made prior to the cancellation of plaintiff's 
patent. 

It was further established that J. D. McCamant was 
the agent of Milam county to collect rents and procure 
patents on unpatented land for the county. 

Milam county had tenants on the land covered by the 
S. A. & M. G. R. R. six hundred and forty acre certificate, 
from 1869 up to the date of trial. The defendant, J. D. 
McCamant, before the cancellation of plaintiff's patent, 
stated that he did not know whether he would get patents 
on the Milam county school lands or not; that his agents 
at Austin were altogether too slow; that if he was at 
Austin, he would give one of the deputies in the land 
office fifty dollars, and have the patent out and gone be- 
fore any one knew it, but it would not do to fool with old 
man Kuechler—he was too honest. 


J. C. Terrell, A. M. Carter and Smith & Jarvis, for 
appellant. 

I. The court erred in sustained defendants’ demurrer 
to plaintiff's original and amended petition. 
II. The court erred in not sustaining plaintiff's special 
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exceptions to defendants’ amended answer, and to the 
plea of intervention filed by T. P. Randall and W. H. 
Beaumont. 

III. The court erred in charging, ‘‘if plaintiff, Milam 
county, had the land surveyed in 1849, and the field notes 
thereof recorded in Milam county in 1858, and thereafter 
duly certified by the county clerk of Milam county, and 
returned to and filed in the general land office, and that if, 
on the 10th day of October, 1860, the commissioner of 
the general land office issued to plaintiff a patent to said 
land, that therefore the field notes, survey and patent to 
said land were null and void.” 

IV. The legislature of the state of Texas cannot divest 
the counties of their school lands, granted to them for 
educational purposes. Galveston County v. Tankersley, 
39 Tex., 657; Bell County v. Alexander, 22 Tex., 359; 
Kuechler v. Wright, 40 Tex., 606; Fannin County v. 
Riddle, Texas Law Journal, vol. 2, No. 38, p. 598; Dart- 
mouth College v. Woodward, 4 Wheat., 577; Wilcox v. 
Jackson, 13 Pet., 498; Const. of U. S., art. I, sec. 10; 
Cooley’s Constitutional Limitations, 273-275. 

V. Where a question concerning the title to real estate 
has been finally passed upon by the highest court in the 
state of Texas, the legislature of the state has no consti- 
tutional right to pass any law, or grant any relief, which 
would change the condition of the litigant parties as fixed 
by the court in such a case, whether the decision be right 
or not. Art. II, sec. 1, Const. 1868-9; Sedgwick on the 
Construction of Statutory and Constitutional Law, 128- 
145; Cooley’s Constitutional Limitations (3d ed.), 87-116; 
Denny v. Mattoon, 2 Allen, 361; Hadfield v. Mayor, etc., 
6 Robt., 501; Davis v. Menasha, 21 Wis., 491; Atkinson wv. 
Dunlap, 50 Me., 111; Taylor v. Place, 4 R. I., 324. 

VI. The commissioner of the general land office has no 
authority to cancel a patent for conflict, except when the 
patent is returned for cancellation by the owner, nor un- 
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less there is a real actual conflict with an older equitable 
or legal title. 


A. J. Hood and McCall & McCall, for appellees. 

I. The act of July 21, 1870, under which appellees pur- 
chased and obtained patents, was not in violation of either 
the constitution of the United States or the then existing 
constitution of this state. See Const. of 1869, in force 
July 21, 1870, art. TX, sec. 8; Fannin County v. John L. 
Riddle, Tex. Law Journal, vol. 2, No. 38, p. 598; Bass v. 
Fontleroy, 11 Tex., 706; San Antonio v. Odin, 15 Tex., 
544. See act July 21, 1870. But suppose our state con- 
stitution and our state decisions silent on the ques- 
tion. What then? The act of July 21, 1870, was 
constitutional and valid. See Rule of Construction, 
Cooley’s Con. Lim., 3d ed., pp. 181, 182. Then what 
are counties? and what power has the legislature of a 
state over them? S223 Pars. on Con., 6th ed., 523; Lara- 
mie County v. Albany County, 92 U. 8S. (2 Otto), 398, 
311, bottom; Darmouth College v. Woodward, 4 Wheat., 
(Curtis), 485; 1 Dillon on Mun. Corp., sec. 10; id., secs. 38, 
39; Cooley on Const. Lim., 240; 49 Mo., 236; 26 Ark., 37; 
114 Mass., 214; 16 Kan., 498; 25 IIL, 187; 1 Humph. 
(Tenn.), 48; 12 I[ll., 8; 1 Greenl.:Ev., art. 331 (9th ed.); 
10 How., 511; 11 Pet., 539; 4 Ohio, 42; 13 Wend., 325. 

II. Milam county, in regard to school lands pertaining 
to that county on the 2ist day of July, 1870, was a 
creature and mere agent of the state, and is now a mere 
agent of the state, and she cannot in the courts of the 
state do that which the state says she shall not do, viz.: 
recover the lands and oust the appellees therefrom. As 
to capacity in which counties hold: They at farthest held, 
and now hold alone, in trust, subject to the legislative 
will of the state. See Const. of 1869, art. LX, sec. 8; see 
present State Const., art. VIT, latter part of sec. 6; also see 
Fannin County v. John L. Riddle, Texas Law Journal, 
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vol. 2, No. 38, p. 598. Then, as to what the legislative 
will of the state is and was, see act of July 21, 1870. 

III. On the 26th day of August, 1856, the several par- 
cels of land embraced in the respective patents of these 
appellees were parts and parcels of the public domain of 
the state, and had not been by the state, through any 
action of Milam county, severed and set apart for educa- 
tional purposes. 

IV. The jssuance of a patent is a ministerial act, and is 
void if issued on invalid field notes. See State v. Deles- 
denier, 7 Tex., 109; Rugsell v. Mason, 1 Tex., 721; Kim- 
mel v. Wheeler, 22 Tex., 84. 

V. If it be shown by the record in any case that the 
court in fact acted, in rendering the judgment, without 
jurisdiction over either the person or thing, such judgment 
is a nullity, and the question of jurisdiction as to that 
particular judgment is in all time ever thereafter an open 
one, even to collateral attack. See Freeman on Judg- 
ments, 2d ed., secs. 116, 117, 120, 263, 266; Horan v. 
Wahrenberger, 9 Tex., 319; Elliot v. Piersol, 1 Pet., 328, 
340; Voorhees v. Bank of the U. S., 10 Pet. 474; Will- 
iamson v. Berry, 8 How., 540; Webster v. Reed, 11 How., 
437; 13 Pet., 499; 3 How., 750; C. & H.’s Notes to 
Phillips’ Ev., 206, 214; 21 Tex., 163; 10 Tex., 140; 9 
Tex., 294; 12 Tex., 99; 6 Tex., 242. Also see Milam 
County v. Robinson, 47 Tex.; Freeman on Judgments, 2d 
ed., sec. 141; Ford v. Doyle, 37 Cal., 346; Moseley v. 
Cocke, 7 Leigh, 225. 


BONNER, ASSOCIATE JUSTICE.— In December, 1849, Milam 
county had two of the four leagues of land to which she 
was entitled, as school lands, surveyed in Milam land dis- 
trict, now Hood county. These are the subject matter of 
this and the suit of Milam County v. Blake ef al., also 
pending before us. Both were brought by Milam county 
against a number of defendants who claimed adversely 
to her. 
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The field notes of the league in controversy in this suit 
were duly returned and approved by the district surveyor 
within a reasonable time after the survey was made. 
They were recorded in the office of the clerk of the county 
court of Milam county May 11, 1858, returned to the 
general land office June 16, 1858, and patent issued thereon 
October 10, 1860. This patent embraced the land in con- 
troversy. 

Subsequently to August 31, 1853, the date at which, 
under act February 10, 1852 (Pasch. Dig., art. 4562), the 
field notes of surveys made previously to the passage of 
that act should have been returned to the general land 
office, and before October 10, 1860, the date of the issuance 
of this patent, the claims of certain of the defendants who 
derive title as pre-emptors had their origin by settlement 
upon this league. Patents were refused upon their sur- 
veys because in conflict with it. 

February 24, 1866, Milam county instituted in the dis- 
trict court of Johnson county, in which the land was sit- 
uated, action of trespass to try title against a number of 
these settlers, including some of the defendants to this 
suit, which resulted, April 10, 1867, ina judgment against 
Milam county in favor of those defendants who set up 
claim to the land. 

april 27, 1870, this judgment below was, on appeal, re- 
versed, and judgment rendered by this court in favor of 
Milam county for the land in controversy, reported as 
Milam County v. Robertson, 33 Tex., 366. 

Afterwards, July 21, 1870, the legislature of the state 
of Texas passed an act, in the nature of a special act, for 
the relief of the settlers, including the defendants in th 
above mentioned suit, on the Milam county school lands 
in Hood county, virtually reversing and setting aside the 
former decision of this court, and requiring the commis: 
sioner of the general land office to issue patents to such of 
these settlers as were upon the land previously to June 16, 
Vou. LIV —11 
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1858, the date of the return of the field notes by Milam 
county to the general land office. Pasch. Dig., art. 7064. 

In accordance with this act, patents were issued to part 
of the land in controversy, under which six of the defend- 
ants in this suit, eight in the other, claim title. In addi- 
tion to this claim, it is also contended by them, and by all 
the defendants, that Milam county had forfeited her sur- 
veys by failure to have the field notes recorded in the 
proper county and returned to the general land office, 
under the provision of our statutes. Pasch. Dig., arts 
3466, 4562. 

September 25, 1871, the county court of Milam county, 
by order duly entered of record, appointed one John D. 
McCamant agent for the county, to collect and receive the 
rents due or to become due on her school lands, and ‘‘ to 
institute any legal proceedings that may be necessary for 
the collection of said rents, and to procure patents to all 
school lands belonging to Milam county which are not yet 
patented.” 

Afterwards, September 23, 1872, McCamant had the 
patent cancelled, which previously, on October 10, 1860, 
had been issued to Milam county for the league in con- 
troversy, and on the same day of its cancellation had anew 
patent issued to Milam county, so as not to include these 
six pre-emption surveys patented by virtue of the specig 
act of July 21, 1870, and which were embraced in the first 
patent; and so as not to include two surveys wlth 
McCamant had previously caused to be made for his own 
benefit, while acting as agent for the county, and when 
the original patent to Milam county was still outstanding. 
One of these two surveys in favor of McCamant was made 
by virtue of the J. H. Davis bounty warrant for 1,280 
acres, which conflicts both with the league in controversy 
in this suit, and with the adjoining league in controversy 
in Milam County v. Blake e¢ al. 

The other of these two surveys was made by virtue of a 
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640 acre certificate granted to the San Antonio & Mexi- 
can Gulf Railroad, and conflicts with the league in litiga- 
tion in this case. 

McCamant procured patents upon both these surveys. 

The defendants, Patterson, and the intervenors Beau- 
mont and Randall, deraign title under McCamant to lands 
embraced within these two surveys; the intervenors under 
quit-claim deed. 

On the trial below, on verdict of a jury, judgment was 
rendered against Milam county, from which this appeal 
is taken. 

The court charged the jury in effect, that the act of 
July 21, 1870, was constitutional, and that the patents 
which issued to the defendants by virtue of it, divested 
the titles to the lands embraced by them out of Milam 
county, and vested it into the several patentees, ‘‘ the judg- 
ment of the supreme court to the contrary notwith- 
standing.” 

It has been decided by this court that a valid location or 
survey of land is a vested right, and that the legislature 
does not retain the absolute disposition of the land until 
the patent issues. Hamilton v. Avery, 20 Tex., 635; Sher- 
wood v. Flemming, 25 Tex. Sup., 408. 

It is contended by defendants, that counties being mere 
political subdivisions of the state, cannot, as against the 
will of the legislature, hold lands which have been pre- 
viously donated to them by the state for the purposes of 
public education. 

By our statutes, counties are bodies corporate and poli- 
tic, and have capacity to take and hold title in fee to real 
and personal property. Pasch. Dig., arts. 1044, 1051; R. 
S., arts. 676, 680; Bell Co. v. Alexander, 22 Tex., 359; 
Baker v. Panola Co., 30 Tex., 86. 

That they could acquire title to their school lands do- 
nated by the state, we think evident from our several 
constitutional and statutory provisions on this subject. 
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Section 5, Gen. Prov. Constitution of the Republic, re- 
quired that congress, as soon as circumstances would per- 
mit, should provide by law a general system of education. 
Accordingly, the act of January 26, 1839, was passed, 
donating for a general system of education three leagues 
of land to each county, which by act of January 16, 1850, 
was increased to four leagues; requiring the counties to 
have the same “surveyed and set apart” at their own 
expense. Pasch. Dig., arts. 3464, 3468; Wilcox v. Jack- 
son, 13 Pet., 498. 

Section 4, article X, constitution 1845, provided ‘‘ that 
the several counties in this state which have not received 
their quantum of lands for the purposes of education, 
shall be entitled to the same quantity heretofore appro- 
priated by the congress of the republic of Texas to other 
counties.” 

In Bell County v. Alexander, 22 Tex., 363, it is said that 
this recognized and confirmed the grants of school lands 
made by the above statutes. 

Although under section 6, article X, constitution 1866, 
the legislature had the right to control these school lands, 
and to provide terms and regulations for their sale, the 
proceeds to be added to the public school fund of the state, 
yet it was provided that ‘‘ each county shall receive the 
full benefit of the interest arising from the proceeds of 
the sale of the lands granted to them respectively.” It 
was further provided that the lands which had already 
been patented to the counties should not be sold without 
their consent. 

Section 8, article IX, constitution 1869, gave similai 
control over these lands to the legislature, omitting the 
proviso that the interest on the proceeds should go to the 
counties respectively. 

In commenting upon this provision, in Worley v. The 
State, it is said that although such proceeds are placed in 
the general school fund without any reservation as in the 
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constitution of 1866, yet it did not divest the title of the 
counties to their school lands. 48 Tex., 1; Galveston 
County v. Tankersley, 39 Tex., 657; Kuechler v. Wright, 
40 Tex., 606. 

Section 6, article VII, constitution 1876, declaratory of 
the will of the people of the state in convention assembled, 
as to the status of the title to such property, provides 
that ‘‘all lands heretofore or hereafter granted to the 
several counties of this state for education or schools, are 
of right the property of said counties respectively to which 
they were granted, and the title thereto is vested in said 
counties, and no adverse possession or limitation shall 
ever be available against the title of any county.” 

Taking these several provisions together as construed 
by the decisions of this court, it would seem clear that it 
was the intention of the state to vest the right of prop- 
erty in the school lands in the several counties respect- 
ively. 

Counties in their relation toward the state may be 
viewed in a two-fold aspect: one, which pertains to their 
political rights and privileges; the other, to their rights 
of property. 

Over the former, the legislature as the representative 
of state sovereignty can exercisé absolute power unless 
restricted by the organic law. If it could not exercise 
such power over the delegated political rights and privi- 
leges of counties, which are subdivisions of state gov- 
ernmental authority, we might have a system of petty 
discordant governments within a government, without 
unity of design or action. 

Hence the political rights and privileges delegated to 
counties are not within the constitutional prohibitions 
against retroactive laws and those which impair vested 
rights. Cooley’s Const. Lim., 237; People v. Morris, 13 
Wend., 331. 

A different principle, however, obtains as regards the 








MiiaM County v. Bateman. [Tyler Term, 





Opinion of the court. 





rights of counties to property which they may acquire. 
Such rights, as a general rule, are protected by the same 
constitutional guarantees which shield the property of 
individuals. Cooley’s Const. Lim., 237, 277; Grogan v. 
San Francisco, 18 Cal., 590. 

Even though the state itself may have donated the 
property, it thereby becomes such vested right as will be 
protected. Wade on Retroactive Laws, § 56; Grogan v. 
San Francisco, 18 Cal., 590. 

If given for a specific object, the state may very prop- 
erly, as in the instance under consideration of our school 
lands granted to counties, exercise such supervision and 
control over the actions of the counties as to compel the 
proper execution of the trust, or prevent its being de- 
feated; but it is believed that this control, unless by the 
consent of the county, should be subject to the restriction, 
that the purpose for which the property was originally 
acquired shall, as far as circumstances will admit, be 
kept in view; and that it shall not arbitrarily be diverted, 
as in the case before us, to private parties and to a wholly 
different purpose. Cooley’s Const. Lim., 238, and author- 
ities in note 3. In relation to these school lands, the 
county, through agents for the state, may be compared 
to agencies coupled with an interest, which cannot be re- 
voked at the pleasure of the principal. 

It does not become necessary in the present case to 
decide how far the legislature might, in the exercise of its 
legitimate power over the political rights and privileges 
of counties, so far change their boundaries, or even abolish 
the counties altogether, as to modify or destroy their 
rights to public property which had been given them by 
the state for a use and purpose which then no longer ex- 
isted. Bass v. Fontleroy, 11 Tex., 698. 

Here the question in this connection is, that if the 
existing county of Milam had acquired the right to the 
lands in controversy, for public educational purposes, 
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under a constitutional and statutory right common to all 
the counties of Texas, could the state, by the legislative 
act of July 21, 1870, arbitrarily take from the county this 
land and give it to private parties and for a private 
purpose? 

That the state could not do this because it would im- 
pair a vested right, we think beyond question. This act is 
subject to the further constitutional objection, that it is 
judicial and not legislative in its character. 

Although the legislature by express provision is given 
the right to judge of the qualifications and election of its 
own members, and perform other judicial acts for its 
proper government, as to punish disorderly conduct, yet, 
under our system of government, unlike the parliament 
of Great Britain, it has no general judicial powers. 

As said by Mr. Cooley, ‘‘ the legislative action cannot be 
made to retroact upon past controversies, and to reverse 
decisions which the courts, in the exercise of their un- 
doubted authority, have made; for this would not only be 
the exercise of judicial power, but it would be its exercise 
in the most objectionable and offensive form, since the 
legislature would in effect sit as a court of review, to 
which parties might appeal when dissatisfied with the 
rulings of the courts.” Cooley’s Const. Lim., 94; Wade 
on Retroactive Laws, $31; Denny v. Mattoon, 2 Allen, 361. 

It is also contended by defendants that the right of 
Milam county to this land was forfeited, by the delay to 
have the field notes recorded in the office of the county 
clerk, and the failure to have them returned to the general 
land office by the 31st day of August, 1853. Pasch. 
Dig., arts. 3466, 4562. 

That the mere failure of the counties to comply with 
the provisions of these statutes as to record and return of 
field notes, would not defeat the title to their school lands, 
was decided by this court in the former suit in which this 
question was raised upon this very title, and to which 
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some of the present defendants were parties. 33 Tex., 
366. 

That decision was subsequently approved by this court 
in Fannin Co. Bank v. Riddle, 51 Tex., 360; Henderson 
Co. v. Shook, 51 Tex., 370. 

It would seem that the legislature did not consider the 
failure to return the field notes to the general land office 
by the 31st day of August, 1853, caused a forfeiture, 
as in this act of July 21, 1870, it was provided ‘that 
nothing in this act shall be construed so as to authorize 
the issuance of a patent on any settler’s claim situated on 
either of said two leagues, when the settlement thereof 
did not actually take place before the 16th day of 
June, A. D. 1858,” the date when the field notes were 
returned to the general land office. Pasch. Dig., 7064. 

If Milam county had appropriated the land by a valid 
location and survey, which as to the return of the field 
notes did not come within the provisions of the act of 
February 10, 1852 (Pasch. Dig., art. 4562), then a subse- 
quent locator must, at his peril, take notice of the rights 
of the county. Wyllie v. Wynne, 26 Tex., 42. 

It is also contended by defendants that Milam county, 
through her agent, McCamant, voluntarily had the patent 
which issued upon the original survey cancelled, and the 
second one issued for lands which did not include those in 
controversy. 

We are of opinion that the facts as presented by the 
record do not show any sufficient authority to McCamant 
to have the patent cancelled so as to bind the county; an 1 
further, that the patents procured by him for his own us: 
and benefit on the Davis bounty warrant and the railroa | 
certificate were obtained in violation of the trust confided 
to him, and were fraudulent as against the county. We 
are also of opinion that all the parties who claim under 
McCamant are chargeable with notice of his want of 
authority, and by the cancelled patent, former suit and 
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judgment, and act of July 21, 1870, with notice of the 
claim of Milam county to the land in controversy. As to 
those parties who derive title under him by quit-claim 
deed, this of itself would prevent them from being bona 
fide purchasers. Rodgers v. Burchard, 34 Tex., 441; 
Hamman v. Keigwin, 39 Tex., 35; Carter v. Wise, 39 
Tex., 274; Harrison v. Boring, 44 Tex., 256. 


REVERSED AND REMANDED. 


[Opinion delivered December 21, 1880.] 





MrAM County v. C. M. BLAKE. 
(Case No. 787.) 


1. VESTED RIGHT.— See opinion for facts under which acounty acquired 
a vested right, before the issuance of patent, in school lands sur- 
veyed for it, which could not be affected by the unauthorized act of 
one acting as agent of the county, who floated the certificate to 
other lands, or by the issuance of patents to other parties under the 
special act of July 21, 1870. 


APPEAL from Hood. Tried below before the Hon. J. 
R. Fleming. | 

A full report of the preceding case obviates the neces- 
sity of an extensive notice of this. The opinion states all 
essential facts embodied in a record of over two hundred 
pages. By an order of the Milam county court, entered 
September 28, 1871, J. D. McCamant was appointed agent 
of the county, ‘‘to collect and receive rents which are or 
may be due on any and all school lands, etc., situated in the 
county of Hood,” and ‘‘to institute any legal proceeding 
that may be necessary for the collection of said rents, and 
to procure patents on all school lands belonging to Milam 
county which are not yet patented.” No authority ex- 
isted for him to float locations. 
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As in the preceding case, briefs and able arguments 
were filed by counsel on both sides. 


Smith & Jarvis and J. C. Terrell, for appellant. 


A. G. Hood and McCall & McCall and Watts & Lan- 
ham, for appellees. 


BONNER, ASSOCIATE JUSTICE.— This also is a suit insti- 
tuted by Milam county against sundry parties, and in- 
volves her title to a league of land claimed as school 
land, and adjoining that in controversy in Milam County 
v. Bateman, infra. 

Judgment was rendered against the county, from which 
this appeal is prosecuted. 

In this case the original survey was made for Milam 
county December 22, 1849, and it appears from bill of ex- 
ceptions that the field notes were recorded in Milam land 
district, to which the survey then belonged, January 26, 
1850. 

The land was re-surveyed and corrected field notes 
made out November 15, 1860, correcting a misdescription 
of 106 varas in the call for beginning corner, and some 
calls for meanders on the river. 

The original field notes were filed for record in the 
county clerk’s office of Milam county May 20, 1858, and 
in the general land office June 16, 1858; corrected field 
notes were filed in said county clerk’s office July 28, 1861, 
and in the general land office December 19, 1860. 

It was further in evidence that the two surveys were 
on the map of Johnson county, in which the land was 
once situated, at an early day; and the testimony in this 
case shows that the field notes of the league in contro- 
versy in Milam County v. Bateman were recorded in 
Milam land district. 

Certain of the defendants in this suit also claim under 
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pre-emption surveys and patents issued under the special 
act of July 21, 1870, as in the case of Milam County 
v. Bateman et al., and the intervenors Beaumont and 
Randall derive title, as in that case, under quit-claim deed 
from John D. McCamant. 

On September 23, 1872, the date of the cancellation of 
the patent to the other league, McCamant, acting under 
the same authority, floated the certificate in favor of 
Milam county off the land as embraced in the original 
and corrected field notes, so as not to include the lands 
claimed by those defendants who set up patents under 
the act of July 21, 1870, and also not to include the land 
which he had located for himself by virtue of the J. H. 
Davis bounty warrant and the railroad certificate. 

The opinion in Milam County v. Bateman virtually dis- 
poses of this case, and is intended to apply where substan- 
tially the same. 

We are of opinion that there was no sufficient authority 
shown in McCamant to float the certificate of Milam 
county to her prejudice, and that the same results would 
follow in this case as would from like want of authority 
to cancel the patent in that of Milam County vw. Bate- 


man et al. 
REVERSED AND REMANDED. 


[Opinion delivered December 21, 1880. ] 





RUSSELL HOWARD V. JUSTINE MCKENZIE ET AL. 
(Case No. 484-4017.) 


1. PrRacTicE — PartTIEs.— Where the plaintiff in an action dies, an 
alleged assignee cannot, over the objection of the defendant, come 
in and prosecute the suit, until the legal representatives or heirs of 
the deceased have had an opportunity to admit or contest his right. 
If, however, the defendant acquiesces in such a procedure, he may 

be precluded from subsequently objecting. 
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2. CASE APPROVED.— Moore v. Rice, 51 Tex., 290, approved. 
3. PARTIES — ESTOPPEL.— The fact that a defendant asked to have the 


administratrix of a deceased plaintiff made a party, and also that 
a third party claiming an interest be also made a party plaintiff, 
will not preclude him from objecting in time to the action of the 
court in permitting the cause to proceed to judgment with such 
third party substituted for the administratrix. 


4. PARTIES — WaAIVER.— A defendant asked that the administratrix of 
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an estate claiming an adverse interest, and who had succeeded a 
former administrator who had been plaintiff, be made a plaintiff, 
and that scire facias issue to make a third party claiming the in- 
terest of the estate a plaintiff. The third party appeared and 
pleaded, claiming the interest of the estate; the administratrix did 
not appear. The third party procured a change of venue, and two 
years afterwards, for the first time, the defendant, on the eve of 
trial, objected to proceeding with the cause, on account of the 
fact that the administratrix had not been made a party. Held, 
that the objection came too late. 


PARTIES —- PRACTICE.— A purchaser of land after his vendor had 


prepared a petition in a suit to recover it, but before the filing of 
the petition, is not a purchaser pendente lite; he cannot make him- 
self a party plaintiff in the suit on the death of his vendor until 
the heirs or legal representatives of the original plaintiff are first 
made parties. 

CASE APPROVED.— McMullen v. Hodge, 5 Tex., 34, approved. 

FACT CASE— VENDOR AND VENDEE.— See opinion for facts qualify- 
ing the application of the rule that a vendee under an executory 
contract cannot dispute the title of his vendor or his assigns. 

LIMITATION.— The possession of the vendee under an executory con- 
tract may become so far adverse that he may acquire a title by 
limitation. 

VENDOR AND VENDEE— PURCHASER.— The doctrine heretofore an- 
nounced in favor of a pre-emptor, that after discovering that land 
purchased by him is vacant, he is not bound to surrender or aban- 
don the possession, but may take steps to pre-empt it, extended so as 
to authorize the vendee to secure it by locating a certificate. 

EVIDENCE.— The declarations of a vendor affecting his title are not 
admissible against the purchaser, when made before the execution 
of the lien to satisfy which the sale was made, under which the 
purchaser claimed title. 

STATUTE CONSTRUED.— It was not the design of the statute, author- 
izing the cancellation of a patent (Pasch. Dig., art. 4301), to give 
any effect to such cancellation if procured by any other than the 
owner of the land patented. 

FAcT CAaSE.— See statement for affidavit sufficient to authorize the 
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introduction in evidence of certified copies of patents from the 
general land office. 

13. Execution.—See statement of case, and 22 Tex., 479, for circum- 
stances under which an execution was properly admitted in evi- 
dence, which originally issued to a different county from the one 
in which the judgment was rendered, but to the one in which the 
suit originated, and from which the venue had been changed. 

14. VOID AND VOIDABLE — PARTITION— COLLATERAL PROCEEDING.— A 
judgment rendered by a court of competent jurisdiction, partition- 
ing real estate, was objected toin acollateral proceeding, because it 
appeared from evidence aliunde that one of two partners, between 
whom and another party the partition was made, was dead when 
the judgment was rendered; held, that the judgment was properly 
admitted in evidence, the record showing an acquiescence of all 
parties in interest, and the objection being raised by one not inter- 
ested under the partition. 

15. A motion for rehearing in the supreme court, if one of several op- 
posing parties to the proceeding is not represented by counsel, 
should state the name and residence of the party, that a copy of 
the motion may be served on him; and in such case, where no service 
is sought or obtained, the motion will not be entertained. 


Error from Bexar. Tried below before a special 
judge. 

In addition to the history of the case stated in the opin- 
ion, and as explanatory of the facts on which the several 
conclusions in the latter portion of the opinion are based, 
it may be stated: 

1. That certified copies of two patents to Castro and 
Flores, covering the league and labor of land, were admit- 
ted, being certified copies from the records of Medina 
county. This was allowed on affidavit of McLean that the 
original patents had never been in his possession or under 
his control, and that he was unable to procure the posses- 
sion of the same; that he had made diligent inquiry and 
search for them where they should have been deposited, 
and had been unable to procure them. 

2. Defendant objected to the introduction in evidence 
of an original execution from Bexar county to Medina 
county. The suit was originally brought in Medina 
county, and the venue changed to Bexar. 
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3. The plaintiff in error objected to the admission_of 
the record of the probcte court of Galveston county, 
showing partition between the estate of John H. Illies, 
deceased, and I. A. and G. W. Paschal, the objection be- 
ing that I. A. Paschal was dead at the time of the peti- 
tion, but it did not appear that his death was shown by 
the record of that proceeding. 


Howard & Harrison, for plaintiff in error. 

I. On the death of parties to a suit pending, their place 
must be supplied by the appearance of, or citation to, their 
legal personal representatives, and not by a voluntary 
substitution of other parties foreign to the record. Act 
of 1866, R. S., 1246-1250; Alexander wv. Barfield, 6 Tex., 
400; Lee v. Salinas, 15 Tex., 497; Hearn v. Erhard, 33 
Tex., 66; Carter v. Reynolds, 6 Tex., 567; Smith v. Mc- 
Gaughey, 13 Tex., 466; Bradford v. Hamilton, 7 Tex., 
57; Henderson v. Kisson, 8 Tex., 46; Cain v. Haas, 18 
Tex., 624; Rider v. Duval, 28 Tex., 624. 

If. A sale pendente lite, if valid at all, is made subject to 
the suit, which must still go on in the names of the orig- 
inal parties and their legal personal representatives, and 
gives the parties purchasing no right to come in at all, 
much less to substitute themselves for the said parties. 
Rogers v. Green, 35 Tex., 735; Buford v. Rosenfield, 37 
Tex., 46. 

III. A new, distinct and repugnant cause of action was 
set up and joined with the first cause of action, and that 
without the payment of costs or abandonment of the first 
action, which is not authorized by law. Beal v. Alexan- 
der, 6 Tex., 531; Carter v. Reynolds, 6 Tex., 567; Gov’r 
v. Burnett, 27 Tex., 37; Smith v. McGaughey, 13 Tex., 
464; Henderson v. Kisson, 8 Tex., 46; Snead v. McCoull, 
12 How., 407; Schofield v. Fitzhugh, 1 Cr. C. C., 108; 
Tenbroeck v. Pendleton, 5 Cr. C.C., 464. 

IV. The action of the commissioner cannot be attacked 
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collaterally. If the act of the commissioner in cancelling 
the patent was ministerial, and was erroneous, he should 
have been applied to for its correction, and refusing, a 
mandamus would lie. If his act was one of discretion, 
confided to him, as we contend, it is not subject to revision. 
Commissioner v. Smith, 5 Tex., 478; Arberry v. Beavers, 
6 Tex., 466; R. R. Co. v. Randolph, 24 Tex., 343; Duer v. 
Police Court, 34 Tex., 284; Wells v. Mills, 22 Tex., 304; 
Durrett v. Crosby, 28 Tex., 694; Bledsoe v. Int. R. R. Co., 
40 Tex., 537; Kuechler v. Wright, 40 Tex., 600; R. R. Co. 
v. Gross, 47 Tex., 428. 

V. Plaintiffs offered in evidence on the trial the execu- 
tion in the case of [llies v. Castro. Defendant objected 
because the same was an original execution issued from 
Bexar to Medina county on a conditional order or decree, 
and no original had first been issued to Bexar county, and 
no judicial ascertainment as to the condition had been 
previously had. 

VI. Plaintiffs offered in evidence on the trial a certified 
copy of a deed from the administrator of J. H. Illies to 
E. F. Moser. Defendant objected that the affidavit of the 
loss of the original was insufficient in its averments to au- 
thorize the admission of the copy. The loss of the orig- 
inal was not accounted for, as the law requires. Ury v. 
Houston, 36 Tex., 268. 

VII. Plaintiffs offered in evidence on the trial a certified 
copy of a portion of the record of the probate court of 
Galveston county, in the estate of John H. Illies, deceased, 
showing partition between the estate of said Illies and 
I. A. and G. W. Paschal, to which defendant objected, 
for that I. A. Paschal was dead at the time said partition 
was made, he having died on the 22d day of February, 
1868, and the representative of said I. A. Paschal had 
never been made a party to said proceedings so as to au- 
thorize the probate court of Galveston county to render 
such a judgment. This was error; the court had no juris- 
diction of the parties. 
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VIII. A vendee under an executory contract cannot dis- 
pute the title of his vendor or his assignees. Tyler on Eject., 
pp. 924, 925; 2 Greenl. Ev., sec. 307; 2 Stark. Ev., 424; 
Adams on Eject., 56, note 1; Jackson v. Ayres, 14 Johns., 
224; Jackson v. Hardee, 4 Johns., 202; Jackson v. Bond, 
4 Johns., 230; Jackson v. Walker, 7 Cow., 637; Rodgers 
v. Daily, 46 Tex., 578. 

IX. If the vendee sets up an adverse claim, there must 
be notice to the vendor; otherwise any title acquired by 
him inures to the benefit of the vendor. Tyleron Eject., 
p. 861; Lewis v. Boskins, 27 Ark., 61; Peay v. Capps, 27 
Ark., 160; Hart v. Bostwick, 14 Fla., 162; Williams v. 
Watkins, 3 Pet., 43; Waldin v. Bodley, 14 Pet., 156; Cam- 
ley v. Stanfield, 10 Tex., 551. Or, disputing his vendor’s 
title, the possession must be returned. Demorest v. Ben- 
nett, 29 Tex., 262; Smith v. Nolen, 21 Tex., 496; Cooper 
v. Singleton, 19 Tex., 267; McGudoc v. Mormon, 26 Wis., 
588; Owens v. Rector, 44 Mo., 389; Peyton v. Stith, 5 
Pet., 485. 

X. If a purchaser (either at public or private sale) have 
notice of an existing title or equity, he is not an innocent 
purchaser. The purchaser under the Castro and Illies ex- 
ecution had notice of McMullen’s title. Ayres v. Duprey, 
27 Tex., 600; Mullins v. Wimbleby, 50 Tex., 457; Mann 
v. Falcon, 27 Tex., 275. Lis pendens is notice. Board v. 
T. & P.R. R. Co., 46 Tex., 316; Briscoe v. Bronaugh, 1 Tex., 
333. The fact shown was notice. McAnnelly v. Chap- 
man, 18 Tex., 199; Wethered v. Boone, 17 Tex., 150; 
Boone v. Wethered, 20 Tex., 676. 


Waelder & Upson, for defendants in error. 


GouLD, ASSOCIATE JUSTICE.— The plaintiff in error com- 
plains in his first, second and fourth assignments of error 
of the action of the court in allowing the substition of 
new parties instead of original parties, deceased, and of a 
new equitable course ef action, instead of common law 
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causes of action originally sued upon. The questions 
thus presented can only be understood by giving a history 
of the pleadings of the three cases which were consoli- 
dated and tried together. Much of this history is taken 
from the brief of counsel for defendants in error. 

On the 2d day of November, 1869, W. D. Mays, admin- 
istrator of the estate of I. A. Paschal, deceased, filed his 
petition in the district court of Medina county against 
Volney E. Howard and the unknown heirs of B. D. How- 
ard, claiming a number of lots in Castroville, Medina 
county (the same which are in this suit adjudged to 
McLane), setting forth that the heirs of B. D. Howard 
claim to have a pretended and fraudulent right or title to 
the same, and praying that the title thereto may be de- 
creed to be in petitioner’s intestate. This case was num- 
bered 307. 

On the 11th day of April, 1870, Matthew Malsh, George 
W. Paschal and William D. Mays, administrator of the 
estate of Isaiah A. Paschal, deceased, filed their petition 
in the district court of Medina county, against Russell 
Howard and others, in trespass to try title, claiming 
ownership of what is known as the Castroville league of 
land, except such fractional part of said league and such 
lots as may have been sold to others by John H. Illies in 
his lifetime. This suit was numbered 311 on the docket 
of Medina county district court. 

By disclaimer of the other defendants, Russell Howard 
became the sole defendant, and on November 26, 1870, 
filed his answer suggesting the consolidation of the two 
cases, claiming title under John McMullen, deceased, 
alleging that his title had been declared good by the cir- 
cuit court of the United States, and alleging that ‘‘ Henry 
Castro, now deceased, was the tenant of John McMullen ” 
under an executory contract not complied with by either 
party. 

On the 1st day of December, 1870, Howard represented 
Vou. LIV — 12 
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to the court that ‘‘there are certain assignees of the par- 
ties plaintiffs whose interest, if any, rest upon the same 
right as the parties plaintiffs” in the two cases, 307 and 
311, ‘‘and he therefore asks leave to amend and make 
them parties.” 

On the same day the above motion was granted by the 
court. 

On the 2ist day of January, 1871, Russell Howard filed 
his suit, No. 322, in the district court of Medina county 
against Joseph Courand, Charles Brinkhoff, Eliza Moser, 
P. H. Moser, Julius Kauffmanand Matthew Malsh, claim- 
ing to be the owner of certain lots in the town of Castro- 
ville, and ‘‘of what is known as the McMullen grant,” 
charging that some of defendants claim the lots, and 
Malsh, or others, certain specified surveys on the McMullen 
grant; asking to be quieted in his title. On March 21, 
1871, Nos. 307 and 322 were, on motion of Howard, con- 
solidated with No. 311. After a number of continuances 
of the consolidated cause by consent, on the 6th of Octo- 
ber, 1874, Russell Howard filed the following: 

‘** And now comes Russell Howard, who says, that at a 
previous term of the honorable court, W. D. Mays was 
suggested by the defendant to be no longer the adminis- 
trator of I. A. Paschal, deceased, and he now says that 
Mary C. Paschal, of the county of Bexar in said state, is 
the widow and administratrix of said Isaiah A. Paschal, 
deceased, and that since said suggestion of said removal 
of said William D. Mays, now deceased, Hiram H. 
McLane (as appears of record in this county of Medina) 
has become the purchaser of nearly all of the interest of 
said estate. Wherefore said Howard asks that said 
McLane, a resident of said Bexar county, together with 
said Mary C. Paschal, administratrix as aforesaid, be 
made parties plaintiff hereto, and a writ of sczre facias to 
revive and prosecute this suit in their names be issued 
accordingly to each.” 
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On February 9, 1875, H. H. McLane, by leave of court, 
filed his plea, claiming under an administration sale and 
deed from Mary C. Paschal, administratrix of I. A. 
Paschal, deceased, and under a sale and deed by the 
trustee in a deed of trust made by I. A. and Geo. W. 
Paschal, to be the owner of the entire interest formerly 
owned and claimed by I. A. and G. W. Paschal, and seek- 
ing to prosecute and defend as they had done. 

On February 11, 1875, on motion of McLane, sup- 
ported by affidavits, the venue was changed to Bexar 
county. On March 1, 1875, Russell Howard, for him- 
self and the other defendants, filed in the district court of 
Bexar county a general demurrer and general denial, en- 
titled and numbered as 311. 

On June 12, 1877, Howard filed a paper in which he 
suggests the death of Mays and of Malsh, and states that 
Geo. W. Paschal is the only survivor of the plaintiffs in 
No. 311; that H. H. McLane was improvidently permitted 
to make himself a party plaintiff and defendant. He 
then proceeds to demur specially to the petition and the 
pleading of McLane in No. 311 for uncertainty and other 
defects, and then by way of cross bill, as well as by way 
of answer, states at length the grounds of his claim of 
title. He claims that McMullen, under whom he claimed, 
held and possessed the land in 1834, and afterwards under 
a valid grant to the Indians of the Mission of San Jose by 
the government of Spain in 1766; that Castro went into 
possession in 1844, as before stated, under recorded execu- 
tory contracts with McMullen; always acknowledged 
McMullen’s title, and located the N. Flores certificate on 
the Castroville league, and obtained a patent thereon in 
1850, solely as a defensive measure against parties deny- 
ing the validity of the grant to the Indians, and not by 
way of an adverse claim to McMullen. He alleges that 
on February 24, 1868, these patents were cancelled and 
the Flores certificate delivered up for relocation, and had 
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been patented on other lands. He further sets up that 
the adverse claim was under a purchase at execution sale 
of Castro’s interest, in 1853, one Illies being the purchaser, 
and charges notice to him and those claiming under him 
that Castro claimed only under, and not adversely to, 
McMullen. The answer and cross bill contain references 
to sundry exhibits, not appearing in the record as such, 
and embraces sundry other matters, including proceedings 
in the district and supreme court of the United States in 
a suit between the heirs of B. D. Howard on the one side 
and Herndon and Maverick on the other. 

On the 12th of June, 1877, the several parties who are 
usually styled plaintiffs, and who are the defendants in 
error here, filed pleadings to the following effect: 

1. Mrs. Justine McKenzie, a feme sole, says that she is 
the owner of all the interest, right and claim of Matthew 
Malsh; that said Malsh has died since the institution of 
these suits, and she prays to make herself a party in the 
place and stead of said Malsh, and asks to prosecute and 
defend in the said suits the same as said Malsh might or 
could do if living. 

And therefore said Justine McKenzie, as plaintiff in 
case No. 311, in place of Malsh, and also P. H. Moser, 
Eliza F. Moser, Charles Brinkhoff, Michael Lang and 
Joseph Courand, as well as the said Justine McKenzie, as 
defendants in suit No. 322, the said Lang making himself 
a party, claiming an interest in the property in contro- 
versy, in connection with the said P. H. Moser and Charles 
Brinkhoff, with leave of the court first had and obtained, 
set up ownership to the property in controversy; the said 
Mrs. McKenzie claiming that she is the owner of all those 
parts of surveys No. 178 and 179 (the two constituting the 
Castroville league) which have not been subdivided into 
lots, blocks and ranges, and that she is also the owner of 
a number of the lots, as subdivided, which lots are enumer- 
ated in said ‘‘amended petition.” 
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P. H. Moser, Charles Brinkhoff and Michael Lang 
allege themselves to be the joint owners of a large num- 
ber of lots, which are also enumerated in the amended 
petition. 

Eliza F. Moser alleges herself to be the owner of three 
lots, and Joseph Courand to be the owner of one lot. 

All of said last named parties, in answer to the petition 
of said Russell Howard in suit No. 322, make a general 
denial, plead not guilty, and allege themselves to be the 
owners respectively of the lots previously enumerated, 
and the said Justine McKenzie also claiming the five 
surveys claimed by Howard in his petition in suit No. 
322. And all of said parties together and each plead, as 
matters of defense and in support of their titles, the stat- 
utes of limitations of three, five and ten years, and that 
their claim and possession for twenty years prior to 
the institution of the suits aforesaid gives them title by 
presumption. 

They further deny the statements and allegations con- 
tained in the answer of Russell Howard, dated 21st April, 
1877; specifically deny the cancellation of the patents 
issued to Henry Castro on August 27, 1850; that if any 
such cancellation was made or attempted to be made, 
the same is, and was at the time thereof, null and void; 
that it was not procured by any one who was either 
the owner of the patents or the lands thereby granted, 
and that the cancellation, if obtained, is in fraud of the 
rights of the aboved named parties, and void in so far 
as they are concerned; that said patents were never can- 
celled by any one having authority to make such can- 
cellation. 

They also deny the validity of the McMullen grant by 
reason of the judgment of the district court of Bexar 
county in 1847, which was affirmed by the supreme court 
of the state. 

They further deny that the decree of the circuit court 
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of the United States in the chancery case aforesaid has 
any effect upon them, for the reason that said decree 
was not rendered upon the trial of the title, but was by 
default, and only against parties who have no connec- 
tion with these parties; that these parties do not hold 
or claim under, and that there is no privity between them 
and the parties to said chancery suit. They thereupon 
pray judgment in their favor, and that they may be 
quieted in their title. H.H. McLane adopts these plead- 
) ings as his own. 

H On the same day, June 12, 1877, Howard files his 
motion to strike from the files those pleadings that day 
filed, because ‘‘filed by new parties not the legal repre- 
4 sentatives of the original plaintiffs, Mays and Malsh, de- 
ceased, George W. Paschal, the other original plaintiff, 
being still alive,” and amongst other grounds, claiming 
i] that these pleadings set out a new and inconsistent cause 
of action. On the same day was also filed an agreement, 
signed by counsel for Howard and by counsel for all the 
defendants in error, but by no one professing to represent 
George W. Paschal, or the estates of either I. A. Paschal 
or of Malsh, reciting the disqualification of the presiding 
judge, and selecting a special judge to try the case. 

At the same term the case was tried without a jury, 
and the court (having, as appears by bill of exceptions, 
overruled Howard’s demurrer and motion to strike out) 
| proceeded to give judgment against Howard in favor of 
q the different defendants in error, viz.: that Justine Mc- 
| Kenzie recover certain lots specified; that P. H. Moser, 
Charles Brinkhoff and Michael Lang recover of said How- 
ard certain other lots; and so respectively of Eliza Moser, 
Ht | Joseph Courand and Hiram H. McLane each, giving them 
a writ of possession and quieting their title. It was 
ordered and decreed that Howard take nothing by his 
suit No. 322, and judgment was given against him for 
costs. 
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Plaintiff in error, Howard, in his first assignment com- 
plains of the substitution of parties; in his second, of the 
substitution of a new and repugnant cause of action; and 
in his fourth, of the refusal to grant his motion to strike 
out. The first two assignments do not apply to P. H. 
Moser, Charles Brinkhoff, Eliza F. Moser or Joseph Cou- 
rand, who were not plaintiffs in Nos. 307.or 311, but were 
brought into the suit as defendants in No. 322 by How- 
ard. There was no substitution of parties or of causes of 
action by them. In their answer they avail themselves 
of their right to seek affirmative relief; but they presented 
no issues which made it necessary that the estates of Pas- 
chal and Malsh should be represented. If an error was 
comunitted, it was not one for which they were responsi- 
ble. That other parties had come in irregularly was no 
sufficient reason for striking out their pleas. 

The plaintiff in error’s first proposition is: ‘‘On the 
death of parties to a suit pending, their place must be 
supplied by the appearance of, or citation to, their legal 
personal representatives, and not by a voluntary substi- 
tution of other parties foreign to the record.” 

This subject was examined with care in the case of 
Moore v. Rice, 51 Tex., 290, and the conclusion was sub- 
stantially as expressed in the above proposition. In case 
of the death of the plaintiff, an alleged assignee cannot, 
over the objection of the defendant, come in and prosecute 
the suit until the representatives or heirs of the deceased 
have had an opportunity to admit or contest his right. 
If, however, the defendant acquiesces in sucha procedure, 
he may be precluded from subsequently objecting. Seek 
ing to avail themselves of this principle, counsel for 
defendants in error submit their counter proposition: 
‘‘Howard himself having moved, inthe district court, in 
cases 307 and 311, that other parties might be made, who 
are assignees of the plaintiffs in said suits, he cannot now 
object to the coming in of such parties voluntarily.” 
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In regard to McLane they further say: ‘* Howard hav- 
ing filed his application for a scire facias to make McLane 
a party, he (Howard) cannot now object to McLane’s hav- 
ing become a party.” 

In the same paper, however, he asked to have the ad- 
ministratrix of I. A. Paschal’s estate made a party, and 
cannot therefore be said to have then acquiesced in the 
substitution of McLane for the Paschals. 

Subsequently, however, he allows McLane to come in, 
avowedly as the owner of the interest of the Paschals, 
and to prosecute the suit himself. McLane not only files 
his plea asserting his right to prosecute the suit instead of 
the Paschals, but proceeds to have the venue changed, and 
all this, so far as the record shows, is done without objec- 
tion. Over two years afterwards, and just on the eve of 
the trial, he does object, but we think the objection came 
too late. He had admitted in his application for secre 
facias in 1874, that McLane had become ‘‘ the purchaser of 
nearly all of the interest” of I. A. Paschal’s estate, and 
now, even when making the objection, he treats McLane 
as competent by his counsel to agree to a special judge. 

The record shows that in 1873 McLane purchased at 
administration sale the interest of I. A. Paschal’s estate 
in these lots and lands, and at trustee’s sale the interest of 
G. W. Paschal. From the statements in his application 
for scire facias in 1874, and from his whole course up to 
June, 1877, it is reasonable to conclude that, up to the 
latter period, Howard ha: acquiesced in McLane becoming 
a party, not merely as interested in the subject matter of 
litigation, but as the assignee of the Paschals. 

In regard to Mrs. McKenzie and Lang, defendants in 
error say that their interests were acquired before the 
institution of the suits, and that they had a right to be- 
come parties as intervenors for the purpose of ‘‘ ascer- 
taining and protecting their interests.” Graves v. Hall, 
27 Tex. It seems that Lang, jointly with Moser and 
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3rinkhoff, purchased at the administration sale of the 
estate of TIllies in 1869, and as he came in asserting only 
that right, he was properly admitted. 

But Mrs. McKenzie comes in stating that Malsh was 
dead, and makes herself a party in his stead. Although 
it seerns that Malsh, who bought from a purchaser at the 
administration sale of Illies’ estate, had actually conveyed 
his interest to Mrs. McKenzie before the petition in No. 
311 was filed, but after it was drawn up, and that Mrs. 
McKenzie was not in fact a purchaser pendente lite, this 
does not authorize her, without the consent of Malsh’s 
representatives and without the acquiescence of Howard, 
to prosecute the suit ‘‘as Malsh might or could do if liv- 
ing.” Her effort to do so was promptly objected to, and 
in our opinion the objection should have been sustained. 
The defendant could not be compelled to litigate with her 
a3 the representative of Malsh, unless the heirs or repre- 
sentatives of Malsh were first made parties, and the de- 
feniant thus assured that he was litigating with the right 
person. 

This conclusion will lead to a reversal of the judgment 
in so far as it is in favor of Justine McKenzie; but as the 
judgment, or rather decree, consists of distinct and inde- 
pendent parts, and may still, if found correct as to other 
defendants in error, be affirmed as to them, we proceed 
to examine the other errors assigned, but in doing so pro- 
pose to group them and treat them in our own order. 

The plaintiff in error adduced in evidence a certified 
copy and translation of the Spanish grant to the Indians 
of the Mission of San Jose, and asserts in his brief that 
it ‘‘is a valid grant, and is so declared in the decree af- 
firmed by the United States supreme court in Herndon v. 
Howard’s Heirs.” That instrument was passed upon by 
this court in the case of McMullen v. Hodge, 5 Tex., 34, 
and it was held not to vest the title, but only to give a 
usufructuary right, which ceased with the extinguish- 
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ment of the mission. See Trevino vw. Hernandez, 13 
Tex., 653, where the case of McMullen v. Hodge was 
commented on, and, notwithstanding the mistakes of 
translation alluded to by counsel, the conclusion as to the 
invalidity of the instrument to pass title was substantially 
re-affirmed. An examination of the case in the supreme 
court of the United States referred to (found in 18 Wall., 
p. 99), shows that in that court, and as far as can be seen 
in the court below, the question presented was, not as to 
the validity of the grant, but as to the sufficiency of the 
allegations of the bill to support the decree entered upon 
the default of the defendants. Our examination of the 
instrument has not led us to question the construction 
heretofore given it by this court, or to hesitate in follow- 
ing the ruling in McMullen v. Hodge. 

We have seen that all of the defendants in error de- 
raign title under Illies or his estate, and that Illies acquired 
his right at execution sale against Castro, to whom patent 
had issued some years before. The plaintiff in error says 
that as Castro went into possession under an executory 
contract with McMullen, he neither could, nor did, dispute 
McMullen’s title; and hence it is inferred that TIllies 
bought, and those claiming under him or his estate hold 
their titles, subject to the same disability. The principles 
relied on are thus stated by counsel: ‘‘ A vendee under an 
executory contract cannot dispute the title of his vendor 
or his assignees.” ‘“‘If the vendee sets up an adverse 
claim there must be notice to the vendor, otherwise any 
title acquired by him inures to the benefit of the vendor.” 
‘*On disputing his vendor’s title, the possession must be 
returned.” ‘‘ A purchaser at sheriff’s sale takes only such 
rights and interests as the defendant in execution had.” 

The reason of the rule forbidding the person who has 
gone into possession under a contract to purchase, to dis- 
pute the title of his vendor, is believed to be the same as 
in case of landlord and tenant, viz. : ‘‘ the injustice of allow- 
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ing a person who has obtained possession by admitting 
the title of another, to deny that title, and in case of fail- 
ure in proof of it, hold the premises himself.” Hilbourn 
v. Fogg, 99 Mass., 11. Says Justice Woodworth, speak- 
ing of the allowance of such a right to the vendee: ‘‘ The 
consequence of such a doctrine would be in every case to 
require the vendor to make out a proper title, in case he 
attempts to regain possession; whereas, if it is not compe- 
tent for the vendee to throw off his allegiance, the vendor 
can recover on the ground of his possession against him 
who may even have good title to the premises.” Jackson 
uv. Walker, 7 Cow., 642. The vendee ‘‘is not permitted 
to betray the possession with which he is entrusted.” 
Tilghman v. Little, 13 Tl, 241. But notwithstanding the 
rule, it is well settled that the possession of the vendee may 
become so far adverse that he will acquire a title by lim- 
itation. Willison v. Watkins, 3 Pet., 48; Peyton v. Stith, 
5 Pet., 485; Robertson v. Wood, 15 Tex., 1; Cook v. Knott, 
28 Tex., 85. 

The evidence in this case shows that Illies acquired pos- 
session only by suit against Castro and others, and after 
the judgment therefor was affirmed in this court. See 
Castro et al. v. Illies, 22 Tex., 479. The evidence is silent 
as to subsequent possession by Lilies or either of the 
defendants in error, and for aught that the record shows, 
the plaintiff in error has had possession fully as much as 
defendants in error. In this state of the evidence, and 
after such a lapse of time and such an amount of lit- 
igation, it does not appear to us that the defendants in 
error are within the reason of the rule under consideration. 
Whatever may have been the title under which Castro 
proposed to hold at the time of the execution sale, Illies 
took all the title he, Castro, had under his patents, and 
acquired his possession in his own right by suit, and not 
in trust for Howard. 

There is, in this state, a line of decisions leading to the 
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same result. We have seen that the land which McMul- 
len contracted to Castro was recent public domain, after- 
wards located and patented. It has been repeatedly held 
that the vendee, on discovering that the land is vacant, is 
not bound to surrender or abandon possession, but may 
take steps to appropriate the land himself. Rodgers v. 
Dailey, 46 Tex., 583; Wheeler v. Styles, 28 Tex., 243-4; 
Spier v. Laman, 27 Tex., 205; Jennings v. De Cordova, 20 
Tex., 508; Cravens v. Brooke, 17 Tex., 268. 

The application of the rule in the foregoing cases was 
in favor of pre-emptionists, but it is not perceived why 
the principle should not also apply in favor of a vendee 
who secures the land by locating a certificate. 

Several of the rulings complained of are to the exclu- 
sion of evidence as to the title under which Castro held 
possession, and as to his declarations at the sale. The 
court excluded such evidence only as to the period after 
Illies acquired his lien. After the rights of Illies had at- 
tached, Castro’s declarations should not be allowed to 
prejudice those rights, and were properly excluded. 

To establish his averment that the patents to H. Castro 
on the N. Flores certificate had been cancelled, the plaint- 
iff in error proposed to read a list, certified by Jacob 
Kuechler, Com. G. L. O., to be a correct list of the pat- 
ents and field notes cancelled in this office on account of 
conflict with the McMullen grant in Medina county. For 
the same purpose he offered a patent to Lorenzo Castro in 
1870 by virtue of the Flores certificate. This evidence 
was excluded and the point reversed by bill of excptions.. 
The bill of exceptions does not state the ground of the ob- 
jection. If it was on the ground that the title of defendants 
in error could not be affected by a cancellation not shown 
to have been made by their authority, we think it was 
rightly done. The statute provided a way by which the 
owner of a patent, issued by mistake, ‘‘upon any valid 
claim for land which is afterwards proved to be in con- 
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flict with any older title,” might procure the cancellation 
of that patent by the commissioner, and the delivery of 
the certificate for relocation. Pasch. Dig., art. 4301. 
But surely the statute never designed to give any effect 
to such cancellation if procured by any other than the 
just and legal owner of the land patented. It may be 
that the exclusion was on the ground that there should 
be in the general land office some record of the cancel- 
lation of a patent, and that the proper way to show the 
fact was for the commissioner to give a certified copy of 
that record. If so, we are not prepared to say that the 
court erred. Smithwick v. Andrews, 24 Tex., 490. 

Sundry other questions of evidence, practice and plead- 
ing are presented, on which we content ourselves with 
merely announcing our conclusions. 

After the defendants in error had filed their cross bill, 
Howard had no right to dismiss his suit No. 322, if, in- 
deed, after the consolidation, he could do so at all. 

The affidavit of McLean was sufficient under the statute 
to authorize the introduction of certified copies of the re- 
corded patents. Pasch. Dig., art. 3716. 

The execution from Bexar to Medina county was rightly 
admitted. It was the same under which [Illies’ title was 
supported in this court. 22 Tex., 479. 

The affidavit of Mrs. Moser is badly worded, but we can- 
not say that the court erred in holding it sufficient under 
the statute. Pasch. Dig., 3716. The partition between 
the estate of Illies and I. A. & G. W. Paschal was not 
void, although I. A. Paschal was dead at the time it was 
confirmed. Milam Co. v. Robertson, 47 Tex., 222. More- 
over, the evidence shows the acquiescence of all parties at 
interest, and it is not for a third party to object to mere 
irregularities. In view of the consolidation of the three 
cases, we are unable to see that there was afterwards any 
misjoinder of causes of action, or that the pleadings, as 
amended, were subject to demurrer, or insufficient to au- 
thorize the judgment. 








































Se a ee 


ee es 


190 HOWARD V. MCKENZIE. (Tyler Term, 





Opinion of the court. 





We find no error entitling Howard to a reversal of the 
judgment as to any of the defendants in error, except 
Justine McKenzie, and so much of the judgment as is in 
favor of Justine McKenzie is reversed and the cause re- 
manded for a new trial, as between her and Howard, she 
to pay one-half the costs of this appeal, including the costs 
of the transcript. In all other respects the judgment 
will be affirmed, Howard to pay one-half the costs, in- 
cluding the cost of the transcript. 


REVERSED AND REMANDED IN PART, 
AND IN PART AFFIRMED. ) 


[Opinion delivered November 3, 1880. ] 


ON MOTION FOR REHEARING. 


GouLpb, AssocriATE JusTICE.— The judgment of this court 
was entered November 3, and this motion for rehearing 
was not filed until December 13, long after the expiration 
of the fifteen days within which the statute authorizes 
such motion to be filed. We think, however, that the 
facts stated in the affidavit accompanying the motion, and 
the fact that this case was transferred by the court of its 
own motion from Austin to Tyler, excuse the delay, and 
that the motion should be allowed and considered. Bald- 
ridge v. Scott, 48 Tex., 196-7. The motion stated that 
Waelder & Upson*were the counsel for the opposing 
party, and a certified copy of the motion was accordingly 
duly served on Jacob Waelder on December 15. We find, 
however, that H. H. McLane was one of the appellees; 
that he does not appear to have been represented by Wael- 
der & Upson, either in the district court or in this court, 
but was represented in the district court by different 
counsel, and was not represented by counsel in this court. 
The brief of Messrs. Waelder & Upson is signed by them 
as counsel for certain parties designated by name, not in- 
cluding McLane, and in the body of the brief the fact is 
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also alluded to that their brief was also in behalf of those 
parties. One of the principal grounds on which a rehear- 
ing is sought is peculiar to McLane, and denies that he 
was ever rightfully admitted as a party in the case. We 
are of opinion that the motion for rehearing should have 
stated the name and residence of McLane, and have thus 
sought to have a copy of the motion served on him. No 
such service having been sought or had, we are of opinion 
that the motion should be dismissed... If, on looking into 
the motion for rehearing and examining the written argu- 
ment filed in its support, the court have been led to ap- 
prehend that it had fallen into error, either, as suggested 
in the motion, by overlooking or misapprehending the 
facts in the record, or by mistaking the law, we would 
have felt called on to inquire what course could be pur- 
sued to have the case again regularly before us for rehear- 
ing. We have, however, carefully examined the motion 
and argument, and have seen no cause to believe that we 
have fallen into any material error, either as to the facts 
or the law. 
MOTION OVERRULED. 


Chief Justice Moore did not sit in this case. 
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H. L. STEGALL ET AL. V. DAvip HuFrF. 


Case No. 1043.) 


. SERVICE BY PUBLICATION.— Under the statute in force in 1869, author- 


izing citation by publication in a justice’s court (Pasch. Dig., art. 
1190), a judgment by default, based on a citation by publication, 
made on an affidavit that the residence of the defendant was un- 
known to affiant, is void, that fact appearing upon the record; and 
may be attacked collaterally. 

SaME.— Such service should be strictly construed. 

SsaME — Equity — Liw1TatTion.— A sale of land made under execution 
based on such a judgment could not divest title. The owner would 
not be bound to refund the purchase money paid before being en- 
titled to recover in a suit against a purchaser in possession, nor 
could the purchaser sustain limitation of three years under his deed. 

LiMITATION.— An occasional use of land for the purpose of cutting 
timber, unaccompanied with actual residence on the land, is not 
such possession as will support the five years’ statute of limitations. 


. PURCHASER — NOTICE.— A purchaser at a judicial sale is chargeable 


with notice whether the court had jurisdiction td pronounce the 
judgment under which the sale was made. 

PRACTICE — TRESPASS TO TRY TITLE.—In an action of trespass to try 
title, when the defendant claims title through a sheriff's deed under 
judgment and execution against the plaintiff, the plaintiff is not 
required to deraign title beyond himself, as a common source, nor 
is he required to allege the common source of title in order to intro 
duce evidence of it. 


AppEAL from Angelina. Tried below before the Hon. 


W. D. Wood. 


Suit by appellee against the appellants, for a tract of 493 


acres of land situated in Angelina county, which had been 
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sold by the sheriff of that county on the 7th day of Septem- 
ber, 1869, to H. L. Stegall, C. H. Ballard and E. L. Robb, 
by virtue of an execution and venditiont exponas, issued 
on a judgment rendered by Arnold Branton, an acting 
justice of the peace, in favor of J. R. Stark, and against 
Huff, the appellee, on the 29th day of May, 1869; service 
was by publication, based upon Stark’s affidavit for same. 
Jury waived, and judgment for Huff, appellee, decreeing 
the judgment rendered by the justice of the peace void. 

On the 5th of March, 1869, J. R. Stark made affidavit 
before A. Branton, justice of the peace of Angelina county, 
“that David Huff was indebted to him $94, and that the 
residence of said Huff was unknown to affiant.” 

Upon this affidavit as a basis, the justice ordered cita- 
tion by publication. That citation was returned with the 
following indorsement: ‘‘Came to hand March 6, 1869, 
and forwarded same day to the editor of the within men- 
tioned newspaper for publication, as the law requires. 

(Signed) ‘* ALBERT MANTOOTH, 

** Deputy Sheriff of Angelina County.” 

On the 12th of April, 1869, there was filed with the 
justice, an affidavit of the publisher of the Redland Bea- 
con, with a printed copy of the citation attached, which 
affidavit was indorsed as follows: ‘‘Came to hand 
day of March, 1869, and executed by having the within 
citation published in the Redland Beacon for three suc- 
cessive weeks previous to the date, this 12th day of April, 
1869. 

(Signed) “T. R. WALKER, 

**Sheriff of Angelina County.” 

Upon this affidavit, citation and return, the justice, on 
the 29th day of May, 1869, rendered judgment by default 
against Huff in favor of Stark, for $94 and cost of suit. 

On the 7th of September, 1869, the sheriff of Angelina 
county, by virtue of a venditiont exponas issued on that 
judgment, sold the land in controversy as the property of 
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Fuff to appellants Stegall and Robb, and one C. H. Bal- 
lard, who subsequently purchased Stegall’s interest at a 
marshal’s sale, and afterwards, by deed of gift, conveyed 
his interest in the land to his daughter, Amanda Stegall, 
wife of Henry L. Stegall. 

The justice court law of 1869 (Pasch. Dig., art. 1190) 
authorized citation by publication upon two grounds only: 
first, upon affidavit that the defendant was absent from 
the state; second, upon affidavit that the defendant was 
a transient person, so that the ordinary process of law 
cannot be served upon him. 


H. G. Lane and Guinn & Gregg, for appellants. 

I. On the subject of service by publication, we refer to 
Paschal’s Digest, 2d ed., art. 1190; and on the subject of 
sheriff’s sales and purchasers under execution, we refer, 
respectfully, to Sydnor et al. v. Roberts et al., 13 Tex., 598; 
also Ayres v. Duprey, 27 Tex., 593; Howard and Wife v. 
North, 5 Tex., 290; Stroud v. Casey, 25 Tex., 740; Cundiff 
v. Teague, 46 Tex., 475. 

II. We submit to the court that the title deed of the 
plaintiffs in error from the sheriff could not be attacked 
in this collateral proceeding on account of any irregularity 
of the service by publication from the justice court or 
any such irregularities in the execution levied by the 
sheriff. The purchaser at execution sale is only bound to 
take notice of the judgment and execution under which 
the property is sold. Brooks v. Rooney, 11 Ga., 423; Sul- 
livan v. Herndon, 11 Ga., 294; Cooper v. Horter, 1 Carl- 
ton, 427; Clark v. Watson, 2 Carlt., 399; Trotter v. Nelson, 
1 Swan, 7; Winston v. Otly, 25 Miss., 451; Jackson v. 
Robins, 16 Johns., 537; Thompson v. Phillips, 1 Bald. C. 
C., 246; P. J. Willis & Bro. v. Green Ferguson, 46 Tex., 
497; W. A. Taylor v. D. E. Snow, 47 Tex., 462; Mills 
v. Alexander, 21 Tex., 154; Bohanan v. Haus, 27 Tex., 
445; Lawlor’s Heirs v. White et al., 27 Tex., 250; Gid- 
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dings v. Steele, 28 Tex., 732; Wyche v. Clapp, 43 Tex., 
543; Hancock v. Metze, 15 Tex., 209; Coffee v. Silvan, 15 
Tex., 354. 


Wheeler, Borden & Wheeler, for appellee. 

The court erred in allowing appellee to introduce in 
evidence a copy of the deeds of appellant to prove a com- 
mon source, when there was no allegation in his petition 
alleging a common source, or that the said deeds were 
forged. 1Greenl. on Ev., p. 66, secs. 50, 51, 52 et seq. 


BonNER, ASSOCIATE JusTICE.— The affidavit for citation 
by publication in the justice court, in the case of Stark v. 
Huff, was based upon the ground that the residence of 
the defendant was unknown. 

Under the law then in force, citation by publication 


was authorized in justice courts only upon affidavit that 
the defendant was absent from the state, or that he was 
a transient person. Pasch. Dig., art. 1190. Compare Dis- 
trict Court Act, art. 25. 

It is a well established general rule, that if it affirma- 
tively appears from the record, either that the court did 
not have jurisdiction of the subject-matter or of the per- 
son by some mode of procedure authorized by law, where 
this is required, as by our statute governing proceedings 
in justice courts, then the judgment will be held void, 
even upon a collateral attack. Freeman on Judgments, 
ch. 8. 

In this case the record of the justice court affirmatively 
shows that the judgment by default against Huff was 
rendered upon citation by publication, issued upon a 
ground not authorized by the statute, and was conse- 
quently void, and not voidable only. 

Such citation being but a substitute for personal ser- 
vice and ex parte in its character, should be strictly con- 
strued. Wilson v. Palmer, 18 Tex., 596; Edrington 1. 
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Allsbrooks, 21 Tex., 189; Allen v. Wyser, 29 Tex., 153; 
Hollingsworth v. Barbour, 4 Peters, 474; Freeman on 
Judgments, § 127. 

The authorities all hold that a purchaser at a judicial 
sale will be chargeable with notice whether the court 
had jurisdiction ‘to pronounce the judgment or decree 
under which it was made. Chambers v. Jones, 72 IIl., 281. 

The judgment being vozd, the sheriff’s sale under it did 
not of itself divest Huff of his title to the land, and he 
was not bound to refund the purchase money paid the 
sheriff. Edrington v. Allsbrooks, 21 Tex., 189. Other- 
wise he might indirectly be forced to pay an indebtedness 
which he did not owe. 

Neither was it sufficient to sustain the statute of linfit- 
ations of three years. Wilson v. Palmer, 18 Tex., 592. 

Without deciding that a case might not arise in which 
there would be such adverse possession and enjoyment of 
land by the use of the timber thereon as would support 
the statute of limitation, we are of opinion that the occa- 
sional use of the land for timber purposes, without actual 
residence upon or cultivation of any part of it, as shown 
by the testimony in this case, was not such open, notori- 
ous and visible occupation as would constitute that 
adverse possession, use or enjoyment, by which the pre- 
sumption of notice and acquiescence upon the part of the 
true owner would arise to bar his right, as was evi- 
dently intended by our statute of limitations of five years. 
Pasch. Dig., art. 4623; Mitchell v. Burdett, 22 Tex., 633. 

This view is sustained by the courts of several other 
states construing their statutes. Loftin v. Cobb, 1 Jones 
(N. C.) Law, 406; Bartlett v. Simmons, 4 id., 295; Watts 
v. Griswold, 20 Ga., 732; Hole v. Rittenhouse, 37 Penn. 
St., 116; Angell on Lim., $$ 392-4. 

The defendants, Stegall et al., having claimed title 
through the sheriff’s deed under the judgment and exe- 
cution against plaintiff Huff, he was not required to de- 
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raign title beyond himself as a common source. Wilson 
v. Palmer, 18 Tex., 592. Neither was he required to 
allege this common source, to admit evidence of it. Keys 
v. Mason, 44 Tex., 140. 
Judgment affirmed. 
AFFIRMED. 


[Opinion delivered January 7, 1881.] 





FELIPE RODRIGUES ET AL. V. MANUEL TREVINO. 
(Case No. 1112.) 


1.° ATTACHMENT.— One having an interest in personal property seized 
under attachment proceedings, to which he is not a party, has his 
election to replevy and try his right to it under the statute, to sue 
the sheriff for the trespass committed by his wrongful levy, or sue 
the purchaser holding under the sheriff's sale. 

2. ATTACHMENT.— A party claiming title adverse to that of a defendant 
in attachment has no claim to money realized by the sheriff at the 
attachment sale. If in equity he could assert a claim to the money 
he would have to show a valid excuse for his failure to resort to the 
adequate remedies afforded him at law. 

8. ParTies.— In a proceeding against a sheriff and his securities, to re- 
cover money in his hands, the proceeds of property sold under 
attachment, in a proceeding to which the plaintiff was not a party, 
prosecuted on the ground that the plaintiff was a joint owner of 
the property sold, the defendant in attachment is a necessary 
party. 

4. FINAL JUDGMENT.— A judgment against one of three defendants, the 
record failing to disclose whether the other two were served, made 
a voluntary appearance, or what action was taken regarding them, 
is not a final judgment. 


APPEAL from Starr. Tried below before the Hon. John 
C. Russell. 

Suit by Oliviade Leon Rodrigues, her husband, Felipe 
Rodrigues, and Antonio Leon de Leon, a minor, against 
Manuel Trevino and three others. The petition alleged in 
substance, that in 1871 the defendant Manuel Trevino, 
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and his brother, since deceased, brought suit by attach- 
ment in Starr county against Manuel Leon de Leon, which 
was levied upon a stock of horses, cattle and sheep; that 
judgment was obtained by the plaintiffs in that suit and 
defendant appealed; that pending the appeal, at the No- 
vember term of the district court, 1875, the seized prop- 
erty was ordered to be sold by the sheriff, and the proceeds 
to be held subject to the future order of the court, under 
which order the property was sold for $2,491.93; that on 
September 23, 1878, the mandate of the supreme court 
was filed, affirming the judgment below against Manuel 
Leon de Leon; that at the September term, A. D. 1878, 
the then plaintiff, Trevino, obtained an order against the 
defendant Pedro Marcelie, then sheriff, and who held 
the proceeds to pay over the same to him, Trevino. 

That at the March term, 1879, the money not having 
been by him paid over, another order or judgment was 
obtained against Marcelie Oligio Garcia, one of his sure- 
ties, and F. O. Rench, administrator of Jacinto Olivarez, 
another surety, deceased, upon which, at the time of filing 
proceedings and motion herein appealed from, there still 
remained unpaid and in the hands of defendant Mar- 
celie, $800, the balance having been paid to Trevino by 
the defendant Garcia, surety of Marcelie. 

Appellants alleged that they were the part owners and 
by descent entitled to an undivided interest in the prop- 
erty levied upon and sold, and so of the proceeds thereof, 
inclusive, to the proportion of five-ninths thereof, and 
making Trevino, the sheriff Marcelie and his sureties all 
parties, asking to be allowed to establish such joint 
ownership; that the amount yet unpaid be paid to them, 
and defendant Trevino held to account to them for sur- 
plus received more than the share of De Leon therein. 

The defendant Trevino demurred generally to the peti- 
tion; his demurrer was sustained. The appellants ex- 


cepted and appealed. 
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M. Wygant, for appellant. 

I. The court erred in sustaining the demurrer of de- " 
fendant Trevino to petition. Carter v. Wallace, 2 Tex., 
209; Smith v. Clopton, 4 Tex., 114, 395; Roller v. Wool- 
bridge, 46 Tex., 485; Rogers v. Nichols, 20 Tex., 719; 
Thompson v. Tennen, 25 Tex. Sup., 61; Walker v. McMas- 
tin, 48 Tex., 214; Perkins v. Harris, 10 Tex., 50; Spencer 
v. Kennard, 12 Tex., 187; Trevino v. Stillman, 48 Tex., 
566; Byerly v. Clark, 48 Tex., 352; Overton v. Blum, 50 
Tex., 424; Robertson v. Guerin, 50 Tex., 323; Freeman 
on Judgments, 2d ed., pp. 486, 509, 511. 


Moore, Cuter JustTice.—If this case was properly be- 
fore the court for hearing on the demurrer when the 
judgment from which this appeal is presented was ren- 
dered, it should be affirmed. 

If appéllants were the owners of the property, or any 
part of it, which was seized by the attachment in the 
case of Leon de Leon, they had their election to replevy 
and try their right to it under the statute; to sue the 
sheriff for damages for the trespass committed by his 
wrongful levy, or sue the purchaser, wrongfully holding ° 
under the sheriff's sale. 

The property was seized and sold as that of the defend- 
ant in the attachment. The purchaser got such title as 
he had and none other. Hence, a party asserting title 
adverse to the defendant in attachment has no claim to 

’ the money received by the sheriff for this title. Even if 
in equity he could assert aclaim to the money received by 
the sheriff, he would have to show a valid excuse for his 
failure to resort to the plain and adequate remedies 
afforded to him at law, and that it was inequitable for 
the plaintiff in attachment to retain the money paid or 
adjudged him. This appellants do not attempt to do in 
their petition. 

Nor were they entitled to a judgment against the sher- 
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iff’s sureties unless he was in default in failing to pay 
them money in his hands. This, it cannot be pretended, 
was the case. 

The petition was also defective for want of proper par- 
ties. The defendant in the original suit, whose interest 
would certainly be affected if the prayer of the petition 
could be granted, should have been a party to the suit. 

But however clear we are of the opinion that the con- 
clusion of the court, as between appellants and Trevino, 
is correct, we do not think the record warrants the affirm- 
ance of the judgment. The suit, as brought, is against 
Trevino and three others. The record does not show that 
these other parties were cited or made a voluntary ap- 
pearance. Nor is any notice whatever taken of them in 
the judgment. The case, as to them, is not determined 
one way or the other. There is, therefore, no final judg- 
ment. And the appeal must, for this reason, be dismissed 
at the cost of appellants. 

DISMISSED. 

[Opinion delivered January 11, 1880.] 





MARY KOCOUREK V. MARAK ET AL. 
(Case No. 1239.) 


1. DEED — DurEss.— A willing mind on the part of the wife is requisite to 
the validity of a deed made by her. To avoid the deed of the wife 
on account of threats of the husband, it is not necessary that they 
should put the wife in fear of physical injury. If he threatens an 
abandonment of her if she refuses to sign a deed conveying the 
homestead, and she, having reasonable apprehension that he would 
carry out his threat, signs the deed, this will be sufficient to 
avoid it. 

. CASE APPROVED.— Tarpley v. Tarpley, 10 Minn., 458, approved. 

3. FACT CASE.—See statement of case for facts sufficient to avoid a 

deed purporting to convey the homestead, signed by the wife. 


La) 
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APPEAL from Fayette. Tried below before the Hon 
L. W. Moore. 

Appellant, Mary Kocourek, filed her original petition on 
the 9th. day of April, 1880, in which she alleged the fol- 
lowing facts, viz.: 

That on the 15th day of nee, 1880, appellant and 
her husband, Joseph Kocourek, one of the appellees, were 
seized and possessed of five tracts of land, containing in 
the aggregate 221 acres, particularly described in her 
petition; that appellant and her husband lived on the 
land, and it was their homestead; that on the 16th of Feb- 
ruary, 1880, appellant’s husband, against her express pro- 
tests, sold and conveyed to F. Marak, one of the appel- 
lees, her said homestead, by executing to him a deed of 
conveyance therefor, the consideration of which sale was 
a deed of conveyance to appellant’s husband from said F. 
Marak and his wife, executed on the same day, and con- 
veying to her husband 152 acres of land out of the Wm. 
Brookfield league, in Fayette county, Texas, with im- 
provements thereon, consisting of an old dwelling house, 
one saw and grist mill and cotton gin, run by steam 
power. 

That appellant and her husband executed to F. Marak, 
on the 16th day of February, 1880, one note for $670, 
with ten per cent. interest from March 25, 1880, and due 
on the 25th of September, 1880; that appellant’s husband 
transferred to Marak three notes, amounting to $1,200, 
bearing ten per cent. interest from date, dated the 22d day 
of September, 1879, executed by Jacob Gela to appellant’s 
husband as part consideration for land sold said Gela by 
appellant’s husband, and due respectively one, two and 
three years after date; that all of those four notes were 
given to Marak by appellant’s husband as additional con- 
sideration for the 152 acres of land. 

That by threats of being abandoned by her husband, 
which were made by him on several occasions prior to her 
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signing and acknowledging the deed of conveyance, ap- 
pellant was induced to sign and acknowledge the deed be- 
fore Stephen Kubala, notary public for Fayette county, 
Texas; that Marak was cognizant of the fact that appel- 
lant’s husband had to use force and threats to induce her 
to sign and acknowledge the deed; that about five days 
prior to the sale of the homestead to Marak, he came to 
appellant’s homestead to look at the same, and when her 
husband told her that he intended to sell it to Marak for 
his place, she, appellant, protested against the sale, urg- 
ing as reasons, that they had a good home, which she 
was not willing to trade for another place that had noth- 
ing more on it than an old dwelling house and some ma- 
chinery which had to be run by steam; that her husband 
knew nothing about working steam machinery; that she 
would not sign the deed; all of which protests were 
utterly disregarded by her husband, and in answer there- 
to he threatened to abandon her, should she refuse to sign 
the deed of conveyance when he requested her so to do. 

That on the 16th day of February, 1880, appellant’s 
husband got her to go with him to her brother’s home, 
and when they arrived there Stephen Kubala, the notary, 
handed appellant an instrument of writing and asked her 
to sign and acknowledge the same; that when she found 
it to be a deed of conveyance, by which her husband in- 
tended to convey her homestead to Marak, she positively 
refused to sign and acknowledge it, which fact was re- 
ported to her husband and Marak by said Stephen Kubala; 
that appellant’s husband then and there stated, in the 
presence and hearing of said F. Marak, he would leave 
and abandon appellant if she would not sign and acknowl- 
edge said deed; that on the way to the home of appellant 
and her husband, appellant was induced by her husband 
to stop at the house of the Maraks, her husband going into 
the house a little in advance of her. On nearing the house, 
appellant heard her husband say to Marak: ‘“‘It is all 
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right now; my wife is here and will sign the deed; and if 
she should persist in refusing to sign it, I will leave her 
forever.” That appellant knowing her husband to be a man 
who would carry out his threats, and choosing rather to 
lose her homestead than her husband, did then and there, 
by reason of the threats, sign and acknowledge the deed 
of conveyance before Stephen Kubala, who was then and 
there at the house of Marak and heard the threats; 
that appellant never gave her voluntary and free consent 
to said deed of conveyance, and that said deed and note 
from appellant and her husband to said F. Marak were 
taken away from her said husband by force by said 
Marak. 

The petition contains other allegations not necessary to 
notice. A demurrer to the petition was sustained. 


Timmons & Brown and Phelps & Haidusek, for appel- 


lant. 


H. Teichmuller, for appellees. 

I. The facts set out in appellant’s petition in support 
of the allegation are not only insufficient, but negative 
the existence of duress. McGowen v. Bush, 17 Tex., 200; 
Shelby v. Burtis, 18 Tex., 651; Harmon v. Harmon (61 
Me., 227), 14 Am. Rep., 527; Wright v. Remington (N. J., 
12 Vroom, 48), 32 Am. Rep., 182. 

II. The refusal by appellant, at one time, to join her 
husband in the sale of their homestead, did not subse- 
quently debar her from conveying. The purchaser, hav- 
ing knowledge of the wife’s reluctance to sell, however 
cautious he may desire to be, has no means of ascertain- 
ing her state of mind himself, but must look solely to the 
statutory method, devised as a means of protecting the 
free agency of married women. 

III. The certificate of the notary public who receives 
the wife’s acknowledgment is conclusive of the facts 
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therein stated, unless fraud or imposition is alleged. 
Hartley v. Frosh, 6 Tex., 216; Shelby v. Burtis, 18 Tex., 
651; Williams v. Pouns, 48 Tex., 146; McKellar v. Peck, 
3 Law Jour., p. 509, Cam. of Ap.; White v. Graves (107 
Mass., 325), 9 Am. Rep., 39; Kerr v. Russell (69 IIl., 666), 
1S Am. Rep., 635; Heeter v. Glasgow (79 Penn. St., 79), 
21 Am. Rep., 46; Johnston v. Wallace (53 Miss., 331), 24 
Am. Rep., 699; Singer Manuf’g Co. v. Rook (84 Penn. 
St., 442), 24 Am. Rep., 204; Moore v. Fuller (6 Oregon, 
272), 25 Am. Rep., 525. 


BONNER, ASSOCIATE JUSTICE.— This case was dismissed 
on demurrer to the petition, and raises the two questions, 
whether the allegation presented such legal duress on 
the part of the husband, as, on behalf of the wife, should 
avoid the deed to the homestead; and if so, was the pur- 
chaser charged with notice of it. 

The general doctrine of this court upon these questions 
is, that the certificate of the officer to the separate ac- 
knowledgment of the wife to a deed of conveyance, is 
conclusive of the facts therein stated, except in cases of 
fraud, mistake or imposition; and that the rights of a 
third party will not be affected by such fraud, mistake or 
imposition, unless they participated therein or had notice 
thereof. Wiley v. Prince, 21 Tex., 640; Pool v. Chase, 
46 Tex., 210; Williams’. Pouns, 48 Tex., 146. 

The same strictness, as to what would constitute legal 
duress on the part of the husband, does not apply against 
the wife by reason of their peculiar felationship, as in 
ordinary cases. Wiley v. Prince, 21 Tex., 641. 

In the above case of Wiley v. Prince, it was decided 
that threats by the husband to burn down the house and 
carry away the children, were sufficient to avoid the con- 
veyance by the wife. 

To the same effect is the case of Central Bank v. Cope- 
land, 18 Md., 319. 
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In Tapley v. Tapley, 10 Minn., 458, it was decided 
that an instruction was properly given, to the effect that, 
to avoid the deed of the wife, the threats of the husband 
need not be those of physical injury only, but threats of 
separation were sufficient, if the wife reasonably appre- 
hended that they would be carried into execution. 

It was the evident intention of the legislature, as shown 
by the express language of the statute, that the convey- 
ance of the wife to be binding must have been willing!y 
executed. R.S., art. 4310. 

Tested by the above cases, the allegations in the petition 
were sufficient, if sustained by competent testimony, to 
show such moral coercion over the wife and ‘‘imprison- 
ment of her mind;” and such notice on the part of the 
purchaser, Marak, as should avoid her deed. Louden v. 
Blythe, 27 Penn. St., 25. 

The demurrer was improperly sustained. 


REVERSED AND REMANDED. 


[Opinion delivered January 11, 1881.] 





Henry F. Cuayton v. N. M. MCKINNON ET AL. 


1. PracticE.— When there is sufficient competent evidence to sustain 
the judgment of the district court, in a cause tried without the in- 
tervention of a jury, the judgment will not be reversed on account 
of the erroneous admission of evidence. 

2, PRESUMPTION — JURISDICTION.— Suit for partition was brought in the 
probate court in 1868, praying for citation against ‘‘ A. B., guardian 
of C. D.;” the decree rendered in the cause recited that ‘‘C. D. ap- 
peared by his guardian,” and the partition made, directed that ‘‘ A. 
B. have and recover for the benefit of C. D.,” etc. On objection 
that it did not appear from the proceedings that A. B. was in fact 
the guardian of C. D., and if his guardian, that his appearance in the 
suit for partition was not shown, held — 

1. It will be presumed from the proceedings in the cause that 

the court had satisfactory evidence of the guardianship of A. B. 
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2. It will be presumed that the guardian appeared either in per- 
son or by attorney, 

8. Equiry.—A guardian used the means of his ward to purchase ‘land 
and took the deed in his own name. A subsequent guardian 
brought suit, not for the land, but on a monied demand for the 
means invested in the land, and obtained judgment, to satisfy which 
the land was sold under an order of court. Ina suit by the ward 
for the land against subsequent purchasers, who had made improve- 
ments in good faith without notice, held — 

1. The ward was precluded from recovering by the action of the 
last guardian in obtaining a recovery on a monied demand. 

2. The ward had no such equity as would enable him to disturb 
the purchasers in possession. 


APPEAL from Fayette. Tried below before the Hon. L. 
W. Moore. 

Suit by Henry F. Clayton, the appellant, for an undi- 
vided interest in 988 acres of land deeded to his deceased 
mother, Charlotte Clayton, by Keziah Taylor, on July 26, 
1877. N. M. McKinnon, and quite a number of others, 
who were alleged to be in possession, were made de- 
fendants. 

Plaintiff alleged that his mother died intestate in 1857, 
leaving surviving her five children; that N. M. McKinnon 
qualified as the administrator of her estate and adminis- 
tered thereupon until its close; that during the progress 
of administration the land of the estate was sold under a 
decree of partition; that J. L. Smith bought 422 acres and 
A. M. Hanna about 566 acres, both tracts having been 
sold on twelve months’ credit; each of said purchasers 
executed his note for the purchase money therefor; that 
purchase money was never paid; that shortly prior to the 
sale of the land, three of the chilren and the plaintiff being 
minors, their father, Henry R.. Clayton, was made their 
statutory guardian; that after the sale, the administrator 
delivered to the guardian the note of John L. Smith, who, 
instead of collecting same, bought with it from Smith the 
same tract of land for which the note was originally exe- 
cuted, and in addition thereto the guardian executed his 
individual note for $200 to Smith. 
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That the plaintiff having arrived at his majority on the 
26th of December, 1876, elected to sue and does sue for 
his interest in the land; that the sale of the tract of land, 
sold to A. M. Hanna, upon the application of the admin- 
istrator, in which Hanna concurred, was by the probate 
court set aside and vacated; that upon the vacation of 
the sale, A. M. Hanna reconveyed the land to the estate 
of Charlotte Clayton, deceased; that all the debts of the 
estate were paid; praying that the court cancel and vacate 
the deeds of those in possession of said land, who are 
claiming same in derogation of the rights of plaintiff and 
his co-heirs. 

The defendant, Henry Schafer, by his first supplemental 
answer, filed May 15, 1878, which will indicate most of 
the other defenses, presented: 

1. The admission that, upon the vacation of the sale of 
the tract of land purchased by A. M. Hanna, the title 
thereto reverted to the estate of Charlotte Clayton. 

2. That at the April term, 1868, of the probate court, a 
partition was effected of said land among the heirs of 
said Charlotte Clayton. That to Authora McKinnon, she 
being one of said heirs, a portion of said land was set 
aside. 

3. That for a valuable consideration and in good faith, 
he, defendant, purchased his portion of said land from 
said Authora McKinnon; that he had no notice of any 
outstanding title to said land. 

4. Admitted the sale of the 422 acres of the land to 
John L. Smith, and the sale thereof by said John L. 
Smith to H. R. Clayton by a deed of conveyance, reciting 
a money consideration, and not disclosing any trust or 
equitable title in the wards of H. R. Clayton. 

5. That if the land was bought by said Clayton with the 
funds of his wards, that after his death the guardian of 
the plaintiff and the guardian of his co-heirs elected to 
reclaim the funds of their wards by their presenting 
claims for money against the estate of their former guard- 
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ian, and asserting a lien on said tract of land, which was 
recognized and judicially foreclosed for their benefit. 

6. That at the January term, 1868, of the probate court. 
plaintiff’s guardian and the guardian of his co-heirs, and 
John L. Smith, appeared in court as creditors of the estate 
of H. R. Clayton, for the purpose of enforcing their re- 
spective liens on the land; that the court decreed the sale 
of the land; that Neill M. McKinnon, guardian of Eve- 
line, Lucinda and Charlotte E. Clayton, the co-heirs of 
plaintiff, by virtue of an order of said court, bought 307 
acres; that Henry Schawe, John Mernitz, F. Mernitz and 
W. Hahnke bought 115 acres of said land; that the sale 
was confirmed by the court at its April term, 1868. 

7. That under a decree of the probate court he bought 
107 acres, which sale was confirmed; that the several 
judgments are still! in force. 

8. A disclaimer to any interest in the land sued for, 
except the portions claimed by him. 

9. Adverse possession in good faith by him, and those 
under whom he claimed, for more than one year before 
the suit was brought. 

10. Permanent and valuable improvements. 

On the 15th of May, 1878, plaintiff filed his first sup- 
plemental petition, by which he presented: 

1. That he ought not to be precluded from maintaining 
his action by reason of the matters pleaded by each 
of the defendants; because, while the proceedings and the 
decrees were being had in the probate court, he was a 
minor; and because the proceedings were had without 
personal service upon plaintiff. 

The defendant, N. M. McKinnon, by his second supple- 
mental answer, filed on the 15th of May, 1878, presented: 

1. The adoption by him of all the pleas and answers of 
his co-defendants. 

2. A general denial by him and all his co-defendants to 
plaintiff's first supplemental petition. 

Vou, LIV — 14 





CLAYTON Vv. McKinnon. [Galveston Term, 





Argument for the appellant. 





8. That E. L. Alford, administrator of the estate of H. 
R. Clayton, received for plaintiff's benefit the proceeds of 
the sale of 422 acres of land; that the proceeds were 
either accounted for or are ready to be accounted for to 
plaintiff. 

4. That plaintiff ought not to reclaim property without 
tendering the proceeds thereof. 

Judgment for defendants, ordering partition of the 338 
acres of land, as prayed for by defendants, a jury being 
waived. 

A note was read in evidence purporting to be a vendor’s 
lien upon the 422 acres of land bought by John L. Smith 
on the 6th day of December, 1859, from the administrator 
of Charlotte Clayton’s estate, for which John L. Smith 
executed his promissory note to said McKinnon for 
$2,856.65, which note was, on the lith of January, 
1862, delivered by McKinnon to H. R. Clayton, as the 
guardian of the minor children of Charlotte Clayton, for 
their benefit and as an advancement to them. 

On the 11th day of January, 1862, the guardian pur- 
chased from John L. Smith the same 422 acres of land, 
and as the consideration therefor, the guardian returned 
to Smith the note for $2,856.65, and in addition thereto 
executed to Smith his individual note for $200. Said 422 
acres of land were adjudged by a decree of the district 
court to be the property of the minor children of Charlotte 
Clayton. 

. 

A. Haidusec, for appellant. 

I. The probate court, being a creature of statute with 
limited jurisdiction, had no authority to adjudicate upon 
the equitable title of Charlotte Clayton’s heirs to the said 
422 acres of land, in a cause to which they were not made 
parties. Channel v. Bruly, 45 Tex., 8; Denison v. League, 
16 Tex., 400; Allison v. Shilling, 27 Tex., 450; Cannon v. 
McDaniel, 46 Tex., 304. 
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Il. The deci ‘ee of the probate court, based upon the 
petition of N. M. McKinnon, the guardian of Lucinda, 
Eveline and Charlotte E. Clayton, is an absolute nullity 
as regards the rights of H. F. Clayton. because the court 
did not have jurisdiction over the person of said H. F. 
Clayton, he having been in no way made a party to said 
decree, nor to the petition upon which the said decree was 
based. Channel v. Bruly, 45 Tex., 8; Allison v. Shilling, 
27 Tex., 450; Denison v. League, 16 Tex., 400; Morrison 
v. Loftin, 45 Tex., 17. 

III. A decree of the probate court confirming the pro- 
ceedings had in said court under which the land to which 
Henry F. Clayton, the plaintiff, had an equitable title 
was sold, and to which proceedings he was not made a 
party, did not divest the title out of said Henry F. Clay- 
ton and vest it in the defendants. peepee v. Loftin, 45 
Tex., 17; Channel v. Bruly, 45 Tex., 8; Allison v. Shilling, 
27 Tex., 450; Denison v. League, 16 Tex, 400; Barrett v. 
Buvvett, 31 Tex., 344; Lockhart v. W. ary 45 Tex., 227. 

IV. None of the allegations of said petition disclose 
that a citation was asked for Henry F. Clayton, nor do 
they disclose the fact that he was served with notice by 
publication, as is prescribed by statute in such cases. 
Pasch. Dig., art. 1357; Littlefield v. Tinsley, 26 Tex., 353; 
Oliver v. Robertson, 41 Tex., 422; Newland v. Holland, 
45 Tex., 588; Millican v. Millican, 24 Tex., 439. 


Teichmuller, Dunn & Meerscheidt, for appellees. 


GOULD, ASSOCIATE JUSTICE.—1. As this case was tried 
by the court without a jury, and as we are of opinion that 
there was competent evidence sufficient to authorize the 
judgment rendered,.it is not necessary to examine the 
numerous assignments of error to the action of the court 
in admitting evidence objected to; for in such a case the 
erroneous admission of evidence would not require a re- 





CLAYTON Vv. McKinnon. [Galveston Term, 





Opinion of the court. 





versal of the judgment. Melton v. Cobb, 21 Tex., 539; 
Beaty v. Whitaker, 23 Tex., 526; Smith v. Hughes, 23 
Tex., 248. 

2. Weare of opinion that the appellant, by his guardian, 
John W. Clayton, was a party to the proceedings of the 
county court of Fayette county, had in 1868, on the peti- 
tion of Authora McKinnon, partitioning a part of the 
estate of Charlotte Clayton; and that the partition then 
made was valid as to the plaintiff. The petition prayed 
for citation to ‘“‘ John W. Clayton, of Liberty, Texas, as 
guardian of H. F. Clayton;” the decree ordering partition 
recites that “‘the minor Henry F. Clayton appeared by 
his guardian,” and the decree confirming the partition 
made by the commissioners directs that ‘‘ John W. Clay- 
ton, guardian of Henry F. Clayton, . . . have and 
recover for the use and benefit of said Henry F. Clayton,” 
etc. The court making these decrees must be presumed 
to have had satisfactory evidence that John W. Clayton 
was such guardian; and from the recitals it must further 
be presumed that said guardian appeared either in persor 
or by attorney. 

3. Henry R. Clayton having used means of his son and 
ward, Henry F., in buying in his own name the 422 acres 
of land, he, and those holding under him with notice of 
that fact, held the legal title subject to the equitable right 
of Henry F., to so much of the land as had been paid for 
with his means. But there was evidence sufficient to 
support a finding of the court that John W. Clayton, the 
subsequent guardian of Henry F., instead of enforcing 
this equitable right to a part of the land, prosecuted a 
monied demand for the means thus used against the estate 
of Henry R. Clayton; that to satisfy this and other mon- 
ied claims established against said estate as liens on the 
land, said 422 acres were regularly sold under order of 
court by the administrator; that part of the proceeds was 
paid over by said administrator to said guardian, and 
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that the land has by repeated sales passed into the hands 
of purchasers, who have made large improvements. 
There is no evidence that the guardian in taking this 
course acted in bad faith, or even acted improvidently, 
nor that these purchasers had any notice that the equita- 
ble claim of the plaintiff would or could be urged, after 
this action of his guardian. In this state of the facts, 
we are of opinion that the plaintiff was bound by the 
election of his guardian, and that he had no such right to 
the land as entitled him to disturb the defendants, who 
were in possession holding the legal title. Dancy v. 
Stricklinge, 15 Tex., 563; Hartwell v. Jackson, 7 Tex., 
od2. 


AFFIRMED. 


[Opinion delivered January 11, 1881.] 





TEXAS TRANSPORTATION Co. v. Hyatt & HENNING. 
(Case No. 1022.) 


. CONTINUANCE — PRACTICE.— The rule that an application for contin- 
uance will not be regarded when made by a defendant who has in- 
terposed no defense except a general denial, is limited to cases in 
which the general denial constitutes no defense. Where, under a 
general denial, the defendant would be allowed to introduce rebut- 
ting evidence, it is sufficient to authorize the consideratiou of an 
application for continuance. 

2. CONTINUANCE.— It is not the general rule, that, on a first application 
for continuance, the application must show that the fees of the 
absent witnesses have been tendered. 

3. CASE DISCUSSED AND LIMITED.— Bryce & Lyman v. Jones, 38 Tex., 
205, sliscussed, and the doctrine there announced limited. 


Error from Harris. Tried below before the Hon. 
James Masterson. 

Hyatt & Henning brought this suit October 3, 1877, 
against plaintiff in error, for $3,311.19 and interest; $657 
of the amount sued for being the balance due upon the 
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contract sued on, alleged to have been entered into on the 
9th day of April, 1876, between plaintiffs and the defend- 
ant, acting by and through its agent, E. W. Cave, for the 
construction of a wharf at Clinton, on Buffalo bayou, in 
Harris county, for which defendant contracted to pay 
them $5,300. 
Defendants filed November 2, 1877, a general demurrer 
and a general denial. 
On the 12th of November, 1877, defendant filed appli- 
cation for continuance as follows, which was overruled: 
‘*Now comes the defendant, and says it cannot go 
safely to trial at this term of the court, because of the ab- 
sence of testimony material to its cause, to wit, the ab- 
sence of the witnesses, J. W. Goodwin and 8. W. Allen. 
Affiant states that it has used due diligence to procure 
the testimony of these witnesses, in that it caused a sub- 
poena to be issued for said witnesses out of the district 
court of Harris county, on the 11th day of October, 1877, 
and the same was placed in the hands of the sheriff of 
Harris county, Texas, by whom it is returned.on the 29th 
day of October, 1877, ‘served on all said witnesses except 
Charles Pearce,’ to which subpoena, now on file among 
the papers of this cause, reference is had for greater cer- 
tainty. That said witnesses reside in Harris county, 
Texas, and that this defendant expects to procure their 
testimony by the next term of this court; that they are 
not absent by the procurement or consent of this defend- 
ant, and this application is not made for delay, but that 
justice may be done, and that their testimony is material 
to the defense of this cause. 
“KE. W. Cave, Agent. 
‘‘Sworn to and subscribed before me, this 12th day of 
November, 1877. J. BURKE, Jr., 
' **Clerk D. C. H. Co.’ 


Hutcheson & Carrington, for plaintiff in error. 
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W. P. Hamblen, for defendant in error. 

I. A general denial is not an ‘‘ answer,” and is not suffi- 
cient to support a first application for a continuance in the 
case at bar. Fowler v. Buckner, 23 Tex., 84. 

If. Defendants in error here maintain that no diligence 
is shown, unless it is shown that the fees were tendered to 
the witnesses, and that the witness is not under the control 
of the party nor of the court until such tender is made. 
Pasch. Dig., art. 3720; Henly v. Lytle, 5 Tex., 419; Bryce 
& Lyman v. Jones, 38 Tex., 205; Bouvier’s Law Dic., 
title ‘* Subpoena.” 


GOULD, AssocIATE JusTicE.— Hyatt & Henning sued 
the Texas Transportation Company for a balance due on 
an alleged contract for the construction of a wharf, for 
the reasonable worth of extra work on the wharf, alleged 


to have been done at the request of defendant, and for 
damages for delays, etc., alleged to have been caused by 
defendant. The defendant having pleaded a general de- 
murrer and general denial, filed an application for a con- 
tinuance, which was overruled by the court. 

The first question presented is, whether the pleadings of 
defendant were sufficient to enable it to claim a continu- 
ance. In support of the ruling of the court appellee cites 
the case of Fowler v. Buckner, 23 Tex., 84, where the 
action was on a promissory note, and it was held that, the 
general denial constituting no defense, the continuance 
was rightly refused. In the present suit the general denial 
did constitute a defense, under which the defendant might 
have introduced evidence rebutting plaintiffs’ evidence of 
performance of their contract, of extra work done and its 
reasonable worth, and of damages as alleged. We are of 
opinion that the pleadings of defendant were sufficient to 
enable it to demand a continuance on a proper showing. 

But the further question is presented, whether defend- 
ant, seeking a first continuance, failed to show diligence, 
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in that it failed to show a tender of their fees to the absent 
witnesses. The court in signing the bill of exceptions 
refers to the case of Bryce & Lyman v. Jones, 38 Tex., 
205. In that case it was made to appear, by counter affi- 
davits, that the case had been regularly reached on the 
preceding day when the absence of the witnesses became 
known, and at the request of plaintiffs the case was put 
off until the next day. The covrt held that the plaintiffs 
should have resorted to an attachment, and not having 
placed themselves in a condition to do so by tendering the 
witnesses their fees, they were wanting in diligence. 
The facts of that case were peculiar, and the decision does 
not necessarily involve the rule, that in ordinary cases a 
first application for a continuance must show that the 
witness fees were tendered. It is not believed that such 
arule has heretofore prevailed in practice, and in our 
opinion the court erred in enforcing it. 

The application for a continuance was sufficient, and it 
was error to refuse it. 

After examining to some extent the other questions 
presented, we have not thought it necessary to pass upon 
them, the case otherwise being mainly one of fact. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered January 18, 1881.] 





B. F. Evuiorr v. E. Buanc. 


(Case No. 1062.) 


1. EQUITABLE LIEN.— The holder of anote given for the purchase money 
for land acquires an equitable lien on the land, but not such legal 
or equitable title to the land as will enable him to maintain trespass 


to try title against the vendee or a subsequent purchaser, when by 
his laches his remedy on the note has become barred by limitation. 
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APPEAL from Waller. Tried below before the Hon. 
W. H. Burkhart. 

Suit by E. Blanc, the appellee, brought on the 26th day 
of March, A. D. 1874, against the unknown heirs of 
Thomas A. Brown, on a promissory note executed by 
Brown on the 9th day of April, 1858, to R. R. Peebles, for 
a part of the purchase money for lots 6, 7 and one-half of 
8, in block 301, in the town of Hempstead, payable twenty- 
four months after date to Peebles or bearer, and secured by 
vendor’s lien on the lots expressed in the face of the note. 
Prayer for citation by publication, and for judgment 
against the heirs for the amount of the note, and for the 
foreclosure of the vendor’s lien on the lots. 

On the 21st of November, 1874, B. F. Elliott intervened, 
and resisted the enforcement of the lien, because the 
plaintiff's claim was stale and his cause of action barred 


by the statute of limitations; he claimed title to the lots 
by virtue of a sheriff’s deed, and sale of the same under 
a judgment and foreclosure of the vendor’s lien rendered 
in the district court of Austin county on the 9th day of 
December, 1869, against Brown in favor of O. H. P. Gar- 
ret, on another note executed for the purchase money for 
lots. 


On the 1st day of August, 1877, A. L. Harvey filed an 
answer of general denial for the heirs. 

On the 15th day of January, 1878, the plaintiff filed 
an amended petition, reiterating his prayer for foreclosure 
of lien, and prayed in the alternative for a recovery of 
one-half interest in the lots directly by virtue of his 
ownership of the note sued on and for partition. 

The intervenor excepted generally and specially to this 
amended petition and pleaded the general issue. 

On the same day the court overruled the exceptions of 
the intervenor, decreed to the plaintiff one-half interest 
in the lots of ground, and appointed commissioners to 
partition the same between the plaintiff and intervenor. 
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The intervenor made a motion for a new trial, which 
being overruled he gave notice of appeal. 


B. F. Elliott, for appellant. 


Moor, CuieF Justice.— By the transfer of a note given 
for the purchase money for land, the holder acquires the 
equitable lien upon the land to which the vendor is entitled 
as security for its payment, but he gets by such transfer 
neither a legal or equitable title to the land. If by his 
neglect or laches his action on the note is barred, he can- 
not maintain, as holder of such note, an action of trespass 
to try title for the land against the vendee or subsequent 
purchaser. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered January 18, 1881.] 





A. Sens v. WILLIAM TRENTUNE. 
(Case No. 1029.) 


1. JUDGMENT — MECHANIC’S LIEN.— See statement and opinion for a case 
in which there was no such privity between the owner of property 
improved, and sub-contractors, as to authorize a personal judgment 
in favor of the latter against the former. 

2. CONTRACTOR'S LIEN.— To entitle one who performs labor for a con- 
tractor to the benefit of a lien, he must give notice of his claim in 
some way to the owner of the property before he has paid the con- 
tractor in full for the building or improvements which the contractor 
is employed to construct. A petition in such case which fails to 
allege this is bad. 


APPEAL from Harris. Tried below before the Hon. 
James Masterson. 

William House brought suit March 19, 1878, against 
Andrew Sens, and by amendment made Ernest Hernze, 
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William Hernze and John W. Trentune parties defendant. 
He alleged that in November and December, 1879, under 
a verbal contract with Trentune, a sub-contractor under 
Ernest Hernze and William Hernze, the original con- 
tractors for building a house, he furnished work and labor 
in its erection by hauling brick, and filed his bill of par- 
ticulars with his petition; that $27.75 is still due thereon; 
that a payment being refused by Trentune, he dc nanded 
it from the other defendants; that on the 28th of Febru- 
ary, 1878, he delivered Sens, who was then and still is the 
owner of the building, an attested account of the amount 
and value of the labor furnished; and another copy to 
the clerk of the county court on the 18th day of March, 
1878, made under oath, to be filed and recorded, which was 
done; that another copy ‘‘ was furnished to the party owing 
the debt; ” that the building was erected on a lot which was 


known as lot 2, in block 18, in the city of Houston; that 
the bill of particulars filed was accompanied with a de- 
scription of the lot on which the building was erected for 
the purpose of securing a mechanic’s lien; and judgment 
was prayed for the debt and foreclosure of the lien claimed. 


F. A. Shaefer, for appellant. 


Moore, Cuter JusticE.— The appellant, Sens, employed 
Ernest and William Hernze to construct for him a build- 
ing on a lot in the city of Houston. These latter parties 
engaged John W. Trentune to furnish material and do 
the masonry work. And he employed appellee, House, 
to haul twenty-seven loads of brick to the building; 
which appellee alleges were used in its construction. 
For the work and labor of appellee in and about this em- 
ployment, which was of the value of $27.75, he brought 
suit in the district court of Harris county against all of 
said parties, claiming a personal judgment for his debt 
and for foreclosure of mechanic’s lien, etc. 
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We deem it unnecessary to notice the various interest- 
ing questions which are ruled upon by the court below in 
the progress of the case from its first inception to the final 
judgment. It has been fully settled by former decisions 
of this court, that there is no warrant or foundation for 
this judgment against appellant, on the facts alleged by 
appellee, either personally or for foreclosure of mechanic’s 
lien. Certainly there was no privity on the part of appel- 
lant to the contract between appellee and Trentune to war- 
rant the personal judgment. And to entitle appellee, as 
laborer, to the benefit of the contractor’s lien, he must 
have fixed his lien, or at least have given notice of his 
claim in some way to the owner of the property, before 
he had paid the contractor in full for the building or im- 
provement which the contractor was employed to con- 
struct. This is neither alleged or claimed in the petition 
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to have been the fact. Shields v. Marrow, 51 Tex., 396; 
Horan v. Frank, 51 Tex., 401; Loonie v. Frank, 51 Tex., 
406; Poole v. Sanford, 52 Tex., 621. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered January 18, 1881. ] 





A. S. McANEAR ET AL. V. B. H. EPPERSON ET AL. 
(Case No. 1125.) 


1. CASES DISTINGUISHED.— This case distinguished from Taylor v. 
land, 26 Tex., 293, and from Taylor v. Whitehead, 33 Tex., 181. 

2. VoID AND VOIDABLE — JUDGMENT.— The judgment of a court of gen- 
eral jurisdiction recited an appearance by minor defendants, an 
adjudication that they were minors, the appointment of a guardian 
ad litem, and his appearance and defense for them; held, the fact 
that the minors were not really cited personally, even if sufficient 
to cause a reversal of the judgment on direct proceedings, fur- 


tow- 
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nished no ground for attacking the judgment in a collateral 
proceeding. 

8. CASES DISCUSSED.— Seguin v. Maverick, 24 Tex., 526, discussed. 

4. BILL OF REVIEW.— Proceedings by bill of review under the statute 
(Pasch. Dig., arts. 4616, 4617, 1488, 1489, 1496), or in the nature of a 
bill of review in chancery, must have been commenced, if instituted 
by heirs, in any event within two years after the youngest attains 
his majority. 

5. CONSTITUTIONAL LAW.— Art. 12, sec. 43 of the constitution of 1869, 
which suspended statutes of limitation of civil suits from January 
28, 1861, to March 30, 1870, did not apply to the statute requiring 
the prosecution of writs of error within two years from the date 
of the judgment. 

6. BILL OF REVIEW — CONSTITUTIONAL LAW.—Sec. 14, art. 12 of the 
constitution of 1869 has no application to bills of review. 


APPEAL from Red River. Tried below before the Hon. 
Joseph Bledsoe. 

Suit in trespass to try title, brought by appellants for 
the recovery of 230 acres of land, part of the headright of 


J. B. McAnear, the father of appellants. The defendants 
set up title under a deed from Alex. McAnear to defend- 
ant B. H. Epperson; and that Alex. McAnear held the 
land by virtue of a decree of the Red River district court, 
rendered at its spring term, 1852, in the suit of Alex. 
McAnear against the heirs of J. B. McAnear, deceased, 
No. 2103. The defendants in the last named cause were 
appellants here, together with their step-mother, Elizabeth 
McAnear. Appellants replied that though true they were 
named as defendants in cause No. 2103, they were minors 
at the time of that suit and decree; that they were never 
served with citation in that suit and knew nothing of it 
until after rendition of the decree; that the decree was 
obtained by fraud on the part of their uncle, Alex. 
McAnear, who never paid for the land and had no valid 
claim on. the same; that the appellees had full notice of the 
uleged fraud at the date of their respective franchises, 
and that the decree was absolutely void for want of ser- 
vice in the suit and for fraud. The minors were repre- 
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sented in the former suit by guardian ad litem properly 
appointed. 


L. E. Dahoney, for appellant. 

I. That records of acourt of general jurisdiction import 
absolute verity, is subject to qualification. The record 
must be consistent with itself. If other parts of the 
record show that the court had not acquired jurisdiction 
over the persons of the defendants, then the mere recital 
of the fact of their appearance would not confer the 
jurisdiction. The record shows that the spring term of 
the district court of Red River county, for that year, be- 
gan on the 30th day of May, 1853; it also shows that no 
citation ever issued against any of the defendants in cause 
No. 2103; it shows that during term time, and on the 7th 
of June, 1853, the adult defendant waived service of ci- 
tation; but did not waive the five days time which should 
have elapsed after the service of and before the beginning 
of the term in order to obtain judgment at said term. 
Four days after, on the 11th of June, 1853, the judgment 
was rendered. We hold that no jurisdiction had been ac- 
quired at that time over the persons of any of the de- 
fendants, and that said judgment of June 11, 1853, was 
a nullity. Glenn v. Shelburne, 29 Tex., 126. It appears 
from the record, affirmatively, that the minors were not 
cited, and therefore the judgment was and is void. Moore 
v. Starke, 1 Ohio St., 369. 

Il. Had the minors appeared in court, as recited in said 
judgment, they were not competent to waive either the 
service of process or the time of service, because under 
the law they could not legally act for themselves in any- 
thing. Freeman’s Void Judicial Judgments, sec. 17; 
Winston v. McLendon, 43 Miss., 254. 

III. Neither can service of proofs be waived by the 
euardian. Doe v. Anderson, 5 Ind., 33; 8 Blackf. (Ind.), 
301; 1 Smith’s Ch. Prac., 145; Chambers v. Jones, 72 IIl., 
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Hall, Scott & Taylor and B. H. Epperson, for ap- 
pellees. 


BONNER, ASSOCIATE JUSTICE.— This case has been held 
under advisement for several terms of the court. 

I. If it be admitted that there was no personal service 
on the minor defendants in suit No. 2103, in the district 
court of Red River county, and who are the plaintiffs in 
this suit, then the controlling question is this: Was the 
judgment rendered in that suit void for want of such ser- 
vice on the minor defendants, they having been repre- 
sented by a guardian ad litem, so that it is subject to be 
collaterally impeached? There is great conflict of authority 
upon this question. 

Much apparent conflict, however, can be reconciled if 
the following distinctions be kept in view, between — 

1. Those cases in which such judgments have been 
held irregular and voidable only, and subject to be re- 
versed on direct proceeding, as on appeal or writ of error; 
and those in which the judgments have been held abso- 
lutely void for want of jurisdiction over the person of the 
minors so that they could be impeached collaterally. 

2. Those cases pertaining to estates, which arose under 
statutes similar to our probate act of 1848, which made 
the administrator so far the representative of the heirs, 
that they were bound by proper proceedings had by or 
against him, for the sale of real property of the estate, 
in the due course of administration for the payment of 
debts, and those under statutes, similar to our subsequent 
probate act, which required, as a prerequisite to the exer- 
cise of such jurisdiction, that special statutory notice 
should be given. 

3. Those cases decided by courts of special limited juris- 
diction, where it must be affirmatively shown that the 
jurisdiction had attached; and those decided by courts of 
general jurisdiction, in which it will be presumed that 
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the jurisdiction had attached, unless contradicted by the 
record. 

4. Those cases which were considered so far in the 
nature of proceedings zz rem that the property gave juris- 
diction to the court; and those which were adversary in 
their nature and required personal service or appearance. 

As said by Ch. J. Dillon in Good v. Norley, 28 Iowa, 
207, ‘the cases on all these subjects are very numerous 
and do not admit of being reconciled. It would be with- 
out profit to burden an opinion with a detailed discussion 
of them.” 

After a careful and extended examination of many 
cases in addition to those cited by counsel, in which the 
judgments in adversary proceedings, like the one now 
under consideration,- were sought to be set aside because 
the minor defendants, although represented by guardians 
ad litem, had not been personally cited, we indorse this 
remark of Judge Hitchcock’s in Robb v. Irwin: ‘* Much is 
said in the books upon the subject. But I apprehend it 
will be found upon examination that decrees entered 
under such circumstances are generally, if not univer- 
sally, holden to be voidable, not void. Such, I have no 
doubt, is the weight of authority.” 15 Ohio, 699; Preston 
v. Dunn, 25 Ala., 507; Nelson v. Moon, 3 McLean’s C. C., 
319; Day v. Kerr, 7 Mo., 426; Sheldon v. Newton, 3 Ohio 
St., 504. 

In Taylor v. Rowland, 26 Tex., 293, and Taylor v. Whit- 
field, 33 Tex., 181, there was neither personal service nor 
the appointment of a guardian ad litem; and besides, the 
judgments in these cases were reversed on direct proceed- 
ings for this purpose. 

We are of opinion, upon the weight of authority, that 
a failure to cite the minor defendants personally in suit 
No. 2103, they having been defended by a guardian ad 
litem, however sufficiently erroneous to have caused a re- 
versal of the judgment against them on direct proceed- 
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ings, was not such fatal defect as would render the judg- 
ment absolutely void, so that it can be successfully im- 
peached on a collateral attack. It may be added that the 
district court of Red River county was one of general 
jurisdiction and entitled to all reasonable presumptions in 
favor of its judgments; that the judgment recites an ap- 
pearance by the minors, an adjudication by the court 
that they were minors, the appointment of a guardian 
ad litem, and his appearance and defense for them. 
Horner v. Doe, 1 Ind. (Carter), 130; Day v. Kerr, 7 Mo., 
426, 

It does not appear affirmatively by the record that the 
minors were not personally cited, but only negatively so 
by failure to show citation and service. Citation was 
asked, and if served, but judgment was rendered against 
the minors before the time given them by law to enter an 
appearance, as seems to have been done against their co- 
defendant, this would have rendered the judgment void- 
able only and not void. McNeil v. Hallmark, 28 Tex., 
157. In Glenn v. Shelburne, 29 Tex., 125, such judgment 
was held erroneous and reversed on writ of error. 

II. Counsel in response to the inquiry of the court 
whether the suit, after so long delay, can be maintained 
as a bill of review, on the ground of alleged fraud, 
answer, in effect, that the proceedings were not instituted 
for that purpose, further than the question of the invalid- 
ity of the judgment should come incidentally under 
consideration. 

Under Seguin v. Maverick, 24 Tex., 526, the case not 
being one of citation by publication, would not com, 
within the provisions of our statute in regard to bills of 
review. 

But whether considered as a bill of review under the 
statute or as a proceeding in the nature of a bill of review 
in chancery, it should have been instituted, in any event, 
within two years after the youngest of the three minors 

Vout. LIV — 15 
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became of age. Pasch. Dig., arts. 4616-7, 1488-9, 1496; 
Murchison v. White, 54 Tex., 78. 

In Hart v. Mills it was decided that sec. 43, art. 12 
(Const. 1869), which declared that the statutes of lim- 
itation of civil suits were suspended from January 28, 
1861, to March 30, 1870, did not apply to the statute re- 
quiring the prosecution of writs of error within two years 
from the date of the judgment, 38 Tex., 513; Story 
v. Runkle, 32 Tex., 398; Cunningham v. Perkins, 28 Tex., 
488. 

For the disposition of the question now before the court, 
we cannot on principle distinguish under our statute, the 
prosecution of a writ of error from that of a bill of 
review. 

Sec. 14, art. 12, Const. 1869, provides that ‘‘ married 
women, infants and insane persons shall not be barred of 
their rights of property by adverse possession, or law of 


limitation, of less than seven years from and after the re- 
moval of each and all their respective legal disability.” 

Neither by its terms nor under the authority quoted 
can the above provision be held to apply to bills of 
review. 


AFFIRMED. 
{Opinion delivered January 18, 1881.] 





J. L. ABRAHAMS V. L. G. VOLLBAUM. 
(Case No. 1059.) 


1. PArties.—In a suit by injunction to enjoin a sale about to be made 
under a deed of trust, the maker of the trust deed, being directly 
interested in the subject matter, should be made a party; the omis- 
sion to make him a party, objection being made, will be cause for 
reversal of a judgment rendered therein. 

2. SUIT BY NEXT FRIEND.— Prior to the adoption of the Revised Civil 
Statutes, a suit instituted by next friend, for his mother, alleged to 
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be non compos mentis, and minors, was not authorized. A special 
guardian for the minors should have been appointed, though the 
laws now in force omit this requirement. 

3. SPECIAL GUARDIAN.— An adult who is non compos mentis might be 
represented in a suit involving his interest prior to the adoption of 
the code, as in the case of a minor, by special guardian: it was 
competent for the court to satisfy itself of the mental condition of 
the party in interest, and being satisfied, to allow the suit to pro- 
ceed, without formal inquest of lunacy being made. 

4. CASES APPROVED.— Anderson v. McKay, 30 Tex., 186, and Moreland 
v. Barnhardt, 44 Tex., 275, approved. 


APPEAL from Brazoria. Tried below before the Hon. 
Wm. H. Burkhart. 


E. J. Wilson and A. S. Lathrop, for appellant. 


Wm. Fort Smith and Munson & Shepard, for appellee. 


GOULD, ASSOCIATE JUSTICE.— This suit was instituted 
December 26, 1877, by L. G. Vollbaum, for himself, and 
as next friend for a minor brother and sister, Charles and 
Dinah, also as next friend for his mother, Dinah Voll- 
baum, Sr., alleged to be non compos mentis, to enjoin de- 
fendant, Abrahams, from proceeding to have sold, under 
a certain deed of trust, an undivided half of a certain five 
hundred acre tract of land, alleged to include the home- 
stead of the plaintiffs. As developed in the pleading and 
evidence, the facts are: That in October, 1872, A. W. Voll- 
baum died, leaving his wife, Dinah, and his children, L. 
G., Charles, Dinah and Wm. H., occupying what is known 
as the Worroll place, in which he owned only an estate 
for the life of one Collins. Sometime in 1872, A. W. 
Vollbaum had purchased of defendant, Abrahams, a tract 
of five hundred acres, known as the Champin Priestly 
place, adjoining the Worroll place, paid part of the pur- 
chase money, commenced to improve and cultivate it, and 
after his death it was possessed and cultivated by his fam- 
ily. Collins died and the life estate terminated in 1876. 
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At some time not fixed by the evidence, not even as to 
whether it was before or after Collins’ death, the family 
removed to the new purchase. Appellant denies that this 
tract was ever designated as plaintiff's homestead, or that 
it ever became such. There is evidence by one witness 
outside of the family and by one member of the family, 
that A. W. Vollbaum told them he purchased the place 
for a homestead. The evidence, as to improvements made 
on the place, other than that it was cultivated, and as to 
the commencement of residence thereon by plaintiffs or 
any of them, is indefinite and obscure. Abrahams testi- 
fied that he never heard of its being intended or claimed 
as a homestead. After the death of A. W. Vollbaum his 
widow and family, without administration, remained in 
possession of the estate, which was all community prop- 
erty, and had the crop of 1872 gathered and marketed, 
and out of the proceeds paid to Abrahams $1,650, the bal- 
ance of the purchase money of the place bought of him. 
Sometime in the year 1873, C. C. Cox, claiming to be a 
creditor of the estate (the amount of his claim or of the 
indebtedness of the estate does not appear), applied for 
and received letters of administration, and shortly there- 
after brought suit against Dinab Vollbaum, Sr., alleging 
the conversion by her of the entire property of the estate, 
including the crop of 1872, and her refusal to deliver’ the 
same to him or to recognize him as administrator in any 
way, seeking recovery of the property and damages. 
There was a judgment by default and a writ of inquiry, 
resulting in judgment for the administrator for one-half 
the community lands, and for $2,705 damages. Under 
that judgment the administrator had the undivided half 
of the Champin Priestly five hundred-acre tract levied on 
and sold as the property of Dinah Vollbaum, Sr., and the 
same was purchased by Lathrop, who was the attorney 
for administrator, for $155, and who received a sheriff’s 
deed therefor, Lathrop paid his bid by crediting the ex- 
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ecution, but accounted to the estate for the amount. In 
1875 Lathrop sold and conveyed to Wm. H. Vollbaum, 
retaining a lien and power of sale, and in February, 1877, 
Lathrop transferred his claim on Wm. H. Vollbaum and 
his rights under his lien and power of sale to defendant, 
Abrahams. Abrahams was proceeding under this power 
to have the undivided half of the land sold as the prop- 
erty of W. H. Vollbaum, and it was to enjoin this sale 
that this suit was brought. 

The case was tried without a jury, and the court hav- 
ing overruled a plea in abatement and a general demurrer, 
rendered judgment decreeing to plaintiffs a homestead of 
two hundred acres out of the five hundred acres, ‘‘to be 
laid off in such shape as plaintiffs may elect,” and perpet- 
ually enjoined defendants from interfering therewith. 

One of the points fairly presented by the assignment of 
errors and by the brief of appellant is, that the court 
erred in overruling the plea in abatement and in proceeding 
without Wm. H. Vollbaum having been made a party. 
The sale enjoined was about to be made under a deed of 
trust executed by Wm. H. Vollbaum, and to pay his 
alleged indebtedness. He was certainly directly interested 
in the subject-matter of the suit, and should have been 
made a party. The objection having been made, it was 
error in the court to overrule it, and that error being fairly 
presented, must lead to a reversal of the judgment. 

It was also objected below that L. G. Vollbaum had no 
right to sue as next friend for his mother and minor 
brother and sister. At the time this suit was instituted 
and tried, the proper procedure was to apply to the court 
to appoint a special guardian, and it was error in the 
court to allow the suit to proceed in the name of a next 
friend. The Revised Statutes have omitted this require- 
ment. 

Appellant objected to the admission of oral evidence 
that Dinah Vollbaum, Sr., was non compos mentis. Al- 
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though there may have been no formal inquest or judicial 
proceeding ascertaining her condition, we are of opinion 
that it was competent for the court to satisfy itself of the 
fact, and being satisfied, to allow the suit to proceed, as 
in the case of a minor by special guardian. 

As there is error which requires a reversal of the judg- 
ment, we abstain from any comment on the sufficiency of 
the evidence to establish the homestead claimed. The 
principles or rules of law controlling the question have 
been so often and so fully laid down, that it is only neces- 
sary to refer to some of the cases in which this has been 
done. Anderson v. McKay, 30 Tex., 186; Moreland v. 
Barnhardt, 44 Tex., 275. 

On another trial it may be hoped that the facts will be 
more fully developed. 

No question has been presented as to the validity of the 
execution sale of Dinah Vollbaum’s community interest 
in the land in excess of the homestead claimed. The 
‘record nowhere shows the amount of the indebtedness of 
the estate which led to an administration and a suit 
against the surviving widow, resulting apparently in the 
sacrifice of her community interest, but not to the benefit 
of the estate. As the facts may be imperfectly presented, 
and the parties are not before us, we abstain from com- 
ment. Weremark that the brief of counsel for appel- 
lees contains statements not supported by the record, and 
does not otherwise comply with the rules. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered February 2, 1881.] 
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C. A. Hay v. J. C. WooreERs. 
(Case No. 1290.) 


1, TRESPASS TO TRY TITLE.— Construing article 4811 of the Revised 
Civil Statutes, in connection with sections 4 and 5 of the Final Title 
of the Revised Civil Statutes, p. 718, a plaintiff was not precluded 
from his second action of trespass to try title, by a judgment ren- 
dered after the code took effect, if rendered in a suit commenced 
before that time. 


APPEAL from Houston. Tried below before the Hon. W. 
D. Wood. 


Edward Currie, for appellant. 


J. R. Burnett, for appellee. 


GOULD, ASSOCIATE JUSTICE.— This is a second action of 
trespass to try title, commenced February 23, 1880. The 
first action was commenced in 1877, and resulted in a 
judgment in favor of defendant, September 23, 1879. That 
judgment was pleaded as estopping the plaintiff from 
maintaining this action, and the court below gave judg- 
ment in favor of defendant on that plea. 

The question presented is: Was the plaintiff precluded 
from his second action of trespass to try title, by a judg- 
ment rendered after the Revised Code took effect, but 
rendered in a suit commenced before that time? 

Art. 4811 of the Revised Code reads: ‘‘Any final judg- 
ment rendered in any action for the recovery of real estate 
hereafter commenced, shall be gonclusive as to the title 
or right of possession established in such action upon the 
party against whom it is recovered, and upon all persons 
claiming from, through or under such party, by title 
arising after the commencement of such action.” This 
article clearly implies that judgments in actions thereto- 
fore commenced were not so conclusive, but that, in such 
cases, the plaintiff still had a right to a second action 
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under the statute theretofore in force. Pasch. Dig., art. 
5298. 

Sections 4 and 5 of the Final Title of the Revised Civil 
Statutes (R. C., p. 718) should be read and construed in 
connection with this article 4811. Those sections are: 

‘Sec. 4. That all civil statutes of a general nature, in 
force when the Revised Statutes take effect, and which 
are not included herein, or which are not hereby expressly 
continued in force, are hereby repealed. 

**Sec. 5. That the repeal of any statute, or any portion 
thereof, by the preceding section, shall not affect or im- 
pair any act done or right vested or accrued, or any pro- 
ceeding, suit or prosecution had or commenced in any 
cause before such repealshall take effect; but every such 
act done or right vested or accrued, or proceeding, suit or 
prosecution, had or commenced, shall remain in full force 
and effect, to all intents or purposes, as if such statute or 
part thereof so repealed had remained in force, except 
that where the course of practice or procedure for the 
enforcement of such right or the conducting of such 
proceeding, suit or prosecution shall be changed, the same 
shall be conducted as near as may be in accordance with 
the Revised Statutes.” 

When the first action was commenced the plaintiff had 
a right to his second action, and may have relied on that 
right in suing and in going to trial. To take away that 
right, and thereby make the judgment conclusive, would 
materially affect his suit, operate to his prejudice, and be 
inconsistent with what we think is implied or assumed in 
art. 4811. To the extent necessary to prevent a right 
vested or accrued, or a suit commenced, from being 
affected or impaired, the section last cited continues in 
force statutes otherwise repealed. Construing this sec- 
tion and article 4811 in connection, we are of opinion that 
the statute allowing a plaintiff a second action of trespass 
to try title ‘‘ remained in force” after the Revised Code went 
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into effect, as to actions commenced before that time, and 
that the court erred in holding the first judgment conclu- 
sive. 
For this error the judgment is reversed and the cause 
remanded. 
REVERSED AND REMANDED. 


[Opinion delivered January 28, 1881. ] 





Houston & Texas C. R..R. Co. v. JAS. H. MULDRow. 
(Case No. 1295.) 
1, DaMAGES— RAILWAY COMPANY.—A railway company is not liable 
under the statute for interest on the value of stock or cattle killed 
by their iocomotives or cars. The value of the stock killed or in- 


jured at the time of the killing is the measure of damages under 
the statute. R.S., art. 4245. 


APPEAL from Grimes. Tried below before the Hon. 
W. D. Wood. 


George Goldthwaite, for appellant. 
Boone & Cobbs, for appellee. 


BonNER, ASSOCIATE JUSTICE.— This suit was instituted 
by appellee, Muldrow, as plaintiff below, against the 
Houston & Texas Central Railway Co., to recover the 
value of a certain jack which belonged to the plaintiff, 
and was alleged to have been killed by the locomotive 
and cars of the defendant. 

That it was killed as alleged was admitted. 

The jury under the charge of the court returned a ver- 
dict for plaintiff for $1,000, as the value of the property, 
and legal interest thereon from the date when killed to 
date of verdict, aggregating $1,046.66, for which judg- 
ment was rendered. 

The only question presented for our consideration is 
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this: Was the plaintiff entitled to interest as allowed, or 
should the verdict and judgment have been only for the 
value of the animal when killed? é 

Under our statute, interest, as such, is allowed before 
judgment only in cases of contract, express or implied. 
R. 8., arts. 2972-2981. 

Our statute on the subject of railroads provides that 
“each and every railroad company shall be liable to the 
owner for the value of all stock killed or injured by the 
locomotives and cars of such railroad company in running 
over their respective railways, which may be recovered by 
suit before any court having competent jurisdiction of 
the amount. If the railroad company fence in their road, 
they shall only then be liable in cases of injury resulting 
from the want of ordinary care.” R.5S., art. 4245; Pasch. 
Dig., art. 4921. 

This statute in express terms makes the value of ‘‘the 
stock killed or injured” the measure of damages allowed 
the owner, and to this the verdict and judgment should 
have been restricted. 

The decision in this case is based upon the construction 
given to the particular phraseology of the statute, and is 
not intended to conflict with those decisions, by which, in 
some cases, interest in the discretion of the jury is 
allowed in the nature of damages, or those in which it is 
ordinarily allowed in actions of tort, as trespass for the 
taking and conversion of goods. 2 Sedg. on Damages 
(7th ed.), 90. 

If the interest is remitted the judgment will be reversed 
and reformed at cost of the appellee in and about this 
appeal expended, otherwise it will be reversed and re- 
manded. Cloud v. Adriance, 1 Tex., 106. 

[The interest was remitted.— REPORTER. | 


REVERSED AND REFORMED. 


{Opinion delivered January 28, 1881.] 
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S. M. Barron v. W. F. THompson. 
(Case No. 1126.) 

1, JUDGMENT LIEN.— A judgment upon which executions have been reg- 
ularly issued from time to time as prescribed by law, operates as a 
lien upon land acquired after the rendition of the judgment in the 
county in which the judgment is rendered. 

2. JUDGMENT LIEN.— Though execution may issue within a year after 
the rendition of judgment, it does not continue the judgment lien 
until the judgment becomes dormant, unless due diligence is used to 
enforce the lien. ! 


APPEAL from Cherokee. Tried below before the Hon. 
R. S. Walker. 


S. B. Barron, for himself. 

I. A judgment rendered by the district court in 1861, 
not allowed to become dormant, and which was recorded 
in the county clerk’s office in the county where rendered, 
March 9, 1866, operated as a lien on all lands owned by 
the defendant in the judgment situated in the county at 
the date of the judgment, and also upon lands acquired 
after rendition of the judgment. Pasch. Dig., art. 7005; 
Moore v. Letchford, 35 Tex., 185; Black v. Epperson, 40 
id., 162; Nicholas & Hester v. Crawford, 42 id., 180; 
Hargrove v. DeLyle, 32 id., 170; Thulemeyer v. Jones, 
37 id., 560; Conrad uv. Insurance Co., 1 Peters (marg.), 443; 
Kent’s Com., pp. 435, 437; Sugden on Vendors (7th 
Amer. ed.), 103; Freeman on Judgments, sec. 367; Powell 
on Mortgages (ist Amer. from 6th Eng. ed.), pp. 473-5, 
note and authorities there cited; Harris & McHenry 
(Md.), 449; 1 Md. Ch. Decisions, 459; 1 Blackf. (Ind.), 402; 
15 Johns. (N. Y.), 464; 4 W. Va., 608; 31 Ill., 467; Kal- 
tock v. Jackson, 5 Ga., 153-7; 10 Leigh (Va.), 395; 
Meyers v. Campbell, 12 Mo., 902; Colt v. Dubois (S. C. 
Nebraska, January Term, 1878). 





' This case did not reach the reporter in time for insertion in 53 Tex., 
in which volume reference is made to it. 
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II. An irregularity in the issuance of an execution can 
only be taken advantage of by the defendant in execution 
and cannot be attacked collaterally in another suit. Pasch. 
Dig., art. 13; Boggess v. Howard, 40 Tex., 153; Ayers v. 
Duprey, 27 id., 607; Riddle v. Bush, 27 id., 675; Hawley 
v. Bullock, 29 id., 224; Portis v. Parker, 8 id., 23. 

[No briefs for appellee have reached the reporter. ] 


Moore, CurieFr Justice.— On the 14th of February, 1878, 
the appellant, S. B. Barron, instituted this suit in the dis- 
trict court of Cherokee county, against appellee, W. F. 
Thompson, in the ordinary form of an action of trespass to 
try title, for the recovery of one hundred and seventy-seven 
acres of land, the headright of R. R. Jewell. Both par- 
ties deraign title from and under T. J. Allen. Appellant 
under judgment, execution and sheriff’s deed, and ap- 
pellee by mesne conveyances. On the trial in the court 
below a jury was waived, and the case by agreement of 
parties was submitted to the court, by whom judgment 
was rendered for the defendant. 

The following brief summary will, it is believed, present 
the facts upon which the only questions which need be 
considered will arise: On the 29th of March, 1861, a judg- 
ment was rendered by the district court of Cherokee 
county for one hundred and sixty-one dollars in favor of 
F. M. Taylor against T. J. Allen and George Wagyoner. 
May 23, 1861, execution issued. Shortly afterwards 
Waggoner died. The execution was superseded by Allen, 
by writ of error bond filed September 9, 1861. The plaint- 
iff, F. M. Taylor, died November, 1861, and E. C. Will- 
iams qualified as his administrator January 4, 1862. 
March 9, 1866, judgment of the district court then pend- 
ing on writ of error in the supreme court was filed and 
recorded in the office of the clerk of the county court of 
Cherokee county, in accordance with the act of February 
14, 1860, to prevent judgments from becoming dormant, 











~ 


881. ] BARRON V. THOMPSON. 





Opinion of the court. 





and to create and preserve judgment liens. April 19, 
1867, the supreme court affirmed the judgment of the dis- 
trict court against Allen and his sureties. May 28, 1867, 
mandate of supreme court issued, and May 10, 1868, was 
filed in district court. May 12, 1868, second execution 
issued, but no action seems to have been taken under it. 
At the spring term of the district court, 1872, Williams 
resigned and was discharged as administrator, and the 
October term following James M. Wiggins was appointed 
administrator de bonis non. August 11, 1876, execution 
issued in favor of Wiggins, administrator, and which was 
returned not satisfied. November 13, 1876, the fourth 
execution issued. Under this execution the land in con- 
troversy was levied upon by the sheriff and sold as the 
property of said Allen ‘on the first Tuesday in January, 
1877, and purchased by appellant. 

The defendant in execution, T. I. Allen, acquired the 
land in controversy by deed of conveyance from [. K. 
Williams, assignee in bankruptcy of Austin Jones, of date 
of November 5, 1868, and conveyed it by deed, February 
23, 1871, to E. M. & M. D. Priest. September 17, 1874, 
M. D. Priest conveyed an undivided interest in it to W. L. 
Byrd, and on October 30, 1875, W. L. Byrd and E. M. 
Priest conveyed the entire tract to appellee Thompson. 

Upon the facts there arises two questions, one or the 
other of which must be decided in favor of appellee or 
the judgment should be reversed. These are: First. 
Does a judgment upon which executions have been regu- 
larly issued from time to time as prescribed by law, operate 
as a lien upon after-acquired land in the county in which 
the judgment is rendered? Second. Is the lien of a judg- 
ment upon land lost by the failure of the plaintiff to sue 
out execution for more than a year from the preceding 
execution? 

The first of these questions must, we think, be answered 
in the affirmative. It has been so decided heretofore by 
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this court (Thulemeyer v. Jones, 37 Tex., 560), and we see 
no reason to doubt or question the correctness of that 
decision. Such aconstruction of the statute is not, in our 
opinion, inconsistent with the language giving final judg- 
ments of courts of record “‘a lien on all the real estate of 
the judgment debtor, situated in the county where the 
judgment is rendered, from the date of the judgment.” 
(Pasch. Dig., art. 7005.) Wecan see no reason for sup- 
posing the legislature intended that a judgment should be 
a lien upon lands owned by the debtor at the date of the 
judgment, and not upon suchas he might subsequently 
acquire. After-acquired property in possession of the 
debtor is just as liable to be sold in satisfaction of the 
judgment as if it had belonged to him when it was ren- 
dered. And so far as purchasers from the defendant in 
execution are concerned, the record of the court showing 
the judgment to be unsatisfied, puts them upon notice in 


the one case, as fully as in theother. The only difference 
is that the character of examination in the one case must 


be more extended than in the other. That is, the pur- 
chaser must inform himself whether there are any valid 
unsatisfied judgments against the owner of the land he 
contemplates purchasing, in the county where it is situ- 
ated, and not merely whether there are any such judg- 
ments subsequent to the conveyance of the land to the 
vendor. It has been well settled at common law ever 
since, by it, judgments under it have been held to give a 
lien upon land, that the lien binds after-acquired land. 
4 Kent., pp. 435-7; Freeman on Judgments, sec. 367. And 
so it has been held in most of the American states under 
statutes, in some of them at least, not materially dissimi- 
lar from ours. Ridge v. Prather, 1 Blackf., 402; Handly 
v. Sydenstricker, 4 W. Va., 608; Wales v. Bogue, 31 IIL, 
467; Kollock v. Jackson, 5 Ga., 153; Ralston v. Field, 32 
Ga., 453; Colt v. DuBois, 7 Neb., overruling Filley v. 
Duncan, 1 Neb., 134; Trustees v. Watson, 13 Ark., 74; 
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Steele v. Taylor, 1 Minn., 274; Davis v. Benton, 2 Sneed, 
665; 10 Leigh, 394. 

Was the lien of the judgment waived or lost by the 
neglect of the creditor to enforce it until after the sale of 
the land by the defendant in execution? This question is 
in our opinion of much more practical importance and of 
much greater difficulty of solution. 

The record shows that more than eight years elapsed 
between the issuance of the second and third executions. 
That during this time Allen, the defendant in execution, 
acquired the land and owned it for more than three years. 
After he sold it, more than five years more elapsed before 
the third execution was issued. During which time the 
land had more than once been bought and sold by stran- 
gers to the judgment. If for sucha length of time the 
judgment plaintiff is excused from any act of diligence 
whatever in enforcing the general lien which he acquired 
by his judgment on all the real estate of the defendant in 
the county, and in all other counties in the state in which 
he may have recorded his judgment, the lien given by the 
statute for the security of judgment creditors may be 
perverted so as to become a most dangerous trap for the 
unwary as well as most detrimental to the public in 
general. 

The continuance of the lien, as appellant insists, is plainly 
deducible from, if indeed it is not the obvious import or 
express declaration of, the act of November 9, 1866, enti- 
tled ‘“‘ An act to prevent judgments from becoming dor- 
mant and to create and preserve judgment liens.” The 
first section of this act declares, whenever any final judg- 
ment shall be rendered by any court of record of this 
state, it shall be a lien on all the real estate of the judg- 
ment debtor situated in the county where the judgment 
is rendered, and on all the real estate of the judgment 
debtor situated in any other county of this state, from 
the time when a transcript of such judgment shall be 
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filed for record in such other county: Provided, however, 
that said lien shall cease and become inoperative, if exe- 
cution be not issued within one year from the first day 
when it might issue. Now, by this section a lien is given 
by the rendition of judgment by a court of record in the 
county where rendered, and by its record in other counties 
where recorded, which is preserved by the law for one 
year, and while execution issued within a year is in force. 
But if itis preserved longer, we must look elsewhere than 
to this first section to find a warrant for this conclusion. 

It is claimed that the lien is indefinitely preserved 
if execution issue within one year from the date of the 
judgment by the third section of the act, if ten years is 
not permitted to elapse between the issuance of execu- 
tions. This section reads: ‘‘ No judgment of a court of 
record shall become dormant unless ten years shall have 
elapsed between the issuance of executions thereon.” And 
we readily admit, if the existence or non-existence of a 
judgment lien is necessarily dependent upon whether or 
not the judgment is dormant, this conclusion could not 
be gainsaid. But certainly this is not the case if it is to 
be determined by our former statutes or the previous de- 
cisions of this court. By the act of January, 1839, for 
the collection of the amounts due on judgments, it is 
provided, ‘‘ That whenever a final judgment shall be ren- 
dered by any court of record of this republic, it shall oper- 
ate as alien upon the lands of the defendant from the 
day of the date of the judgment.” Pasch. Dig., art. 3953. 
The act concerning executions, passed February 5, 1840, 
gives a like lien on all the property of the defendant situ- 
ated in the county where the judgment is rendered from 
its date; provided, that said lien shall cease to operate if 
execution be not issued out within twelve months from 
date thereof, and due diligence be not used to collect the 
same. ‘The act of January 27, 1842, to reduce into one 
and amend the several acts concerning executions, gives 
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a lien upon all the real estate of the debtor in the county 
where the judgment is rendered, from the day of its date; 
provided, that such lien shall cease to operate if execution 
be not issued out within twelve months from the date of 
the judgment.” Now it is evident if the proposition in- 
sisted on in behalf of appellant is correct, that judgment 
liens under the law of 1839 and under that of 1842, if ex- 
ecution issued within a year, should have continued in 
force, though no diligence had been used to enforce them, 
until the judgments on which they were dependent be- 
came dormant. The court, however, did not so hold. 
But, on the contrary, says, to give effect to the general 
lien of the judgment due diligence must be used to col- 
lect it. 

In the case of Bennett v. Gamble, 1 Tex., 124, it is said 
the lien of a judgment is lost by the failure to enforce it. 
That the plaintiff will not be permitted to hang back on 
his judgment for nearly three years after the first execu- 
tion, and still retain his lien. This case, it is true, was 
governed by the law of 1840, but the principle that due 
diligence must be used to enforce the lien, or it will be 
lost, as against a purchaser from the judgment debtor, is 
clearly recognized as a principle of the common law. In 
the case of Towns v. Harris, 13 Tex., 507, where the law 
of 1839 seems to have been in force when the first execu- 
tion issued, the court says: ‘‘ Admitting that some of 
these judgments had a lien on the land sued for when ob- 
tained, yet it is very clear that these liens were lost by 
negligence in not seeking satisfaction with reasonable 
diligence.” Yet the delay in that case was certainly much 
less than in this. In the case of Russell v. McCampbell, 
29 Tex., 31, where the execution issued under the act of 
1842, the court expresses the opinion that by the common 
law due diligence must be used to collect the execution, to 
entitle the plaintiff to the judgment lien. This principle 
was not absolutely essential to the decision of the case on 
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another ground, but still it was pertinent to it, and might 
have controlled its determination without adverting to the 
other ground upon which it seems to be more directly 
placed, if the court had thought fit. It cannot therefore 
be regarded as merely dicta. But be that as it may, the 
other ground upon which it is claimed that it was decided 
is more directly applieable to the particular question which 
we are considering. The judgment was entered against 
the defendant, with a stay of execution for six months. 
Execution issued within less than twelve months from the 
expiration of the stay, but not within that time from the 
date of the judgment. The court held the lien lost, yet 
there was no pretense that the judgment was dormant. 
Execution issued within the proper time to prevent dor- 
mancy, and subsequently from time to time. But the 
lien was lost because not issued within the year from the 
date of the judgment, as well as by reason of the subse- 
quent want of diligence in not enforcing the executions 
which were issued. For the want of diligence which loses 
the judgment lien, may be manifested by the use made of 
the execution when issued, as well as by the failure to have 
it issued. 

But if there is any doubt in view of these statutes and 
the decisions upon them, whether the lien is preserved 
until the judgment is suffered to become dormant, this 
doubt is dissipated by subsequent statutes and decisions. 
The act to prevent judgments from becoming dormant, 
and to create and preserve judgment liens, of February 
14, 1860, provided that ‘‘ whenever judgment shall be ren- 
dered an execution may be issued thereon by the court 
or clerk, that said judgment shall not become dormant 
unless ten years shall have elapsed between the issuance 
of executions thereon.” But the mere judgment does not 
of itself operate asa lien. This is only acquired by the 
record of a transcript of the judgment in the office of the 
county clerk of the county in which it is desired to have it 
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operate as alien. And the lien when thus acquired con- 
tinues merely for four years unless the judgment is rein- 
scribed or recorded. Pasch. Dig., pp. 671-2. Thus it will 
be seen, that though the judgment may be dormant, the 
lien may be preserved by the recording of the transcript, 
and while the judgment may be in full force anc vigor, 
the lien, if acquired, may be lost. Jackson v. Butler, 47 
Tex., 424; Black v. Epperson, 40 Tex., 163. 

Construing the act of 1866, in force when the judg- 
ment against Allen fixed a lien upon the land in contro- 
versy, in the light of previous legislation to which we 
have referred, and the former decisions of this court 
which have been cited, we are constrained to say that in 
our opinion the third section of the act which prevents 
judgments from becoming dormant until ten years shall 
be suffered to elapse between the issuance of executions, 
gives us no aid in the construction of the first section 
which creates and preserves the judgment liens. This 
first section in unmistakable terms creates a lien on the 
real estate of the debtor in the county where it is rendered 
from the date of the judgment, and in any other county 
in which it may be recorded from the date of such record, 
and preserves it from ioss, at the expiration of twelve 
months from the date of judgment, by the issuance of 
execution within that time. But how much longer the 
lien thus preserved shall continue in force is not indicated 
in this or any other section of the act. Its subsequent 
continuance depends on the facts of each particular case, 
and must be determined by the rules and principles of law 
applicable to them. And while we doubt not that many 
unguarded expressions and even well considered decisions 
may be found in some of the courts of our sister states, 
which hold that liens continue where execution issues 
within a year until the judgment is suffered to become 
dormant, it does not do so with us, as has been settled by 
our former decisions, unless due diligence be used to en- 
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force such lien. The statute under which this case must 
be decided was enacted in view of these previous decisions 
and should be construed and interpreted by them. Doing 
this, there can be no hesitancy in saying the failure of the 
plaintiff to sue out execution on his judgment for the 
time shown in the record was such a want of diligence 
as deprived him of any claim to a lien upon this land 
previous to its sale by Allen, and long before its subse- 
quent purchase by appellee. 

There is no error in the judgment, and it is therefore 
affirmed. 

AFFIRMED. 
[Opinion delivered May 24, 1880.] 





Mary O. Arto v. H. A. MAYDOLE. 
(Case No. 1092.) 


. HOMESTEAD.— It is not necessary, under the constitution of 1876, that 
a block of ground enclosed and adjoining one on which a dwelling 
house stands, should be necessary to the enjoyment of the dwelling 
house as a homestead, to be protected as a part of the homestead 
from forced sale. The question is one of fact as to whether it con- 
stituted a part of the designated homestead. 

. Same.— The fact that such a lot in a town or city may have been 
used as an approach to the mansion, or for purposes of ornamenta- 
tion or pleasure only, would not divest it of its homestead char- 
acter. The law in such a case would not make the distinction. be- 
tween necessity and convenience determine the homestead character 
of the property. 

. HOMESTEAD — CHARGE OF COoURT.— See opinion for a charge of the 
court, which, though abstractly proper, was calculated to mislead 
the jury, by withdrawing from their consideration the question of 
fact as to whether certain property was a part of the homestead. 
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AppreaL from Harris. Tried below before the Hor 
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Suit by injunction, by Mary O. Arto, the appellant, 
against H. A. Maydole, the appellee, praying the judge 
to enjoin H. A. Maydole from selling as substitute trustee, 
as he had advertised to do, block forty-four of the S. 
M. Williams survey, in the city of Houston, under a deed 
of trust, executed by Susan Arto, on the 12th day of 
September, 1876, to W. W. Downing, for the use of 
Beulah Downing, to secure one thousand dollars and in- 
terest, loaned to Susan Arto by Beulah Downing. The 
writ of injunction was prayed for on the grounds that 
block forty-four was at the time of the execution of the 
deed of trust, a part of the homestead of Susan Arto, who 
was at the time the head of a family; and had been 
the homestead of herself and her deceased husband and 
of their family, long before; that the plaintiff purchased 
block forty-four from Susan Arto after the execution of 
the deed of trust, but after Susan Arto had acquired the 
right and title of the other heirs to whom block forty- 
four had been in part partitioned, and that when plaintiff 
purchased, it was at that time a part of the homestead of 
Susan Arto, and was used and enjoyed asa part of the 
homestead of Susan Arto and her family. 

The judge granted the injunction, and the petition was 
filed in the district court of Harris county on the 4th day 
of May, 1878. 

When the case came to be tried on its merits, the ap- 
pellee, Maydole, in his answer presented two issues: 

Maydole denied that block forty-four was ever a part of 
the homestead of Susan Arto and her husband, and de- 
nied that it was a part of the homestead of Susan Arto 
at the time the deed of trust was executed. 

He alleged that the beneficiary in the deed of trust, 
Beulah Downing, was induced to lend the money by the 
statements of John Arto, son of Susan Arto, representing 
himself to be her agent, that his mother, Susan Arto, did 
not claim block forty-four as a homestead. 
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The main issue made between the parties was whether, 
at the time of the execution of the deed of trust, block 
forty-four was a part of the homestead of Mrs. Susan 
Arto. Verdict and judgment for Maydole. 

The court instructed the jury that the use of a walk 
for family ingress and egress over the block No. 44, and 
being the only outlet from the dwelling, would not be 
sufficient to make the property a part of the homestead, 
although it was not denied that block forty-four was en- 
closed and duly separated from the dwelling house by a 
fence with a gate through it. The evidence showed that 
there was no street between block forty-four and the 
mansion house. Block forty-four was used for grazing 
purposes. The front entrance to the house was reached 
by way of a raised walk across block forty-four, and by 
this walk through that enclosed block the family found 
ingress and egress to the dwelling house, which was situ- 
ated only fifteen feet from the north line of block forty- 
four. Other facts are apparent from the opinion. 


Barziza & Oliver, for appellant. 


BoNNER, ASSOCIATE JUSTICE.— Prior to the constitution 
of 1876, the homestead, by deed of trust duly executed, 
could be made security for an indebtedness other than 
the purchase money. Jordan v. Peak, 38 Tex., 429. 

By section 50, art. XI of that constitution, however, it 
is declared that . . . ‘“‘no mortgage, trust deed or 
other lien on the homestead shall ever be valid, except for 
the purchase money therefor, or improvements made 
thereon, as hereinbefore provided, whether such mortgage 
or trust deed, or other lien, shall have been created by the 
husband alone, or together with his wife; and all pre- 
tended sales of the homestead involving any condition of 
defeasance shall be void.” 

The trust deed under consideration was made subse- 
quently to the adoption of this constitution. 
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The legal effect of the verdict was to find that at the 
date of the trust deed, block 44 was not part of the home- 
stead of Susan Arto. 

This verdict should control the disposition of the case, 
unless there was error in the charge of the court by 
which it might have been improperly influenced. 

The charge given, virtually instructed the jury as a 
question of law, that block 44 was not part of the home- 
stead, unless it was a necessary adjunct thereto for its 
full enjoyment, although it might have been a convenience 
for this purpose. 

A homestead in a city need not necessarily be confined 
to one lot, but may consist of one or more, provided that 
the same shall be used for the purpose of a home, or as 
a place to exercise the calling or business of the head of 
a family. Const. 1876, art. XI, sec. 51. 

With this and the further restriction, that the lot or 
lots shall not, without reference to the improvements, 
exceed in value $5,000, at the time of the designation as 
a homestead, it would be immaterial that the homestead 
miy have consisted of both block 35 and adjoining 
block 44. 

The question is not whether any portion of this adjoin- 
ing block may have been a necessity or a mere convenience 
to the enjoyment of the homestead, but whether, in fact, 
it was a part of the homestead. If it was, the fact that 
it may have been used as an approach to the mansion, or 
for purposes of ornamentation or pleasure grounds only, 
would not defeat it of the homestead protection. The 
law in such cases would not draw the line between neces- 
sity and convenience; at what point the homestead com- 
mence3, and where it ends; but the whole question is one 
of fact, whether the part sought to be sold was embraced 
within a designated homestead protected by the con- 
stitution. 

The charge given, and which was sought to be cor- 
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rected by the charge asked and refused, but which itself 
was not unobjectionable, was calculated to mislead the 
jury by withdrawing this question of fact from their con- 
sideration, and was therefore error, for which the judg- 
ment must be reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered January 25, 1881. 
J b 





W.S. Stewart v. JOHN Kemp Er AL. 
(Case No. 1087.) 

1, PLEADING— NEW PARTIES.—A defendant in trespass to try title 
answered, denying that he was in possession, and after averring 
that he had sold and conveyed the land after the filing of the peti- 
tion, but before service of citation on him, and without knowledge 
that he was sued, asked that his vendee be made a party defendant. 
Held — 

1. The answer was properly disregarded by the court. 

2. The refusal to make the defendant’s vendee a party, even if 
he might properly have been made a party, was not an error of 
which the defendant could complain. 

2. TAX TITLE — EVIDENCE.— A defendant in trespass to try title offered 
in evidence the condemaation of the land to be sold for taxes by 
the county court on November 1, 1867, at a special term thereof, his 
certificate of purchase, and tax deed. Held — 

1. No authority existed for the holding of a special term of the 
county court under the constitution of 1865. 

2. The evidence was properly excluded; the judgment of con- 
demnation and all proceedings thereunder were alike invalid. 

8. QUAZRE — PURCHASER AT TAX SALE.— Whether a purchaser of land at 
tax sale, whose title is invalid, but who neither knew, nor by proper 
diligence could have known, when he purchased, the invalidity of 
his deed, is entitled to have refunded to him taxes which were a 
charge upon the land before the entering of a decree cancelling the 
tax deed, queere. 


AppEAL from Matagorda. Tried below before the Hon. 
W. H. Burkhart. 


The opinion states the case. 
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A. EF. Pearson and Fred C. McCamley, for appellant. 

I. A purchaser of land, before citation is served on his 
vendor, is a necessary party. Jennison v. Halbert, 47 
Tex., 188; Story’s Eq. Pl., sec. 156. 

II. In such acase suit is not notice, and lis pendens 
does not apply. See Bouvier’s Law Dic., under head of 
‘** Lis Pendens.” 

III. The deed and. certificate of purchase should have 
gone to the jury under proper instructions. 

IV. Such a deed, after two years from the purchas:, 
cannot be attacked for want of authority in the officer to 
mike the sale. Acts of 11th Leg. (1866), p. 154. 

V. The county judge, under the law of 1866 and the 
then constitution, had the right to call a special term for 
such purposes as condemning lands to sale for taxes. 
Const. of 1866, secs. 15, 16, p. 14, art. IV; Pasch. Dig., 
p. 936. 

VI. Such county courts had all the jurisdiction of the 
former county courts, one of whose powers was to call a 
special term. 2 Pasch. Dig., art. 6068; O. & W. Dig., 
265; Laws of 11th Leg. (1866), p. 44, sec. 3. 

VII. Neither the constitution nor statutes forbade such 
a special term, and ex officio, when unrestrained, the pre- 
siding officer has the right to hold special terms, the terms 
of the county court being independent of each other in 
each county, and not dependent on terms in other coun- 
ties, as the district court is. Const. of 1866, art. IV, secs. 15, 
16; Pasch. Dig., art. 6068; O. & W. Dig., 265; 3 Tex., 516. 


Ss = 


VIL. Defendant had a right to have refunded him his 
purchase money, taxes and interest, if he had no deed. 
Pasch. Dig., art. 7502; Laws of 1871, 1st Sess., p. 52, secs. 
24-32; Laws of 1873, p. 191, sec. 3; p. 148, sec. 24. 


A. P. McCormick, for appellees. 


GouLp, AssociaTE J USTICE.— Kemp and others, claiming 
to be the owners of the B. F. Jacques headright league, 
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brought this suit on December 1, 1877, to recover 3,760 
acres of said league from W. S. Stewart, and to cancel a 
deed made to said Stewart on June 22, A. D. 1875, by 
Rugeby as sheriff and collector of taxes, reciting the pur- 
chase of the land by Stewart at a tax sale on November 
9, 1867. 

The defendant answered, denying that he was, or had 
been, in possession of the land, and stating that on De- 
cember 7, 1877, before any citation was served on him 
and without any knowledge of the institution of this suit, 
he had sold and conveyed the land to Minnie J. Stewart, 
who was the owner and only necessary defendant, asking 
that she be cited to defend. He also specially excepted 
to the petition because of the failure to tender sums paid 
by defendant by way of taxes, penalties and costs in- 
curred against the land sued for, by plaintiffs’ laches. 
He also speci: 1 y answered, alleging the levy and assess- 
ment, in the year 1867, of county and state taxes, 
amounting with penalties and costs to $5.95; the condem- 
nation of the land to be sold for taxes by the county 
court of Matagorda county on November 1, 1867; sale 
and purchase on November 9, 1867; the failure to redeem 
for over two years the deed of June 22, 1865; that 
plaintiffs have paid no taxes on the land since 1861, and 
that defendant has paid taxes from 1867 to 1877 inclusive; 
asking, if his title to the land should be held invalid, that 
he recover back all sums so paid for taxes, with interest 
and penalties as in cases of redemption, and that the same 
be held a lien on the land, and the land decreed subject 
thereto. 

The court declined to order Minnie J. Stewart to be 
made a party, overruled the exceptions to the petition, 
and on the trial excluded the defendant’s deed and the 
judgment of the county court condemning the land to be 
sold; also his evidence that he had paid the taxes on the 
land since the year 1867 to the time of trial. The evi- 
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dence of defendant being all excluded and the plaintiffs’ 
title established by written muniments, the jury under 
the direction of the court returned a verdict for the plaint- 
iffs, and there was judgment accordingly for the recovery 
of the land and the cancellation of the tax deed. 

We are of opinion that the court did not err in disre- 
garding the answer of defendant, suggesting that he had, 
after suit filed, sold the land to Minnie J. Stewart. The 
answer did not amount to a disclaimer, nor did it state 
enough to show that Minnie J. Stewart was a necessary 
or proper party. Even if she might have been made a 
party, we do not see how appellant is injured by the re- 
fusal of the court. 

We are further of the opinion that the tax deed, certifi- 
cate of purchase and judgment of condemnation were 
all properly excluded. The judgment condemning the 
land purports to be made on November 1, 1867, at a 
special term of the county court. By the constitution of 
1866 and the act approved October 25, 1866, ‘‘To organize 
the county courts,” etc., that court was held by the judge 
of the county court ‘‘once in every two months,” ‘‘com- 
mencing on the first Mondays in February, April, June, 
August, October and December of each year, may re- 
main in session until the business is disposed of.” Const. 
of 1866, art. IV, secs. 15, 16; Laws of 11th Leg. (1866), 
p. 44, sec. 4. No provision appears to have been made 
for special terms of the county court. That court is not 
to be confounded with the police court created under the 
same constitution. The county court had jurisdiction to 
try cases both civil and criminal, and it was on the county 
court, and not on the police court, that the ‘‘act for the 
assessment and collection of taxes,” approved November 
10, 1866, sought to confer the power of condemning lands 
to be sold for taxes. (Laws of 11th Leg., p. 153, sec. 23.) 
As it appears that the county court acted without author- 
ity in holding the special terni at which the judgment of 
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condemnation offered in evidence was rendered, that 
judgment and all of the subsequent proceedings predi- 
cated thereon were alike invalid. 

Appellant submits the proposition that ‘‘ defendant had 
a right to have refunded to him his purchase muney, 
taxes and interest, if” (though) ‘“‘he had no deed.” 

If the defendant in good faith bought the land ata sale 
for taxes, which he neither knew, nor by proper diligence 
might have known, to be invalid, and by his purchase, 
paid taxes which were a valid charge on the land, we are 
not prepared to say that the court should have allowed 
the owners the equitable relief of cancelling the tax deed, 
without requiring them to refund the payments of which 
they had received the benefit. We have, however, been 
cited to no case where such a rule has been enforced, as to 
sales for taxes, in the absence of some statutory provision 
on the subject. 

In Blackwell on Tax Titles (3d ed., p. 491), it is said 
that a court of chancery will impose terms upon the 
complainant in granting relief, and a case is cited from 
Ohio, where the court set aside a tax sale for fraud, but 
required the complainants to ‘“‘refund the purchase money 
and interest, with the penalty of fifty per cent. allowed 
by law.” Dudley v. Little, 2 Hammond, 509. From the 
language used it may be inferred that there was a statute 
in Ohio on which the decision was based, and that infer- 
ence is strengthened when it is found that there was such 
a statute there a few years later. See Blackwell on Tax 
Titles, p. 492; Gillette v. Webster, 15 Ohio, 623. 

In the case of Osborn v. Robson, a purchaser at a tax 
sale was denied compensation for improvements, on the 
ground that he either knew, or might have known, the 
invalidity of the sale. 13 Tex., 307. So here it would 
seem that the defendant ought to have known that the 
judgment of condemnation was a nullity, and in buying 
at atax sale under such a judgment did not so act in good 
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faith as to give him an equitable right to be recompensed 
on losing the land. See Cooley on Taxation, ch. 17; 
also p. 544; Polk uv. Rose et al., 25 Md., 153. 

The plaintiffs’ title was established by the deeds intro- 
duced, and there being no other evidence before the jury, 
the court did not err in instructing them to find for plaint- 
iffs. Reid v. Reid, 11 Tex., 585. 

AFFIRMED. 


[Opinion delivered January 21, 1881.] 





JOHN R. PEEL v. JAMES M. GARY. 
(Case No. 1019.) 

1. PrRactTiIceE.— When on an inspection of the record it appears that the 
error committed by the district court consisted in enforcing a ven- 
dor’s lien for the payment of debt, on a larger interest in land than 
that to which the lien rightfully attached, and the record discloses 
the specific interest that is subject to the lien, the jud:;ment will be 
reversed and reformed in the supreme court so as to enforce the 
lien, on the interest subject to 1t. 


AppEAL from Montgomery. Tried below before the 
Hon. James Masterson. 


John R. Peel, for appellant. 
Davis & Sayles, for appellee. 


BONNER, ASSOCIATE JUSTICE.— In thiscase the appellee, 
James M. Gary, sued appellant, John R. Peel, upon a 
promissory note for $181.69, with prayer for personal 
judgment and enforcement of vendor’s lien. 

The note recites that it was given for the one undivided 
half of the north half of a third of a league of land pat- 
ented to Denwood James. 

Judgment was rendered for plaintiff, principal and in- 
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terest, ard enforcing the vendor’s lien on the whole one- 
third of a league, from which this appeal is taken. 

In rendering judgment enforcing the vendor’s lien upon 
the whole one-third of a league, there was error for which 
it must be reversed. 

A jury was waived, and as the note upon its face shows 
for what interest in the land it was given, the judgment 
will be reformed in this court, so as to enforce the vendor's 
lien only upon the undivided one-half interest in the 
north half of the third-of a league of land patented to 
Denwood James as described in the petition; appellee to 
pay the costs in and about this appeal expended, and it is 
accordingly so ordered. 

REVERSED AND REFORMED. 


[Opinion delivered January 21, 1881.] 





F. San Roman v. A. H. Watson. 
(Case No. 1129.) 


1. APPEAL BOND.— The fact that the names of the securities to an appeal 
bond, given to remove a cause from the county to the district court 
under act of August 9, 1876, did not appear in the body of the bond, 
or that the principals did not sign the same, would not render it 
invalid. 

2. ADMINISTRATION DE BONIS NON.—On the application of a residuary 
legatee under a will, the executor was removed, and by the judgment 
of a court having jurisdiction, he was required to turn over toa 
third party the property of the estate undisposed of, for the benefit 
of the legatee. Afterwards, and sixteen years after the will was 
admitted to probate, an application was made for letters de bonis 
non, by one who showed no interest in the estate, and who failed to 
show that any debts remained ungaid except one due to contestant. 
The application was contested by the only legatee for whose benefit 
any portion of the estate could be sold. Held, that the application 
was properly refused. 

B. STATUTE CONSTRUED — ADMINISTRATION.— One to whom, as trustee, 
property of an estate has been turned over by the judgment of a 
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court having jurisdiction, which judgment remains in force, is such 
a ‘party interested,” in contemplation of the statute, as can contest 
an application for a grant of letters of administration de bonis non. 
4, APPEAL BOND.— A bond given as an appeal bond from the county 
court to the district court, executed under the act of August 9, 1876, 
which designates the payee by inserting the name of the county 
judge, and immediately following, the words ‘‘ county judge,” for- 
mal in other respects, is in substantial complianc2 with the statute. 


Error from Cameron. 

Contest made by A. H. Watson as trustee, and Ida 
Baker Mallory as residuary legatee, joined by her husband, 
Robert Mallory, of New York, defendants in error, claim- 
ing to act by virtue of the will of Robert J. Lawlor, de- 
ceased, to the granting of letters of administration de 
bonis non, with the will annexed, of Lawlor, to F. San 
Roman, plaintiff in error. 

In January, A. D. 1862, Lawlor, then a citizen and res- 
ident of the city of Brownsville, in the county of Came- 
ron, state of Texas, died in the city of Sota la Marina, 
Mexico, leaving a will which was probated in the state of 
New York, and also, under our laws, probated in Came- 
ron county, Texas. 

By the terms of the will, Charles Graham Mease, of 
New York, Joseph San Roman and Franklin Cummings, 
of Brownsville, Texas, were appointed his executors, and 
qualified as such. The greater part of Lawlor’s estate 
was situate in Cameron county, Texas, and some lands 
owned jointly by General R. B. Marcy and himself, situate 
in the counties of Bee and Goliad. 

Mease under the will was to act only in the state of 
New York, as one of the executors, and also in the capac- 
ity of a trustee, to invest proceeds of the estate for Ida 
Baker Mallory after payment of all debts, legacies, etc. 
Joseph San Roman and Franklin Cummings were, as ex- 
ecutors, to have sole control of the property situated in 
the state of Texas. 

In July, 1876, Mease was removed from the executor- 
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ship and trusteeship by the courts of New York, and A. 
H. Watson appointed ‘‘in the place of Mease,” and to 
“carry out and execute the unexecuted and unfinished 
trusts of the will.” 

In 1874 Franklin Cummings died. Joseph San Roman 
continued to act as executor in Texas until July 10, 1877, 
at which date the present defendants in error instituted 
proceedings in the county court of Cameron county to 
remove him, alleging amongst other things that he, Joseph 
San Roman, had left this state to reside in Spain, and 
asked ‘‘ that he be held to have vacated and abandoned 
his trust, and that he be removed as executor, and that 
the said lands be by the county court delivered to A. H. 
Watson, trustee for the trusts as aforesaid, as the said 
lands and the entire estate is distributed by the said will, 
or that some resident of the county and state, competent 
therefor, be appointed executor, as may seem meet and 
proper to this honorable court, and such other order and 
relief as the case may demand by requiring bond or other- 
wise.” 

These proceedings ended in the county court in a de- 
cision adverse to Watson ef al. upon which they appealed 
to the district court. 

On the 12th of September, 1878, the district court en- 
tered its judgment on this appeal, removing Joseph San 
Roman from the executorship. 

No further action was had in the matter, until the 11th 
of November, 1878, when F. San Roman filed his appli- 
cation in the county court of Cameron county, alleging 
the vacancy in the succession of said Lawlor, caused by 
the removal of Joseph San Roman, the sole surviving ex- 
ecutor, by the district court of Cameron county, on Sep- 
tember 12, 1878; that there was situated in the county of 
Cameron property of said estate remaining unadminis- 
tered, and praying to be appointed administrator de bonis 
non with the will annexed, for the purpose of adminis- 
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tering such of the estate as yet remained unadminis- 
tered, etc. 

On the 2ist of November, 1878, A. H. Watson et als. 
filed in the county court their objections to the granting 
of letters, setting up the different steps taken from the 
death of Lawlor; that the estate was not indebted; that 
Ida Baker Mallory was, by the terms of the will of Lawlor, 
his residuary legatee, and as such was, with A. H. Wat- 
son, trustee, entitled to the residue of the estate, 
pleading the judgment of the district court of the 12th of 
September, 1878. 

At the same term of the county court, F. San Roman 
filed his answer to said objections with a copy of the will 
of Lawlor annexed. The county court heard the contest 
thus made, at the same term, on the 27th of November, 
1878, overruled the objections of Watson ef als., and 
granted the application of F. San Roman, who at once 
duly qualified as such administrator. From this decision 
Watson et als. appealed again to the district court. On 
the 13th of March, 1879, F. San Roman filed in the dis- 
trict court an amended answer to objections of Watson 
et als. On the 21st day of February, 1879, F. San Roman 
filed a motion to dismiss the appeal from the county court. 
This motion was overruled by the court, to which Sap 
Roman excepted, and assigned the same as error. On 
the 14th day of March, 1879, the district court heard the 
cause, and without the intervention of a jury gave judg- 
ment for Watson, no debts appearing. 


Powers & Wells, for plaintiff in error. 

I. The law contemplates the enforcement of all such 
obligations as the appeal bond, by the officer to whom 
they are made payable, by virtue of his office and by that 
alone. It is not the person, but the officer, that can or does 
act in the enforcement of all such obligations. If not 
payable to the officer they cannot be enforced. Laws of 
1876, p. 128, sec. 130. 

Vout. LIV — 17 
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II. The bond in this case, on appeal from the county to 
the district court, is not signed by the principals, or any of 
them, or by any one for them. Laws of 1876, p. 128, sec. 
130; Pasch. Dig., art. 1491; id., art. 1495; Courand v. 
Vollmer, 31 Tex., 397. 

Ill. The court improperly denied and dismissed the ap- 
plication of plaintiff and petition herein, for the reason 
given by the court, to wit: ‘‘ Because no indebtedness of 
said estate was stated in said application.” Laws of 1876, 
p. 94, sec. 2; id., p. 97, sec. 18; Langley v. Harris, 23 Tex., 
569; Runnells v. Kownslar, 27 Tex., 533; Little v. Bird- 
well, 27 Tex., 691; Wilson v. Townsend, 2 Vesey, Jr., 
696; Birmingham v. Wimvan, 2 Sch. & Lef., 449; Story’s 
Eq. Jur., sec. 1075 et seq. 


BONNER, ASSOCIATE JUSTICE.— The first, second and 
third errors assigned by the plaintiff in error, and the 


propositions thereunder, may be stated substantially as 
follows: 

‘*That the court improperly overruled petitioner’s mo- 
tion to dismiss the appeal from the county court to the 
district court, because what purported to be an appeal 
bond is not made payable to the county judge of Cam- 
eron county, the words, ‘county judge,’ as used in said 
bond, being merely descriptio persone, and that said 
bond is not made payable to the county judge, or his suc- 
cessors in office,” etc. 

The fifth and sixth errors assigned by plaintiff in error 
and his proposition thereunder, are substantially as fol- 
lows: 

‘**The appeal bond in this case, from the county to the 
district court, is not signed by the principals, or any of 
them, or by any one for them; it is merely signed by two 
parties who are in no wise connected with the case, who 
are not considered in the body of the bond as sureties.” 

The bond given on appeal from the county to the dis- 
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trict court, and which was objected to in this case, was 
under act August 9, 1876, regulating proceedings in the 
county court pertaining to estates of deceased persons. 
15th Leg., 93. 

The bond was payable to H. Klahn, county judge, was 
conditioned as required by the statute, and in our opinion 
was a substautial compliance with the same. 

The fact that the names of the sureties did not appear 
in the body of the bond, or that the principals did not sign 
the same, would not, under repeated decisions of this 
court, render it invalid. Cooke v. Crawford, 1 Tex., 10; 
Shelton v. Wade, 4 Tex., 150; Lindsay v. Price, 33 Tex., 
280; McKellar v. Peck, 39 Tex., 381. 

The seventh and eighth errors assigned are, that ‘‘ the 
court improperly denied and dismissed the application of 
plaintiff and petitioner herein for the reason given by the 
court, to wit: ‘Because no indebtedness of said estate 
was stated in said application,’ in this: 

‘Tt was necessary that there should be an administra- 
tor appointed by the courts of probate to close this ad- 
ministration, in the settlement of the accounts of said 
estate, and the monies due to it, upon a vacancy occurring 
in the original administration. 

‘‘And because the record in this cause shows that there 
were, ald now is, remaining unsold, in the state of Texas, 
land belonging to said estate, which, under the provis- 
ions of said will, should have been sold and the proceeds 
remitted to New York and invested; wherefore the pro- 
visions of said will are not fully administered in this state, 
as said will requires.” 

The reason given by the court for refusing to grant to F. 
San Roman letters de bonis non, was, that it did not ap- 
pear that the estate was indebted at the time when his 
application was filed. 

An administration de bonis non is in legal effect the 
continuance of the previous administration, and we do 
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not say but that in a proper case such letters could be 
granted, though the estate might not then be indebted. 
The applicant, F. San Roman, however, in our opinion, 
fails to show affirmatively any error in the legal effect of 
the judgment below, though the reason assigned for it 
may have been wrong. White v. Downs, 40 Tex., 227. 

His application was made sixteen years after the will 
was admitted to probate. He does not show by the testi- 
mony but that all the debts of the estate and the legacies 
in the will, save that given to one of the contestants, Ida 
Baker Mallory, have been fully paid off. He does not ap- 
pear to have any interest, personally or otherwise, in the 
estate. His application for the administration, and which, 
if granted, would be followed by a sale of the lands, is 
contested by Mrs. Mallory, the only one, so far as shown 
by the record, who is now interested in this sale, or for 
whose benefit there might exist a necessity for the same; 
and it would seem that if she does not complain a mere 
stranger should not. Besides, by a former judgment of 
the court, still in force and not appealed from, the posses- 
sion of the property was given to her co-contestant, Wat- 
son, for her benefit. 

The ninth, tenth and eleventh errors assigned, being 
all the others relied upon which have not been virtually 
disposed of, are, that ‘‘ the court improperly entertained at 
all the objections of the contestants, A. H. Watson et als., 
because, under the laws of the state of Texas, they had 
no legal status in the courts of this state, because they 
were not ‘parties interested,’ in this: 

‘*A. H. Watson’s appointment as trustee of the said 
estate by the courts of the state of New York, of itself, 
conferred upon the said Watson no authority to appear 
as such trustee, or in any way for said estate, in the 
courts of the state of Texas. 

‘**Because by the very terms of said will the New York 
trustee of this said estate was not authorized to, and 
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could not, take possession of any estate in the state of 
Texas, but only of money remitted to him by the execu- 
tor here. 

‘‘The said Ida Baker Mallory is not residuary legatee 
by the terms of said will, but is only entitled to a life 
estate in the monied interest accruing from said invest- 
ments as the New York trustee of said estate may make. 
And she is not, therefore, entitled to the present or future 
possession of said estate.” 

Under the facts presented in the record, it is sufficient 
to say, in answer to the above, that by the former judgment 
of the court referred to as being still in force and not ap- 
pealed from, the possession of the property was decreed 
to the trustee Watson for the benefit of Mrs. Mallory. 
This was such a recognition of her right to act here, as 
would be held on a collateral attack in a contest of this 
character, to constitute him such interested party as 
could contest an unnecessary grant of administration. 
Beside, Mrs. Mallory, who has a direct interest in the 
proceeds of the sale of this land, was herself a party to 
both that and the present proceedings. 

Judgment affirmed. 

AFFIRMED. 

[Opinion delivered January 22, 1880. ] 
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JOSEPH LEAL DE TREVINO V. YNDELECIO TREVINO. 
(Case No. 12°6.) 

1. Drvorce.— When a marriage has been solemnized in Texas, and 
cause for divorce exists for acts committed in Texas, her courts 
have jurisdiction to annul the contract of marriage, though at the 
time the defendant in a suit for that purpose may be permanently 
residing in a foreign jurisdiction. 

2. Divorce — SERVICE.— If, in a suit brought for divorce, service be ob- 
tained under the act of March 15, 1875 (R. S., 1230), the fact that a 
foreign government might not regard a judgment based on such 
service as valid, furnishes no reason why the courts of Texas should 
not afford relief by assuming jurisdiction. 





















262 : TREVINO V. TREVINO. [Galveston Term, 





Statement of the case. 





8. FacT casE.— See statement of case for evidence held insufficient to 
authorize a divorce, and some of which should have been excluded 
without objection. 


APPEAL from Cameron. ‘Tried below before the Hon. 
John C. Russell. 

Suit by Yndelecio Trevino against the appellant for a 
divorce. Service was made under the act of March 15, 
1875. (R.5., art. 1230.) The service was made by notice 
and copy of petition as required by that act, in the city 
of Matamoras, Mexico. The original return of service 
was defective, and was by leave of the court amended. 

The marriage was proved. The witness, Ricardo Lucio, 
knew the parties, and testified that he knew also José 
Maria Leal, who was a peddler, who often visited Josefa 
on the ranch, ‘‘ and treated her as his mistress.” In answer 
to a threat by witness that ‘‘if he, Leal, did not act differ- 
ently he would inform the plaintiff,” he was answered by 
Leal that ‘‘she was kept by him—that it was all right, 
and to say nothing to plaintiff.” He said he ‘‘ acted with 
the woman as with a whore.” All this was objected to 
and excluded, except the declarations of Leal, which were 
permitted in evidence. 

This witness testified that Leal only came when the 
husband was absent, and that he saw them shut them- 
selves up in the house together three times. Explaining 
what he meant by saying he observed undue familiarity, 
he said he saw Leal take hold of her once. 

Pecho Cortinas swore that he knew that defendant com- 
mitted adultery with Leal, because he saw them shut 
themselves in a house with two rocms, three or four 
times. Was told that Leal would get into the bed where 
plaintiff and defenant were sleeping. One night he heard 
a pistol shot fired, and soon after saw Leal running away 
in his drawers. A sister of the defendant explained the 
pistol shot heard by Cortinas, by stating that Leal one 
night at a late hour was sitting on the side of her bed, 
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there being no light, and believing there was no one else 
in the room, when he was suddenly flushed by the plaint- 
iff, who seized him by the hair, and on his breaking loose, 
fired at him. 

The letter referred to in the opinion seems to have been 
introduced by defendant and not objected to. It was from 
the plaintiff to his brother-in-law, giving his own version 
of the pistol shot fired at night. In it he states, that Leal 
took the liberty t» go to plaintiffs bed one night, ‘‘ ap- 
proaching on the side where Josefa was. On becoming 
aware of it (as it was natural, I was sleeping on the same 
bed), I grasped them and found they were kissing and 
embracing each other. Alas! brother of my life, I do not 
know how I could suffer such infamy.” The letter pro- 
ceeds to express a proper amount of indignation, and in- 
forms his kinsman that he fired a pistol shot at Leal as 
he fled. There was much other testimony not important 
to detail. 

It is apparent from the amended pleadings in the case 
that each party desired a divorce, which may to some ex- 
tent explain the character of testimony contained in the 
transcript. 


W. A. Crafts, for plaintiff in error. 


Moore, CHIEF JUSTICE.—The marriage sought to be 
dissolved by this suit was contracted in Texas between 
residents, and, as we are authorized to presume, citizens 
of Texas. The acts by reason of which the divorce is 
sought, are alleged to have been committed in Texas, 
where the plaintiff is now and has continuously since re- 
sided. Under these circumstances, we do not think it can 
be doubted that the court has authority to annul the con- 
tract, at least within our jurisdiction; notwithstanding the 
fact that the defendant, subsequent to the commission of 
the acts complained of, may have gone beyond the state 
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and taken up her residence within a foreign country. 
If we are to concede that a judgment rendered upon ser- 
vice such as that had in this case, should and would be 
held invalid beyond the jurisdiction in which it is pro- 
nounced, this in our opinion would not deprive the court 
of jurisdiction given by the statute, or furnished a valid 
reason for refusing appellee the relief asked and given 
him by the judgment of the district court. 

The statute makes no distinction, and we see no reason 
why there should be any in this character of service, 
whether the defendant resides in a foreign country or in 

one of our sister states. Nor isthere any better ground 

for our holding, that an imperfect return of service in this 
character of cases may not be amended under leave of the 
court, than where service is had by citation. 

But we are clearly of opinion that the court erred in 
overruling appellant’s exceptions to the testimony objected 
to by her. The evidence upon which the judgment is 
based consists almost exclusively of mere inferences and 
conclusions of the witnesses from what they heard or were 
told, which they were improperly permitted to detail, or 
of circumstances which may have warranted suspicion, 
but which certainly constituted no sufficient proof of 
guilt. 

The statements of appellee in his letter to his brother- 
in-law, although not apparently objected to by appellant, 
should certainly not have been considered by the court, or 
regarded as furnishing any valid ground for a decree of 
divorce, whether objected to or not. 

The evidence being insufficient to support the judgment, 
it is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered January 20, 1881.] 
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F. R. DEAN v. A. P. LUFKIN ET AL. 


(Case No. 1298.) 


. TAXATION.— The limitation of taxation to fifty cents on the one 
hundred dollars valuation contained in sec. 9, art. VIII of the con- 
stitution of 1876, as applied to cities, counties and towns, has refer- 
ence to taxation for the erection of public buildings, not to taxation 
to pay debts incurred prior to the adoption of the constitution. 

. TAXATION.— Under the constitution of 1876, the question as to how 
much tax should be levied to pay the former indebtedness of a 
county, was left without limit to the discretion of the legislature 
and the county commissioners’ court. 

TAXATION — STATUTES CONSTRUED.— Section 5 of the act to organize 
commissioners’ courts (Laws of 15th Leg., p. 52) does not embrace or 
refer to taxes to pay the interest and provide a sinking fund for 
bonded indebtedness, incurred in aiding internal improvements, 
which were in truth levied at the time the bonds were issued. That 
act refers to and limits to twenty-five cents on the hundred dol- 
lars those taxes for the payment of debts incurred prior to April 18, 
1876, the levying of which is discretionary with the commissioners’ 
court. 

4, TAXATION.— The commissioners’ court of Galveston county, in Feb- 
ruary, 1879, levied a county tax of seven cents to create a sinking 
fund to pay registered county warrants isssued for indebtedness 
subsequent to April 18, 1876, and for an indebtedness incurred before 
that date, and also to create asinking fund to pay warrants issued 
since April 18, 1876; on application to enjoin the collection of the 
tax, held — 

1. The county court having already exhausted the limit allowed 
to pay ordinary debts, the levy of seven cents, so far as it was 
made to pay ordinary debts, was unauthorized, and it being illegal 
for that purpose, the entire levy was thereby infected and was 
illegal. 

2. An order of the commissioners’ court made one year after- 
wards, declaring that so much of the levy was void as applied to 
warrants issued after the 18th day of April, 1879, did not cure the 
illegality of the levy, nor was it affected by the fact that the en- 
tire tax levied was needed to pay debts contracted before the 
adoption of the constitution. 

8. The constitution requires the purpose for which such taxes 
are levied to be specified, and gives the tax-payer the privilege of 
paying the tax ‘‘in the coupons, bonds and other indebtedness 
for the payment of which such tax may have been levied.” 
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4. The specification of the purpose of the tax was essential, 
for without such specification the tax was invalid, and to allow 
the subsequent order explaining the levy to cure its illegality, 
would be to disregard the constitutional requirement, that the 
purpose of the tax be specified. 





























APPEAL from Galveston. Tried below before the Hon. 
Wm. H. Stewart. 


Street & Kleberg, for appellant. 
Trezevant & Franklin, for appellees. 


GouLp, AssocrATE JusTIcE.— The history of the case is 
thus given in the brief of counsel for appellant: 

On the 11th day of February, 1879, the commissioners’ 
court of Galveston county levied the following county 
taxes, to wit: 

ist. A direct ad valorem tax of twenty-five cents on the 
$100 worth of property. 

2d. They reduced the tax theretofore levied to provide 
for the interest and payment of the principal of bonds 
issued by the county of Galveston to the Gulf, Colorado 
& Santa Fe Railroad Company to twenty-five cents on 
the $100 worth of property; said tax having been levied 
sometime during the year 1875, under an act of the legis- 
lature to authorize counties, cities and towns to aid in the 
construction of railroads and other works of internal im- 
provement, approved April 12, 1871. 

3d. Said court levied a tax of two cents on the $100 
worth of property, to pay interest and principal on bonds 
issued to Ballinger & Jack to purchase a law library; this 
was done under an act of the fourteenth legislature, ap- 
proved January 19, 1875. 

4th. A tax of three cents on the $100 cash value of 
property, to pay interest and principal of county bonds, 
known as consolidated debt bonds, issued under an act of 
the twelfth legislature, passed November 29, 1871. 
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5th. A tax of two and one-half cents on the $100 cash 
value of property, to complete a county jail. This tax 
was levied under the general powers of the court to build 
court-houses and jails. Sec. 5, ch. 55, Gen. Laws of 
Texas for 1876. 

6th. A tax of fivg and one-half cents on the $100 cash 
value of property, to create a fund to purchase for cancel- 
lation the bonds of the county theretofore issued to the 
Gulf, Colorado & Santa Fe Railroad Company, said 
bonds having been issued, and the debt for which they 
were issued having been created, prior to the 18th day of 
April, 1876. 

7th. Finally, a tax of seven cents on the $100 cash value 
of property, to create a sinking fund to pay county war- 
rants, registered under an order of said commissioners’ 
court, passed April 1, 1878, the same being warrants 
issued prior to the 18th day of April, 1876, and for an in- 
debtedness incurred by the county before that date; also, 
to create a sinking fund for the payment of warrants 
under orders of said court, passed February 11, 1879, the 
same being warrants issued since the 18th day of April, 
1876. 

On the 17th day of March, 1880, the commissioners’ 
court passed an order repealing and declaring null and 
void so much of said last named tax levy of seven cents, 
as purported to levy a tax to pay county warrants regis- 
tered under said orders of February 11, 1879, the same 
being warrants issued after the 18th of April, 1876, recit- 
ing in said order that said seven cents was levied only to 
pay warrants issued prior to April 18, 1876, and that, 
through inadvertence and mistake, said tax had also been 
levied to pay warrants issued since April 18, 1876. At the 
time this order was made the assessor had completed the 
assessment of all the property in the county, and the 
assessment rolls were in the hands of the collector. 

The orders of April 1, 1878, and February 11, 1879 (the 
latter being made on the same day with the tax levy), 
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providing for the registration of warrants, also provided 
that all warrants when registered in conformity to said 
orders, and upon presentation to the county treasurer for 
payment, and his inability to pay the same, should bear 
interest at the rate of eight per cent. per annum until 
paid, and to be presented quarterly for payment. 

The seven cents tax had been and was used exclusively 
for the payment of warrants issued prior to April 18, 1876, 
and the interest due thereon, and for no other purpose 
whatever, and even if the same had been fully collected, 
was barely sufficient to pay said warrants. 

The warrants registered under the orders of February 
11, 1879, had been and were being paid out of the general 
fund of the county, and not a single one of them had ever 
been paid out of the moneys realized from said special tax 
of seven cents. 

The warrants issued prior to April 18, 1876, and regis- 
tered under the order of April 1, 1878, were differently 
worded and readily distinguishable from all other county 
warrants. 

On the 3d day of April, 1880, appellees filed their peti- 
tion in the district court against the appellant, tax col- 
lector of Galveston county, and obtained an injunction 
restraining said appellant from collecting from them the 
tax of five and one-half and seven cents mentioned in 
foregoing tax levy. At a final hearing the district court 
rendered judgment perpetuating the injunction, from 
which judgment this appeal is taken. 

The first question presented is the power of the com- 
missioners’ court to levy the tax of five and one-half 
cents on the hundred dollars’ worth of property to create 
a fund to purchase for cancellation bonds of the county, 
a sufficient tax having already been levied to pay the 
interest and provide for a sinking fund for these bonds. 

The provisions of the constitution and statutes bearing 
on the question are as follows: 

Const., art. VIII, sec. 9. ‘‘The state tax on property 
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exclusive of the tax necessary to pay the public debt, 
shall never exceed fifty cents on the one hundred dollars 
valuation, and no county, city or town shall levy more 
than one-half of said state tax, except for the payment 
of debts already incurred, and for the erection of public 
buildings, not to exceed fifty cents on the one hundred 
dollars in any one year, and except as in this constitution 
is otherwise provided.” 

Const., art. XI, sec. 6. ‘‘ Counties, cities and towns 
are authorized, in such mode as may now or may here- 
after be provided by law, to levy, assess and collect the 
taxes necessary to pay the interest and provide a sinking 
fund to satisfy any indebtedness heretofore legally made 
and undertaken; but all such taxes shall be assessed and 
collected separately from that levied, assessed and col- 
lected for current expenses of municipal government, and 
shall when levied specify in the act of levying the purpose 
therefor, and such taxes may be paid in the coupons, bonds 
or other indebtedness for the payment of which such tax 
may have been levied.” 

Act to organize commissioners’ courts (Laws of 15th 
Leg., p. 52), sec. 5. ‘‘The said courts shall have power 
to levy and collect a tax for county purposes, upon all 
subjects of taxation in their respective counties on which 
a tax may be levied by the state, but shall not levy more 
than one-half of the state tax in their respective counties 
for any one year for county purposes, except for the 
payment of debts already incurred, and for the erection 
and repair of public buildings, under such limitations and 
with such restrictions as may be prescribed by law and 
the constitution of this state; provided, that no tax levied 
for the purpose of paying debts incurred prior to the 18th 
day of April, A. D. 1876, shall exceed two and a half 
mills on the dollar; and no tax levied for the erection of 
public buildings shall exceed two and a half mills on the 
dollar for any one year.” 
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Section 6, art. XI of the constitution expressly author- 
izes a tax sufficient to pay the interest and provide a 
sinking fund to satisfy antecedent indebtedness. The 
limitation of fifty cents on the one hundred dollars in sec- 
tion 9, art. VIII, has heretofore been held to apply to tax- 
ation for the erection of public buildings, not to taxation 
to pay debts incurred prior to the adoption of the consti- 
tution. Texas & Pac. R’y Co. v. Harrison County, Tyler 
Term, 1880; Bagby v. Bateman, 50 Tex., 446. The con- 
stitution affixes no limit to county taxation to pay ante- 
cedent indebtedness, unless the express grant of authority 
to “‘assess and collect the taxes necessary to pay the 
interest and provide a sinking fund,” implies a prohibition 
of any greater tax for the purpose of more speedy pay- 
ment. If this be the meaning of the constitution, county 
indebtedness not bearing interest must remain unpaid, so 
long as the tax allowed for ordinary county purposes is 
absorbed by current expenses. This construction also 
leaves out of view the implied grant of power in section 
9, art. VIII, growing out of the exception of taxes for 
the payment of antecedent debts from the prohibition 
against a levy of more than one-half of the state tax. 
We think, moreover, that the purpose of the constitution 
was to limit county taxation for ordinary purposes, in- 
cluding the erection of public buildings, thereby seeking 
to guard against extravagant expenditure; but that ex- 
cessive taxation for the purpose of cancelling: prior in- 
debtedness was not an evil against which it was deemed 
necessary to guard. As we construe it, the constitution 
leaves it to the legislature and county commissioners to 
fix the rate of taxation to pay antecedent indebtedness. 

The legislature have limited that rate to two and one- 
half mills on the dollar. Evidently that limitation can- 
not apply to the tax to pay interest and provide a sinking 
fund, authorized by the constitution. The statute should 
be construed so as to make it valid, not so as to bring it 
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in conflict with the constitution. The taxes to pay the 
interest and provide a sinking fund for bonded indebted- 
ness, incurred in aiding railroads or other internal improve- 
ments, are in truth taxes levied at the time the bonds were 
issued, not taxes to be levied annually by the county 
commissioners’ court. Such is the case as to the tax of 
twenty-five cents on the one hundred dollars’ worth of 
property for interest and sinking fund of the bonds to the 
Gulf, Colorado & Santa Fe R. R. Co. 

The act does not by its terms embrace, nor does it by 
necessary construction refer to, taxes thus levied. In 
our opinion, it refers to and limits to twenty-five cents on 
the one hundred dollars, those taxes for the payment of 
debts incurred prior to April 18, 1876, the levying of 
which is discretionary with the commissioners’ court. 

The taxes for 1879 thus levied by the commissioners’ 
court of Galveston county for the payment of antecedent 
indebtedness, do not amount to twenty-five cents on the 
one hundred dollars. Up to that limit it was within the 
powcr of the commissioners’ court, the body entrusted 
with the management of the county finances, to levy a 
tax, the proceeds to be used for the purpose of cancelling 
the bonds or other antecedent county indebtedness. It 
follows that the judgment is erroneous in so far as it en- 
joins the collection of the five and one-half cents on the 
one hundred dollars tax. 

The tax of seven cents on the $100 worth of property 
was avowedly levied to pay certain registered warrants, 
one class of the warrants being for indebtedness subse- 
quent to April 18, 1876. Having already levied, for 
ordinary purposes, taxes to the extreme limit allowed, 
this levy, in so far as it was made to pay ordinary debts, 
was unauthorized, and the illegality of that purpose in- 
fected the entire levy of seven cents. Nor do we think 
the illegality of the levy was cured by the amendment of 
the order, made over a year afterwards, or by the fact 
that the entire levy was needed to pay warrants for in- 
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debtedness antecedent to the adoption of the constitution. 
The constitution requires the purpose for which such 
taxes are levied to be specified, and gives the tax-payer 
the privilege of paying the tax ‘“‘in the coupons, bonds or 
other indebtedness for the payment of which such tax 
may have been levied.” The specification of the purpose 
of the tax was essential, for without such specification 
the tax was invalid. With a specification showing an 
illegal purpose, either in whole or in part, we think, under 
our constitution, the tax was also invalid. Up to the 
time when the attempt was made to amend the entry of 
the order, this tax might have been paid with registered 
warrants for indebtedness subsequent to April 18, 1876. 
If the tax-payers had all availed themselves of this priv- 
ilege, the entire seven cents tax might thus have been 
practically appropriated to an illegal object. To change 
the specification of purpose was to essentially change the 
levy itself. To allow the amendment, made when it was, 
to cure the illegal levy, would be to disregard the cansti- 
tutional requirement that the purpose of the tax be spec- 
ified. The case of Truett v. Justices, 20 Ga., 102, is 
much in point, and aside from the constitutional difficulty, 
is authority against the position that the amendment 
cured the illegality. Our conclusion is, that the tax of 
seven cents on the $100 worth of property is illegal, and 
under former decisions of this court, the petition states 
a proper case for enjoining the collection of that tax. 

The question of the power.of the commissioner’s court 
to make registered warrants draw interest, is presented in 
the briefs of counsel on both sides, but asits decision has 
not been found necessary, it is left undisposed of. 

The judgment will be reversed and reformed in accord- 
ance with the views expressed in this opinion. 


REVERSED AND REFORMED. 


[Opinion delivered February 25, 1881.] 
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J. H. Burnert v. W. M. WADDELL. 
(Case No. 563.) 

1. Practice — BaAnKRupTCY.— The discharge in bankruptcy of an ap- 
pellant, pending the appeal in the supreme court of this state of a 
cause appealed by him, does not entitle him to its dismissal nor pre- 
vent an adjudication thereof. 

2. CASES REAFFIRMED.— The doctrine in Hickcok v. Bell, 46 Tex., 610, 
reaffirmed. 

3. PrRactic#.—The jurisdiction, organization and modes of procedure 
of the supreme court are not adapted to the introduction of origi- 
nal pleas therein. 

4. CHARGE OF CoURT.— When, in an action on account, the charge of 
the court improperly limits the amount of recovery to a specified 
amount, the judgment will be reversed, unless on a consideration of 
the evidence it should manifestly appear that a verdict for a differ- 
ent amount than that found would have been so clearly erroneous 
that it should have been set aside. 


APPEAL from Houston. Tried below before the Hon. 
R. S. Walker. 

The plea of bankruptcy filed in the supreme court on 
the 31st of January, 1881, was as follows: 

** And the appellant, John H. Burnett, comes and says, 
that since the rendition of judgment against him in the 
district court of Houston county, on the —— day of 
, 1875, and this the last term of this honorable court, 
at, to wit, on the 27th day of November, 1880, by the 
judgment of the honorable the district court of the United 
States for the eastern district of Texas, sitting at Galves- 
ton, the said John H. Burnett, having been duly adjudged 
a bankrupt under the act of congress establishing a uni- 
form system of bankruptcy throughout the United States, 
and it appearing that he had conformed to all the require- 
ments of law in that behalf, it is therefore ordered by 
the court, that the said John H. Burnett be forever dis- 
charged from all debts and claims which by said act are 
made provable against his estate, and which existed on 
the 3d day of August, 1878, on which day the petition for 
VoL. LIV —18 
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adjudication was filed against him, excepting such debts, 
if any, as are by said act excepted from the operation of 
a discharge in bankruptcy; and the same was duly signed 
by the Hon. Amos Morrill, judge of said court, and 
attested by the seal of the court at Galveston, on the 
said 27th day of November, A. D. 1880. 

‘*Wherefore he prays that he be hence dismissed, and 
that no further proceedings be had against him on said 
judgment before this honorable court.” 


Waul & Walker, for appellant. 


Nunn & Williams and Geo. Mason, for appellee. 


GOULD, AssocIATE JusTICE.— This case has been pend- 
ing in this court since January 7, 1876, and is an appeal 


by Burnett from a monied judgment recorded against 
him by Waddell in 1875. At the present term appellant 
filed a paper entitled ‘‘ Plea of Bankruptcy,” setting up 
a discharge of Burnett from debts provable and existing 
on August 3, 1878, regularly granted by the U.S. district 
court for the eastern district of Texas, on November 27, 
1880. The prayer of the pleais, that Burnett ‘‘ be hence 
dismissed, and that no further proceedings be had against 
him on said judgment before this honorable court.” 

We are of opinion that the discharge does not entitle 
appellant to have the case dismissed, or to be himself dis- 
missed in this court from the case, but that this court 
should proceed to dispose of the appeal as if no such plea 
had been filed. By the appeal, this court acquired juris- 
diction over the case to determine whether there was 
error in the judgment below, and under our statute the 
court proceeds to adjudicate the cause, notwithstanding 
the death of a party pending theappeal. R.5S., 1044. In 
like manner, the discharge in bankruptcy of an appellant 
does not prevent the adjudication of the cause in this 
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court. The sureties on the appeal bond under our statute 
“in effect make themselves parties,” etc., and are “liable to 
a judgment against them in conjunction with” the appel- 
lant, should there ‘‘be found no error in the judgment of 
the district court.” Hickcok v. Bell, 46 Tex., 610. Appel- 
lant cites us to two instances in which courts of other 
states have dismissed the entire case, on the filing of ap- 
pellant’s discharge. Viosca v. Weed, 22 La. An., 218; 
Haggerty v. Morrison, 59 Mo., 324. Clearly, to follow 
those authorities, would_be to overrule the case of Hickcok 
v. Bell. Other cases are cited, indicating that the practice 
in appellate courts in such cases has not been uniform. 
Park v. Goodwyn & Hand, 1 Mich., 35; Bank of Bellows 
Falls v. Onion, 16 Vt., 470. Whether, in case of affirm- 
ance, the better practice be to make an order in this court 
perpetually staying execution against the discharged 
bankrupt, or to leave him to the remedies which he would , 
have had, had the judgment never been taken up by ap- 
peal, it is not necessary now todetermine. The jurisdic- 
tion, organization and modes of procedure of this court 
are not adapted to the introduction of pleas therein, and 
in the present case, having reached the conclusion that 
there is error in the judgment for which it must be 
reversed, we have also concluded to remand the case to 
the district court, as the more appropriate tribunal to enter- 
tain the plea of discharge. 

The original petition charged that Waddell, to secure 
an indebtedness of $1,900 to Burnett, had transferred to 
him certain goods, notes and accounts, and a certain policy 
of insurance; that Burnett agreed to account for the 
excess realized over $1,900, alleging that excess to be 
$3,828.81, and asking judgment therefor. By an exhibit 
attached to an amended petition, other items of indebted- 
ness to Burnett are admitted, increasing the amount to 
$9962.65. 

Waddell in his testimony states items of indebtedness 
to the latter amount. In more than one place the charge 
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of the court limits the amount which the jury were to 
allow to Burnett out of the proceeds, to $1,900; and this 
is one of the errors assigned. Appellee replies that Bur- 
nett had no plea alleging other or greater indebtedness. 
But Burnett denied plaintiff's whole case, and certainly 
was not called on to plead specially what plaintiff had 
admitted in his pleadings. 

Appellee further answers that, under the pleadings and 
evidence, Waddell was entitled to a larger amount than 
the verdict gave him, and that therefore appellant was 
not prejudiced by the charge. If under the evidence a 
verdict for a less amount would have been so manifestly 
erroneous that it should have been set aside, then we 
might be able to see that the error in the charge worked 
no injury to appellee. McCane v. Rogers, 42 Tex., 220; 
Galv., H. & S. A. R. R. Co. v. Delahunty, 53 Tex., 206. 

On examining the evidence, we find the witnesses differ- 
ing largely as to the value of the goods transferred to 
Burnett. So, on looking at the proof of loss and such of 
the invoices accompanying the same as are to be found in 
the record, we find that the $4,000 insurance collected was 
in part on account of goods belonging to Burnett, and that 
Waddell’s claim to the entire $4,000 was not established. 
The evidence in our opinion is far from clear that Waddell 
was entitled to as large a recovery as that given him by 
the jury, and we certainly cannot say that the error in 
the charge did not operate to Burnett’s prejudice. At- 
tention was called to this error in the charge, in the 
motion for new trial, and the appellant has so presented 
the point in his assignments of error and brief, as to be 
entitled to the benefit thereof, and to a reversal of the 
judgment. In view of the discharge in bankruptcy, we 
deem it unnecessary to pass upon other questions. 

Judgment reversed and cause remanded. 


REVERSED AND REMANDED. 
[Opinion delivered February 25, 1881.] 
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C. C. BEAvENS v. THE MAyor, ALDERMEN AND INHAB- 
ITANTS OF THE City OF Houston. 
(Care No. 1338.) 

\. ASSESSOR AND COLLECTOR — STATUTES CONSTRUED.— As a result of 
the change of a city charter, the assessor and collector of taxes for 
the city retained his office for three months beyond the period of 
one year, for which he was elected. During the three months he 
collected $58,678.63, and the by-laws allowed him four per cent. on 
the amount collected during the term of his office; ‘‘ provided, the 
aggregate amount of his commissions shall not exceed $4,000 per 
annum, and in no case shall he withhold for any one month an 
amount exceeding the average per month of his aggregate commis- 
sions.” Held — 

1. The amount of compensation to which the officer was entitled 
for each of the three months during which his term was pro- 
tracted by the change of the charter, could not exceed the max- 
imum monthly payment which he could have received under the 
by-laws, and this could not exceed one-twelfth of the $4,000 per 
annum, to which his compensation was limited. 


APPEAL from Harris. Tried below before the Hon. 
James Masterson. 


D. U. Barziza and A. R. Masterson, for appellants. 
S. Taliaferro, for appellee. 


BONNER, ASSOCIATE JUSTICE.— Precedence is given to 
this case, under rule 59, under the following agreed facts 
and points of law: 

‘*The appellant, C. C. Beavens, was elected to the office 
of assessor and collector of taxes for appellee, on the 16th 
day of January, A. D. 1879, for the term of one year, 
ending January 16, 1880. 

‘That he qualified and gave bond as such officer in the 
sum of $20,000, with J. E. Foster, A. B. Brown, J. T. 
Brown and W. L. Macatee as sureties, conditioned for 
faithful performance of duty, and to account for and pay 
over all moneys collected by him during his term of 
office. 

“That by an amendment to the charter, approved 
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April 21, 1879, the time for the election of officers of said 
municipal corporation was changed from the first Monday 
in January, 1880, to the first Monday in April, 1880, and 
every two years thereafter, thereby prolonging said Beav- 
ens’ office, giving him a fragment of a term of threo 
months duration. 

** That said Beavens fully accounted for all moneys col- 
lected by him during the first twelve months he was in 
office. 

“That during said fractional term of three months, 
between January 16, 1880, and April 16, 1880, the said 
officer collected taxes to the amount of $58,678.63, of 
which he paid over to appellee the sum of $56,331.49, re- 
taining as commission, at four per cent., $2,347.14. 

“That the by-law of appellee regulating the fees of 
said officer is in the following words, viz. : 

‘**That hereafter the city assessor and collector shall 
receive as compensation for his services 2 commission of 
four (4) per cent. on the amount of taxes collected by him, 
to be retained pro rata from the respective funds collected; 
provided, the aggregate amount of his commission shall 
not exceed the sum of four thousand dollars per annum, 
and in no case shall he withhold for any one month an 
amount exceeding the average per month of his aggre- 
gate commissions.’ 

***Passed January 4, 1878. 

‘‘And we agree upon the following as being the only 
issue of law in this case: 

Was said Beavens entitled under said by-law to a com- 
mission of four (4) per cent. upon all the collections made 
by him during said fractional term of three months? 

‘Was he entitled only to retain the sum of $333,335 
for each month of said fractional term as full settlement 

*“D. U. Barziza and A. R. MASTERSON, 
‘‘Attorneys for all the appellants. 

**S. TALIAFERRO, 
‘‘Attorney for appellee.” 
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Judgment below was rendered for plaintiff (the mayor, 
aldermen and inhabitants of the city of Houston), for 
one thousand, three hundred and forty-six dollars and 
twenty-five cents, the amount claimed in the petition. 

The proper construction of the ordinance under consid- 
eration is not free from difficulty. ° 

It is our opinion that it was not intended that the com- 
pensation of the officer should be absolutely fixed and 
recoverable for the maximum sum to which he might be 
entitled on final settlement, because he may have collected 
in less time than one year, an amount of taxes, the com- 
mission on which might equal the $4,000; but that his 
compensation was to be earned monthly, by the perform- 
ance of whatever legitimate services might be required of 
him; the sum due on final settlement not in any event to 
exceed $4,000, but which might be less, according to the 
amount of taxes collected. 

To give to it the construction contended for by appel- 
lant Beavens, might, in the event of vacancy in the office 
of assessor and collector, and the appointment or election of 
a new incumbent, make the city liable in the aggregate 
amounts demanded by both, fora sum greater than the 
$4,000, which was the evident limit intended to be paid 
for the performance of the duties of that office for any 
one year. 

The amount allowed appellant by the judgment below 
was the maximum monthly payment, which he could 
have received in any event, and we are of opinion that he 
has no just cause of complaint. 

AFFIRMED, 

(Opinion delivered February 25, 1881. ] 
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CoLorabo County v. 8. D. DELANEY. 
(Case No. 1200.) 

1. APPEAL BOND.— The appeal bond required by art. 1639, Revised Civil 
Statutes, to be executed to appeal a cause from the judgment of a 
gustice of the peace, is required to be executed in double the 
amount of the judgment for the debt only, exclusive of so much of 
the judgment as may relate to the cost. 

APPEAL from Colorado. Tried below before the Hon. 

Everett Lewis. 


L. J. Logue and French Simpson, for appellant. 


[No briefs for appellee have reached the reporter. ] 


BONNER, ASSOCIATE JUSTICE.—On December 30, 1880, 
S. D. Delaney as plaintiff recovered in the justice court, 
judgment against Colorado county as defendant, for one 


hundred and sixteen dollars, sixty-six and two-thirds cents 
debt. The cost of suit was eight dollars and eighty-five 
cents. From this judgment an appeal was taken by the 
defendant to the county court, and an appeal bond exe- 
cuted in the sum of two hundred and forty dollars, which 
was more than double the amount of the judgment for 
the debt, but not double that of the debt and costs. By 
reason of disqualification of the county judge the cause 
was removed to the district court, and on motion of De- 
laney was dismissed because the appeal bond was insuffi- 
cient in amount. 

The only question in the case is, whether under article 
1639, Revised Statutes, the appeal bond from the judg- 
ment of a justice of the peace should have been in 
double the amount of the judgment for the debt only, or 
for both the debt and cost. 

This article requires the bond to be ‘‘in double the 
amount of the judgment.” We are of opinion that the 
amount of the appeal bond in such cases, where judg- 
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ment is rendered for the plaintiff, was not intended to be 
in double both the amount of the judgment recovered 
for the debt and also for the cost, but of the former only. 
Weare strengthened in this view by a comparison of 
article 1404, Revised Statutes, passed at the same session, 
governing appeals from the district courts to the supreme 
courts, which requires appeal bonds to be “‘in a sum at 
least double'the amount of the judgment, interest and 
costs.” 
REVERSED AND REMANDED. 


[Opinion delivered February 15, 1881. ] 





RowANn GREEN V. JOHN DALLAHAN & Co. 
(Case No. 475 ) 


1. ASSIGNMENT OF ERRORS.—See opinion for assignment of errors too 
general to invoke the consideration of the supreme court. 

2. PLEADING.— See statement of case for a petition which sought a per- 
sonal judgment and the enforcement of alien, which, though it 
would have been regarded as defective on special demurrer, was 
good on general demurrer. 

3. STATUTE OF FRAUDS.—See statement of case for an agreement be- 
tween one furnishing materials and the owner of property to be 
improved, held not to be collateral to an agreement with the con- 
tractor, but an original agreement, and not of a character required 
to be in writing, by the statute of frauds. 

APPEAL from Colorado. Tried below before the Hon. 
Livingston Lindsay. 

Suit by appellees against appellant. They alleged in 
their petition that they were engaged in carrying on a 
general lumber and house-building material business, and 
that one J. Paul, as their agent, was in charge of the 
business; that at the request of appellant, through their 
agent, Paul, they sold and delivered to him, between the 
first of June, 1873, and the first of January, 1874, a large 
lot of building lumber, shingles, doors, blinds, etc., 
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amounting in value to four hundred and sixty-one and 

ten one-hundredth dollars. <A bill of particulars was at- 

tached and made part of the petition. That the articles 

mentioned in the bill so sold and delivered to appellant 

were used by him in building houses, fences, etc., on 

original lot 1, in block 36, in the town of Columbus, ap- 

pellant’s residence; that they had filed their bill of par- 

ticulars under oath with the clerk of the district court of 

Colorado county, and had given notice of their intention 

to claim a lien on the lot and buildings thereon, for the 

material furnished them. They prayed. for judgment 

against appellant for amount of account ($461.10), with 

interest thereon from the first day of October, 1873, and 

for the enforcement of their lien, and sale of the property. 

The appellant filed a general demurrer and general de- 

nial, and answered specially that he did not owe any part 

of said account; that he had made a written contract with 

one Durland to build his house and improvements, and 

furnish everything, and agreed to pay him therefor $1,800 

in specie; that he had never agreed or promised to pay 

the account sued on, or any part of it; that on the 1st of 

January, 1874, he had a final settlement with Durland and 

paid him the contract price, $1,800; that his homestead is 

on original lot No. 1, block 36; that appellees had slan- 

dered his title to the property by illegally asserting a pre- 

tended lien thereon, and having a record made of the 

same, to his damage $1,000, which he pleaded in recon- 

vention. 

The case was tried beforea jury, which found their ver- 

dict for plaintiff for $384 coin, and $123.20 currency, with 

, alien on the property. Judgment was rendered against 

appellant for amount of the verdict, and lien foreclosed 
on the lot. 

The appellant assigned as error — 
1st. The court erred in its rulings, as shown by bill of 
exceptions filed. 
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2d. The court erred in its charge to the jury. 

3d. The court erred in overruling the motion for a new 
trial. 

The bill of particulars giving the particular articles sold 
and delivered appellant by appellees, sworn to and filed 
for record with the clerk of the district court on the 17th 
of March, 1874, was read in evidence. 

The witness, J. Paul, testified that Durland came to 
appellees’ lumber yard, in his charge, and ordered bills of 
lumber, for the purpose of constructing the house and 
improvements of appellant; that he refused to let Durland 
have the lumber; that witness afterwards met the appel- 
lant, and told him that Durland wanted to purchase lum- 
ber, etc., from him to build his (appellant’s) new house, 
but that he refused to let him have it unless he (appel- 
lant) would agree to pay for it. The appellant at first re- 
fused to pay for the lumber, saying that he had made a 
contract with Durland to build his house and furnish 
everything, for $1,800 specie; but when witness told him 
that he would not let Durland have the lumber and ma- 
terial unless he agreed to pay for it, the appellant told 
him to furnish the lumber, etc., to Durland, and that he 
would pay for it; and, with this understanding, witness 
furnished the lumber, etc., to Durland to build appellant’s 
house, etc. The witness produced in court the books of 
original entries of appellees, which showed that none of 
the articles furnished Durland by appellees were charged 
to him, but that they were charged to Rowan Green; fur- 
ther, the witness stated that appellant got him to have 
the window blinds charged in the bill of particulars, man- 
ufactured at Galveston, which he did, and that he charged 
only the cost and freight. 

Durland testified that he had ordered the lumber for 
appellant’s house from appellees’ agent, Paul, and the 
lumber not being furnished, he called on Paul to know the 
reason why, who told him he could not let it go unless he 
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would be sure of his pay; thereupon witness told him that 
he must see the appellant, and Paul said that he would. 
In a day or two witness received the lumber, and contin- 
ued to receive it as the work progressed. Appellant tes- 
tified that he never promised at any time to pay for lum- 
ber furnished Durland to build his house, and never told 
Paul to let Durland have lumber and material and that he 
would pay for it; that Durland had contracted to build 
his house, etc., complete for $1,800 specie; that Paul had 
presented him a lumber bill for $643.50 coin, in May, 1873; 
he refused to pay it unless Paul would obtain the written 
order of Durland, which Paul did. He admitted that when 
he finally settled with Durland in January, 1874, and paid 
him the contract price for building the house, he knew 
that the account sued on was unpaid, but he did not con- 
sider that he owed any portion of it. 


John T. Harcourt, for appellant. 

I. Thefacts and circumstances of this case show that the 
promise made by the defendant Green was collateral, and 
not an original promise, and therefore within the require- 
ment of the statute of frauds. 1 Pars. on Cont., 497. 

If. The judgment of the court is against the law and 
the evidence. The judgment is void because it does not 
conform to the pleadings, and is not a judgment in favor 
of the plaintiff. It is a judgment in favor of Josiah Paul 
as agent for John Dallahan and Milton Catlin. The lan- 
guage of the judgment is: ‘‘It is therefore ordered, ad- 
judged and decreed in the court that Josiah Paul, asagent 
for John Dallahan & Co., do recover, etc.” In the case 
of Morrison v. Hodges, 25 Tex. Sup., 176, the court says: 
“The words ‘guardian’ and ‘administrator’ may be 
treated, whenever they occur, as mere surplusage, or as 
merely descriptive of the person named.” Applying the 
same rule to the present case, the words, ‘‘as agent for 
John Dallahan & Co.,” must be regarded as surplusage 
and stricken out. 
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III. The judgment is against the law, so far as it at- 
tempts to enforce a mechanic’s and builder’s lien on the 
defendant’s property. The act of November 17, 1871 
(art. 7112, Pasch. Dig.), does not authorize the judgment. 


Foard & Thompson, for appellees. 


BONNER, ASSOCIATE JUSTICE.— The errors assigned in 
this case are — 

1. The court erred in its rulings, as shown by bill of ex- 
ceptions filed. 

2. The court erred in its charge to the jury. 

3. The court erred in overruling the motion for a new 
trial. 

The motion for a new trial embraces the first and sec- 
ond grounds of error as above assigned, and also that the 
verdict of the jury is against the law, and that the judg- 
ment is against the law and the evidence. 

It has often been decided, both before and since the 
present rules of this court, that a similar assignment of 
error to that contained in the second and third above as- 
signed errors, is too general and indefinite to demand the 
consideration of the court, unless in case of manifest 
injustice. 

Hence we do not feel called on to pass upon these two 
alleged errors as assigned, and particularly as they are ob- 
jected to because too general. Fisk v. Wilson, 15 Tex., 
430; Trammell v. McDade, 29 Tex., 362; Pearson v. Flan- 
agan, 52 Tex., 266. 

We shall therefore consider only the first assigned error, 
that the court erred in its rulings as shown by the bill 
of exceptions, and one other apparent of record. 

The bill of exceptions is, in effect, that the court erred, 
first, in overruling the general demurrer; second, in per- 
mitting witness Paul to testify in regard to the verbal 
agreement of defendant Green to pay for the material; it 
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being contended that his agreement was not an original 
undertaking to pay for the material, but a collateral one, 
to answer for the debt or default of Durland, the con- 
tractor, and as such should, under the statute of frauds, 
have been in writing. 

1. The petition in the case sought both a personal judg- 
ment against defendant Green, and enforcement of the 
lien, and though as to the latter, in some particulars, it 
would have been defective on special demurrer, this could 
have been cured by amendment, and was, therefore, under 
our practice, good on general demurrer. Trammell v. 
Trammell, 20 Tex., 406; Frosh v. Swett, 2 Tex., 485; 
Prewitt vu. Farris, 5 Tex., 370; Warner v. Bailey, 7 Tex., 
517; Wooters v. R. R. Co. (decided at present term). 

2. Under the testimony, the agreement of defendant 
Green was not collateral to that of Durland, the con- 
tractor, but an original one, and was not of that charac- 
ter required to be in writing by the statute of frauds. 
Pool v. Sandford, 52 Tex., 637. 

The fact that the payments made by defendant Green 
were upon the orders of Durland is not inconsistent with 
this view, as on final settlement between Green and Dur- 
land they would be vouchers against the latter. 

3. There isan error apparent of record. The judgment 
is rendered in favor of Josiah Paul, as agent for John 
Dallahan & Co. This is not warranted by the pleadings. 
The error, however, can be corrected by the record with- 
out injustice to the defendant Green. 

The judgment is therefore reversed and reformed in 
this court so as to be rendered in favor of John Dalla- 
han and Milton Catlin as partners, under the name John 
Dallahan & Co., they to pay the costs in and about this 
appeal expended, and it is accordingly so ordered. 


REVERSED AND REFORMED. 


[Opinion delivered February 15, 1881.] 
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THE GALVESTON GAS ComPpANY Vv. THE COUNTY OF 
GALVESTON. 
(Case No. 1258.) 


1, TAXATION — CLOUD ON TITLE — PAYMENT UNDER PROTEST.— After the 
entire property of a private corporation had been listed by it for 
taxation, the county assessor, without authority of law, made a 
further assessment on the corporation for property that it did not 
own, and the land of the corporation was advertised by the col- 
lector for sale, to satisfy said illegal assessment; thereupon the corpo- 
ration paid the illegal tax under protest. Five months after pay- 
ment, aclaim for the return of the money was presented to the 
commissioners’ court, and in nine months more suit was brought 
against the county. Held— 

1. That under sec. 13, art. VIII, of the constitution of 1876, and 
sec. 18 of the act of August, 1876. regulating the duties of tax 
collectors, a tax sale of the property of the corporation would have 
constituted a cloud on its title. 

2. The taxes having been paid under protest to prevent the sale 
and consequent cloud on the title, the payment was so far com- 
pulsory as to allow of a recovery back, if sought with reasonable 
promptness. 

3. Expressions of opinion in Red v. Johnson, 52 Tex., noticed 
and explained. 

4. The necessity for action was sufficiently immediate and ur- 
gent to remove the payment made to the collector from the class 
of voluntary payments. 

5. That an application for relief had been made to the county 
commissioners’ court and refused, would not bar a recovery back 
of the taxes illegally paid under protest. The question was not 
one of valuation, but of an illegal collection of money, to relieve 
against which the county court or board of equalization had no 
jurisdiction. 


Error from Galveston. Tried below before the Hon. 
Vm. H. Stewart. 


Ballinger & Mott, for plaintiff in error. 

I. The payment of an illegal tax under protest is such 
a compulsory payment as entitles the party who pays the 
same to recover back. Galveston County v. Gorham, 49 
Tex., 279; Erskine v. Van Arsdale, 15 Wall., 76; Bur- 
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roughs on Taxation, 266, 443; Cooley on Taxation, 568; 
Baker v. Cincinnati, 11 Ohio St., 534. 

If. The payment of an illegal tax under protest after 
property has been advertised for sale by the collector to 
satisfy same is compulsory, and the parties may recover 
back. Elliott v. Swartwout, 10 Pet., 150; Cooley on Tax- 
ation, 542; Boston, etc., Co. v. Boston, 4 Met., 189; Pres- 
ton v. Boston, 12 Pick., 14. 

If. An illegal tax which has been paid under compul- 
sion can be recovered back from a county after the same 
has been paid into county treasury. Cooley on Taxation, 
565-569; Burroughs on Taxation, 442, 343. 

Wm. M. Jerdone, for defendant in error. 

I. The payment of an illegal tax under a mere protest 
is not such a compulsory payment as would entitle the 
party making the payment to recover back the money so 
paid; such a payment is voluntary, and the mere protest 
furnishes no evidence that it was made under compulsion, 
or that the party making it was under duress of person 
or property. Dillon on Municipal Corporations, sec. 751, 
note 3, p. 860; Lee v. Templeton, 13 Gray, 476; Union 
Bank v. New York, 51 Barb., 159; Fleetwood v. City of 
New York, 2 Sandf., 475; Detroit v. Martin, 34 Mich., 170; 
Bucknall v. Story, 47 Cal., 579; 5 Cush., 115; 26 Md., 
415; 25 Ind., 361; 5 Kan., 412. 

II. Where a party pays an illegal demand with a full 
knowledge of all the facts which render such demand 
illegal, without an immediate, pressing and urgent neces- 
sity therefor, to prevent the immediate seizure of his 
goods, or arrest of his person, or unless to release his 
person or property from detention, such payment must be 
deemed voluntary and cannot be recovered back; and the 
fact that the party at the time of making the payment 
files a written protest does not make the payment invol- 
untary. Ladd v. Southern Cotton Press Co., 53 Tex., 
172; Dillon on Municipal Corporations, sec. 751, stating 
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the three conditions that must exist; note 3, and author- 
ities there cited; Railroad Co. v. Commissioners, 98 U. 5., 
541; Lee v. Templeton, 13 Gray, 476; Awalt v. Building 
Ass'n, etc., 34 Md., 435; Mayor, etc., v. Lefferman, 4 
Gill, 425, reviewing cases in 4 Met. and 12 Pick.; Benson 
v. Monroe, 7 Cush., 125; Brazil v. Kress, 55 Ind., 19; 
Fleetwood v. City of New York, 2 Sandf., 481; Detroit v. 
Martin, 34 Mich., 170. 

III. The mere advertisement of sale of real estate, 
without any actual seizure of the same, or disturbance of 
possession of the owner, to satisfy an illegal and unwar- 
ranted tax, the assessment of which is wholly illegal and 
void, and without authority of law, which tax is not as- 
sessed against the property so advertised, so as to be even 
apparently a lien on the same, does not constitute legal 
compulsion; and a person paying the tax under such cir- 
cumstances, and with a full knowledge of the same, will 
be held to have voluntarily paid said tax. Cooley on 
Taxation, pp. 542, 558, and cases cited; Dillon on Munici- 
pai Corporations, sec. 751, note 8, and cases cited; 
Detroit v. Martin, 34 Mich., 180; Fleetwood v. City ef 
New York, 2 Sandf., 475; Bucknall wv. Story, 47 Cal., 597; 
Bucknall v. Story, 36 Cal., 74; Awalt v. Building Ass’n, 
34 Md., 435; Mayor, etc., v. Lefferman, 4 Gill, 425; De 
Baker v. Carillo, 52 Cal., 473; 25 Conn., 88; 11 Cush., 
388; Stewart v. Palmer, 74 N. Y., 183; Mayor v. Town- 
send, Rep., vol. 8, p. 626; Wells v. Buffalo, Rep., vol. 
9, p. 453; Shune wv. City of St. Paul, Rep., vol. 10, p. 368, 
and cases cited; Railroad Co. v. Commissioners, 98 U.5., 
541, reviewing the cases of Elliott v. Swartwout, and Ers- 
kine v. Van Arsdale. 


GouLpD, AssocIATE Justice.— The Galveston Gas Com: 
pany brought this suit to recover back from the county 
of Galveston the amount of certain taxes alleged to have 
been illegally assessed, and to have been paid under pro- 

VoL. LIV—19 
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test by plaintiff, to avoid a sale of its real estate adver- 
tised by the collector, stating that the sale would have 
clouded the title and depreciated the value of the lots ad- 
vertised. As detailed in plaintiff’s pleadings the facts are: 
Early in the year 1876, the plaintiff’s entire property was 
listed to the justices of the peace, and the assessment 
having been duly accepted, was entered on the tax-rolls 
of the collector of taxes for the county. Afterwards the 
assessor of the county, elected under the provisions of 
the present constitution, without any warrant or authority 
of law, and without any warrant in fact, made a further 
assessment upon plaintiff for property that it did not own. 
The collector of taxes advertised plaintiff's property for 
sale to satisfy such illegal assessment. In order to avoid 
sale under said advertisement and corresponding cloud 
upon title, plaintiff paid such illegal tax under protest, 
and caused written protest to be entered by the collector 
upon the receipt. 

This payment was made July 12, 1877, and early in that 
month, before making the payment, plaintiff applied to 
the county commissioners’ court for relief from said as- 
sessment, but relief was refused. In December, 1877, 
after the money had been paid into the county treasury, 
piaintiff presented its claim for the money to the com- 
missioners’ court, and the same was rejected. This suit 
was brought in Sepember, 1878. The court sustained a gen- 
eral demurrer to the petition. 

This statement is made, as presenting somewhat more 
fully than has been done by counsel in their briefs, all the 
facts alleged in the petition. So in disposing of the case, 
we have not confined ourselves to the precise proposition 
submitted by counsel on either side. 

The proposed sale, to avoid which the payment was 
made, was under the present constitution, and under the 
statute of 1876. 

Sec. 13, art. VIII of the constitution reads: ‘‘ Provision 
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shall be made by the first legislature for the speedy sale 
of a sufficient portion of all lands and other property for 
the taxes due thereon, and every year thereafter, for the 
sale of all lands and other property upon which the taxes 
have not been paid, and the deed of conveyance to the 
purchaser for all lands and other property thus sold shall 
be held to vest a good and perfect title in the purchaser 
thereof, subject to be impeached only for actual fraud; 
provided, that the former owner shall within two years 
from date of purchaser’s deed, have the right to redeem 
the land upon payment of double the amount of money 
paid for the land. 

Sec. 18 of the act of August, 1876, ‘‘regulating the 
duties of tax collectors,” etc., provides: ‘‘ The collector of 
taxes shall execute and deliver to the purchaser, upon the 
payment of the amount for which the estate was sold, 
and costs and penalties, a deed for the real estate sold, 
which deed shall vest a good and absolute fee in said land 
to the purchaser, if not redeemed in two years as herein 
provided,” etc. 

That a sale and deed under these provisions would con- 
stitute a cloud on the title, and would depreciate the value 
of the property, hardly admits of question. There are, 
it is true, authorities which deny that a sale for taxes 
assessed under a statute which is unconstitutional and 
void, or for taxes assessed without any semblance of 
legality, can constitute a cloud on title. Detroit v. Mar- 
tin, 34 Mich., 170; Cooley on Taxation, p. 542, and cases 
cited in note. But, after stating this to be the rule, 
where ‘‘ any person inspecting the record and comparing 
it with the law, is at once apprised of the illegality of the 
tax,” Mr. Cooley proceeds to say that, ‘‘when the deed 
given on the sale of the lands for the tax, would, by 
statute, be presumptive evidence of a good title in the 
purchaser, so that the purchaser might rely upon that for 
a recovery of the lands, until the illegalities were shown, 
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the courts of equity regard the case as coming within 
their ordinary jurisdiction, and have extended relief on 
the ground that a cloud on the title existed, or was immi- 
nent.” P. 543. We think that the title of plaintiff would 
have been clouded had he not stopped the sale by paying 
the taxes or otherwise, or had he not within the time 
allowed redeemed the land by paying double the amount 
paid therefor by the purchaser. There is an expression 
in the opinion in tke case of Red v. Johnson, 53 Tex., 
284, which seems to intimate a different view of the law. 
But the decision itself did not turn upon that question, and 
our attention was not called to the sections of the consti- 
tution and statute just cited. 

We are further of opinion, that the taxes having been 
paid under protest to prevent the sale and consequent 
cloud on the title, the payment was so far compulsory 
as to allow of a recovery back, if sought with reasonable 
promptness. 

The rule heretofore enforced in this court in regard to 
the recovery back of taxes illegally exacted, is perhaps 
more liberal than that sanctioned by the current of au- 
thority generally. City of Marshall v. Snediker, 25 Tex., 
471; Baker v. Panola County, 30 Tex., 86; Galveston 
County v. Gorham, 49 Tex., 301 ef seq. 

These cases recognize that a payment may be compul- 
sory, although not made to relieve the person or goods 
from seizure or detention, actual or threatened, if made 
under circumstances creating a moral pressure of ‘‘ equal 
influence in perverting the free will.” Galveston County 
v. Gorham, 49 Tex., supra. Where made to avoid the 
danger of a heavy penalty, which; however, could only 
have been enforced by a criminal prosecution, in which 
the party would have had his opportunity to set up the 
illegality of the tax as a defense, the recovery back was 
allowed. 25 Tex. and 30 Tex., supra. On the same 
principle, we think that the plaintiff here was not com- 
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pelled to risk the heavy loss which might have resulted 
from the sale, although his possession could only have 
been disturbed by a suit, in which he would have had his 
day in court. The moral pressure was sufficiently great, 
the necessity sufficiently immediate and urgent, to remove 
the payment, made under protest, from the class of vol- 
untary payments. 

The reply that the plaintiff might have had its action 
to remove the cloud is unsatisfactory, for, in the mean- 
time, it would be damaged by being disabled from realiz- 
ing the value of its property. 

It appears, if the averments of the petition be true, that 
the plaintiff persistently resisted and sought relief against 
an illegal assessment, and only paid it under protest, 
when to delay longer was apparently to incur the risk of 
serious loss. Within five months after payment, its claim 
to secure back was presented to the commissioners’ court, 
and in nine months more this suit was instituted. Under 
the circumstances stated, we think it unconscientious in 
the county to retain the amount illegally exacted, 
and that the demurrer to the petition was improperly 
sustained. 

Appellee claims that the petition shows that the plaint- 
iff applied for relief to the county commissioners’ court 
of Galveston county, and that by law the decision of that 
tribunal was final. Under the law then in force the de- 
cision of that court, sitting as a board of equalization, 
on a question of valuation properly referred to it, was 
final. I. & G.N. R. R. v. Smith County, Tyler Term, 
1880. As stated in the petition, the question here was 
not one of valuation, nor does it appear that the county 
court or board of equalization had jurisdiction to grant 
relief in the case. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinien delivered February 12, 1881. ] 
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J.C. Woorers v. INTERNATIONAL & G. N. R. R. Co. 
(Case No. 1278.) 


1, PLEADING.— It is not necessary to set forth in the petition the minute 
details of a contract on which suit is brought, to authorize its intro- 
duction in evidence. It is sufficient if it sets forth the contract. ac- 
cording to its true and legal import and effect, as a whole. 

2. PLEADING.— When suit is brought on a contract, which on its face 
refers to a contingency, on the happening of which the defendant 
should be discharged from liability, it does not devolve on the plaint- 
iff to anticipate the defense, by averring that the contingency had 
not happened; but if the defendant relies on it as a defense, he 
must allege and prove that it did happen. 

8. ContTRAcT.— When parties reduce a contract to writing they are pre- 
sumed to embody in it the terms and stipulations, as finally agreed 
to, and to which they mutually consented. 

4. CONTRACT—FacT CASE.—See statement of case for allegations in an 
answer ina suit on written contract, which, in the absence of an 
averment that the defendant was fraudulently induced to suppose 
that the written contract contained stipulations not embraced in it, 
was held bad on demurrer. 

5. ConTracT.— Declarations, representations and expressions of opinion, 
which precede, but do not enter into or form a part of the contract 
as finally consummated, furnish no ground for the recovery of dam- 
ages to a party deceived or misled by them; for it is his own folly to 
rely on them when they are not embodied in and made a part of the 
contract. 

6. CONTRACT, CONSTRUCTION OF.— A railway company obligated itself to 
locate its depot at the nearest practicable point within one mile of 
the court house. Held — 

1, The word practicable was not used in the contract as synony- 
mous with possible. 

2. The road was only bound to locate its depot at the nearest 
point within one mile of the court house, at which it could be 
done at a. reasonable and ordinary cost, with reference to all the 
circumstances under which it was to be done, and in view of the 
objects and purposes inducing the contract. 


AppreAL from Houston. Tried below before the Hon. 
W. D. Wood. 

Appellee brought suit in the district court of Houston 
county August 24, 1875, against appellant for $1,000, on 
an alleged voluntary subscription agreement of appeilant 
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to pay the H. & G. N. R. R. Co. (afterwards consolidated 
with the Int. R. R. Co.) that amount of money, on con- 
dition that the company would run its road through 
Houston county and erect a depot as near the court house 
at Crocket as practicable, and within one mile. Appel- 
lant pleaded a general denial, and also specially set up 
failure of consideration, etc. 

The court sustained appellee’s demurrer and exceptions 
to the answer. Verdict and judgment for appellee for 
$1,546.66, principal and interest. 

The written agreement states the consideration thus: 
**For and in consideration of the enhanced value to be 
given and which is contemplated to arise to our lands and 
other property by the location and speedy construction of 
the H. & G. N. R. R., and for the further consideration 
of one dollar to each of usin hand paid.” The condi- 
tion is, ‘‘if the aforesaid railroad company shall on or 
before the first day of May, 1873, build its railway and 
run its cars to the north or northeastern line of Houston 
county, and establish and have a depot as near the court 
house as practicable, and not to be more than one mile 
from said court house.” 

The agreement contained a proviso to the effect, that if 
Houston county should issue bonds to the railroad com- 
pany in the sum of $25,000, payable in twenty years, the 
agreement should be regarded as cancelled and discharged. 
Objection was made to reading the agreement, on the 
ground that the petition failed to charge that the contin- 
gency qualifying defendant’s liability had never occurred. 

The answer ruled out on demurrer and exceptions, be- 
sides a general denial, set up, in avoidance of the subscrip- 
tion, substantially the following facts: That before the 
agreement was signed the company had run lines of sur- 
vey locating its line and a depot at a distance of a mile or 
more from the court house, and avowed its intention to 
establish a depot at such distance from Crocket, with 
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the fraudulent intent and purpose to induce the citizens 
of that town to pay it money and property to have the 
road constructed and a depot established nearer the court 
house; that the subscriptions by defendant and others 
were made with the view of having a depot located at the 
nearest practicable point to the court house, which is in 
the center of the public square, in order to preserve the 
town and keep its business on and near the public square, 
as was well known to said company; that defendant and 
other subscribers owned property on the public square, and 
it was considered by them that the location of the depot 
near the court house would enhance the value of their 
property, as wellas prove of great convenience to the pub- 
lic; that before and at the time defendant subscribed the 
agreement, the president and chief engineer of the H. & 
G. N. R. R. Co., and other officers and agents of the 
company, stated to defendant that the depot would be 
located at a point about two hundred yards from the court 
house, and that said point was a practicable one for the 
depot, which representations were fraudulently made to 
induce said subscription; that the company fraudulently 
induced defendant and others to subscribe the agreement 
on the avowed intention of the company and its author- 
ized officers and agents, who were then engaged in the 
construction of the road and soliciting said subscriptions, 
that the company would establish the depot at or about 
said point; that the consideration and inducement to the 
citizens to subscribe to the agreement was, that the depot 
should be located at or about said point as the nearest 
practicable point to the court house; that instead of locat- 
ing the depot at said point which is convenient to the busi- 
ness portions of the town, convenient of access, etc., the 
company fraudulently and against the protests of said 
subscribers, including defendant, located the depot at a 
greater distance, to wit, one thousand yards from the 
court house, and at a point inconvenient of access, there 
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being a branch and ravine between the depot and the pub- 
lic square; that the company, after having secured sub- 
scriptions to the agreement, including defendant’s, on the 
faith of the representations that the depot would ‘be 
established at the point mentioned, fraudulently purchased 
land where the depot was and is located, and laid off lots, 
etc., and attempted to build up a new town called ‘*‘ New 
Crocket;” that the company by its president and chief en- 
gineer and other officers and agents, before and at the time 
of the subscriptions, falsely and fraudulently induced de- 
fendant to believe that the depot would be located at or 
about said point, and said subscription was made by de- 
fendant on the faith of the acts and declarations of said 
officers and agents who solicited and obtained said sub- 
scriptions, that the depot would be located at said point, and 
that the same was a practicable point for the location of the 
depot; that said officers and agents, before and at the time of 
said subscriptions, represented to defendant and other citi- 
zens, that said point was a practicable one, and that the most 
practicable location for the depot nearest the court house 
was within two hundred or three hundred yards, and at or 
near said point east of a branch, and fraudulently held out 
to defendant and the citizens, and promised them in consid- 
eration of their subscriptions, that the depot would be 
located at or about said point and within two hundred yards 
of the court house; and it was by reason of such statements 
and conduct of said officers and agents, that defendant 
subscribed said agreement, and defendant acted on said 
declarations, and was induced thereby not only to sub- 
scribe said agreement, but also to purchase property near 
said point on the faith of such location of the depot, and 
that same would enhance the value of his property, and 
was thereby damaged in the sum of two thousand dollars; 
and that in violation of said promises, and contrary to its 
declarations and representations, the company fraudu- 
lently located its depot about one thousand yards from the 
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court house and at an inconvenient point, with the intent 
and purpose to impair the value of the property of de- 
fendant and the other subscribers situated on and near the 
public square, and whereby defendant’s property was 
greatly depreciated in value. 

Appellee demurred generally, and assigned as special ex- 
ception that the answer, ‘‘so far as it sets up verbal state- 
» ments and other matters occurring at the time or before 
the signing the bond or subscription list, are insufficient in 
law to make a defense; and further, the defendant thereby 
seeks to vary the written contract betwecn the parties 
thereto.” 


J. R. Burnett, for appellant. 
Nunn & Williams, for appellee. 


Moore, Cuter JusticE.— If the petition was defective, 
as appellant insists, for want of a proper averment of a 
consideration for his subscription upon which the action 
is founded, objection should have been taken to it by 
demurrer or exception. It is too late to attempt to do so 
after verdict by motion in arrest of judgment. Trammell 
v. Trammell, 20 Tex., 416. 

The law does not require the contract or agreement, 
upon which an action is brought, to be set ouc in the 
petition in every minutia to authorize its introduction as 
evidence. The petition is sufficient if it sets forth the 
contract according to its true and legal import and effect 
asa whole. This appellee did, and had appellant made 
objection to the reading of the subscription in evidence, 
when offered by appellee, it should have been overruled. 
It appears from the bill of exceptions, however, that there 
was no objection made to the evidence on the trial below, 
but the objection really made, was the failure of appellee 
to set out the proviso to the subscription, to the effect 
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that the contract of the subscribers should be satisfied 
and discharged, in the event the county of Houston should 
issue to appellee its bond to the amount of twenty-five 
thousand dollars. If the contingency had occurred 
which relieved appellant from performance of his under- 
taking, it devolved upon him to allege and prove it, and 
it was not incumbent upon appellee to anticipate his de- 
fense by averring that the county had not issued to appel- 
lee its bonds. 

In our opinion the court did not err in sustaining 
appellee’s exceptions to appellant’s answer. It is not 
pretended that appellant did not know and fully under- 
stand the terms and conditions of the written con- 
tract or agreement into which he entered, that he was 
fraudulently induced to suppose that it contained other 
stipulations than what it did. Whatever may be said 
upon the subject prior thereto, it is an elementary prin- 
ciple, that when parties reduce a contract to writing, they 
are presumed to embody in it the terms and stipulations 
as finally agreed to, and upon and to which they mutually 
contract. Appellant sought in his answer to show that 
appellee, by the declarations and representations of its 
officers and agents, had agreed and undertaken to fix its 
depot at a diferent place from that at which it was sub- 
sequently located, or that appellant was induced by these 
representations and declarations to believe that the depot 
would be thus located, and that appellee was thereby 
estopped from locating the depot where it did. To per- 
mit these propositions to be established by parol testimony, 
would be to vary and set aside a written contract by parol 
testimony, which evidently cannot be done. Jackson v. 
Stockbridge, 29 Tex., 398. 

It is absurd to suppose that the parties would have been 
guilty of the folly of entering into a written contract 
which, seemingly, gave appellee the privilege of locating 
its depot at the nearest practicable point within a mile of 
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the court house, or that appellee would have incurred the 
expense of running different lines to ascertain this point, 
if it was already bound to locate it, as claimed by appel- 
lant. Declarations, representations and expressions of 
opinion, which precede, but do not enter into or form a 
part of the contract as finally consummated, furnish no 
ground for the recovery of damages toa party deceived 
or misled by them, for it is his own folly to rely 
upon them, when they are not embodied in and made 
a part of the contract. The exceptions, therefore, to 
appellee’s claim for damages, even if a legitimate an- 
swer to an action such as this, were properly sustained. 

It is somewhat difficult, if we look merely at the ex- 
tracts from the charge of the court embodied in appel- 
lant’s assignment of error, to understand the precise point 
of his objection to it. If we properly understand it, 
however, it is this, to wit: The court did not instruct the 
jury, as appellant insists it should, that appellee was 
bound by the contract upon which it sued, to locate its 
depot at the nearest possible point to the court house at 
which it could be placed, without reference to the cost or 
expense of doing this. This, however, in our opinion, is 
not a fair or just construction of the contract. Appellee 
stipulated to locate its depot at the neares{ practicable 
point, within one mile of the court house. Now it cer- 
tainly needs no engineering skill or knowledge to know 
that the nearest possible point at which this could be done 
without regard to cost, would be the nearest point to the 
court house at which land for this purpose could be pur- 
chased or condemned. If this was what was intended, it 
was idle for appellee to have stipulated that the point at 
which it would establish its depot should be not more 
than a mile from the court house. Plainly the word 
‘* practicable ” was not used in this contract as synony- 
mous with ‘‘possible,” but was used and understood by 
the parties to this contract in its usual and ordinary sense, 
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as binding appellee to locate its depot at the nearest point 
within a mile of the court house, at which it could be 
done at a reasonable and ordinary cost, with reference to 
all the circumstances under which it was to be done, and 
in view of the object and purpose inducing the contract. 
By this instruction the question of law upon which the 
case turned was, we think, fairly and correctly submitted 
to the jury. And the evidence justified and warranted 
their verdict. The judgment is affirmed. 


AYFIRMED. 


[Opinion delivered February 11, 1881. ] 





ELIZABETH MITCHELL V. JOHN IRELAND ET AL. 
(Case No. 1225.) 


1. DEscRIPTION — LEVY.— See statement of case and opinion for descrip- 
tion of land in a levy of execution and a sheriff's deed, held to be 
too vague and indefinite. 

2. SHERIFF'S SALE.— A sheriff's deed to land, based on an execution sale 
made after the return day of the execution, is a nullity. 

3. CASES APPROVED.— Hester v. Duprey, 46 Tex., 626, approved. 

4, DESCRIPTION.— Less indulgence will be shown in favor of descrip- 
tions of property contained in deeds based on compulsory sales 
under judicial process, than of those contained in deeds between 
private parties. 


APPEAL from Gonzales. Tried below before the Hon. 
Everett Lewis. 

Suit by Elizabeth Mitchell ef al. against John Ireland 
and others, appellees. 

In the original petition plaintiffs alleged that they were 
the only heirs at law of Eli Mitchell, who died in April, 
1870, intestate, and as such were entitled to his estate; 
that Sarah DeWitt died on the 27th of November, 1854, 
and that by her will she devised to C. E. DeWitt one- 
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sixth interest in her estate, which consisted in part of a 
tract of land situated in Guadalupe county, above the 
town of Seguin, and off of the Sarah DeWitt survey. 

That C. E. DeWitt was appointed executor, who, under 
the will, sold the land in 1878, and received the purchase 
money therefor, and that afterwards, on the 10th of June, 
1878, the executor and commissioners named in the will 
set apart as the share of C. E. DeWitt the sum of $839.20. 

That on the 10th day of February, 1858, C. E. DeWitt 
conveyed to plaintiff's ancestor, Eli Mitchell, deceased, 
his entire interest in the tract of land; and that by virtue 
of that conveyance, plaintiffs are entitled to the $839.20; 
that the executor still withholds said amount, and refuses 
to pay over the same to petitioners; that the heirs of C. 
E. DeWitt and W. H. Burges and John Ireland are setting 
up claim to the money, all of whom are made parties de- 
fendant with the executor. They prayed for judgment 
against all of the defendants; that the title to the money 
be adjudged in them, and for an order compelling the ex- 
ecutor to pay over the same. 

The defendants Burges and Ireland answered at the 
spring term, 1879, admitting the purchase by Eli Mitchell 
of C. E. De Witt’s interest in the land; also the sale by the 
executor and the retention of the amount of money, as 
alleged by the plaintiffs. They denied, however, plaintiffs’ 
right to the money. They alleged that on the 5th of 
October, 1858, one William Dunn purchased at sheriff’s 
sale, under a valid and subsisting judgment and execution 
against Mitchell, all of his interest in the land, and that 
they are now the owners of Dunn’s title. That both 
Dunn and they were purchasers in good faith, for value, 
and without notice of any adverse claim or irregularity in 
the judgment or execution under which the sale was 
made; that they held the land for a number of years, and 
paid the taxes, and never heard of plaintiffs’ claim until 
just before the institution of this suit; and that by virtue 
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of the sale to Dunn they were entitled to the amount 
held by the executor, for which they pray judgment. 

On October 27, 1879, plaintiffs filed their first supple- 
mental petition, in which they alleged that the judgment 
under which Dunn purchased was paid off and satisfied 
in full by Eli Mitchell on the 6th of September, 1858, 
paying the full amount thereof to the sheriff of Gonzales 
county on an execution by him held, and which execution 
the sheriff immediately returned into court indorsed sat- 
isfied in full. They further alleged that there was no 
valid levy of the execution under which Dunn purchased, 
and that the sale was void and passed no title; that Dunn 
was at the time of sale the deputy sheriff of Guadalupe 
county, and that he and the sheriff combined together to 
defraud Eli Mitchell; that the land only brought five dol- 
lars at the sale, when it was worth $500, and that the sale 
was void for inadequacy of price, and for fraud. 

The executor, C. E. DeWitt, answered, admitting that 
he held the sum of $839.27 allotted to the share of C. E. 
DeWitt out of the proceeds of the land by him conveyed, 
and averred his willingness and readiness to pay over the 
same to the party adjudged to be entitled thereto. 

On October 28, 1879, Burges and Ireland filed their 
first supplemental answer, in which they alleged that Eli 
Mitchell was a surety for C. E. DeWitt in the judgment 
under which they held, and as such had procured to be 
issued the execution under which the sale to Dunn had 
been made, and that it was by the direction of Mitchell 
that the levy and sale was made. They alleged, further, 
that if the judgment was satisfied at the time of the 
sale to Dunn, neither the sheriff nor Dunn had any notice 
of same. They pleaded the acts of Mitchell as an estop- 
pel to the plaintiffs; that Mitchell acquiesced in the sale 
up to the time of his death, never having taken any steps 
to recover the land, and that by his silence they were in- 
duced to purchase. They pleaded the laches of plaintiffs, 
and of their ancestor, and also stale demand. 
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Plaintiffs filed a second supplemental petition, denying 
the allegations in defendants’ answers. 

They alleged that Eli Mitchell instructed the sheriff of 
Guadalupe county to levy the execution upon the interest 
of C. E. DeWitt in the land, and that in pursuance to in- 
struction, the sheriff did in fact levy the execution as di- 
rected, as appeared by his indorsement upon the execution 
under which defendants claim; and that subsequent to 
levy the sheriff, without the knowledge or consent of Eli 
Mitchell, pretended to levy the execution upon the inter- 
est of Mitchell in the land, and which subsequent levy 
they allege was unauthorized and void, because judgment 
was at the time fully satisfied as to Mitchell. They de- 
nied that Eli Mitchell, in any way, encouraged defendants 
to invest in the land, or that they were purchasers for 
value and without notice. They denied the sheriff’s au- 
thority to sell, and the acquiescence in the sale. 

The heirs of C. E. DeWitt were cited, but filed no 
answer, and a judgment by default was rendered as to 
them. 

The cause was submitted to a jury, who, under the in- 
structions from the court, returned a verdict for the de- 
fendants Burges and Ireland. 

The sale was made on the 5th of October, 1858. The 
execution was issued on the 20th of August, 1858, and 
made returnable on or before the seventh Monday after 
the third Monday in August, 1858. Tuesday was the Sth 
of October, 1858; Monday was the fourth day of October, 
1858, which day was the seventh Monday after the third 
Monday in August, 1858. 

The description contained in the levy and deed will be 
found in the opinion. 


Harwood & Winston, for appellants. 


[No briefs on file for appellees. ] 
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BonNER, ASSOCIATE JUSTICE.— There is no appearance 
for appellees, John Ireland e¢ al., and appellants present 
in argument but two grounds fer the reversal of the 
judgment below — that the description of the land in the 
levy and sheriff’s deed is too vague and uncertain; and 
that the sale, having been made after return day of the 
execution, is a nullity. 

1. The record does not disclose that Clinton E. DeWitt 
had any other interest in the land than that of his distrib- 
utive share in the proceeds after it was sold; or that a 
sale of his interest in the land would convey more than 
an equitable title to this distributive share. 

The description in the deed from Clinton E. DeWitt to 
Eli Mitchell is itself quite vague. It describes the land 
sold as an undivided one-fourth of six hundred acres, 
when there were in fact eight hundred and seventy acres. 
There is no further description of the six hundred acres, 
than that it is part of thirty-three hundred and sixty-five 
acres granted to Sarah DeWitt, of which she died seized. 
This deed, however, declares it to be all Clinton E. De- 
Witt’s interest in his mother’s estate, and covenants to 
make further deed with more perfect description when a 
survey shall have been made. 

The levy and sheriff’s deed describes it as follows: 

‘* A certain tract or parcel of land, being one-fourth of 
six hundred acres of land situated on the west bank of 
Guadalupe river in Guadalupe county, between the towns 
of Seguin and New Braunfels. The said six hundred 
acres is a part of a tract of three thousand three hundred 
and sixty-five acres, granted by the government to Sarah 
DeWitt, and from the estate of Sarah DeWitt to Clinton 
E. DeWitt, the said one-fourth of six hundred acres being 
the distributive share of Clinton E. DeWitt, and trans- 
ferred by him to Eli Mitchell. Said land was levied upon 
as the property of Eli Mitchell to satisfy said judgment.” 

Reference is made to the deed from Clinton E: DeWitt 
VoL. LIV— 20 
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to Eli Mitchell, but less indulgence should be shown in 
favor of descriptions in compulsory sales under judicial 
process than in private sales between individuals. 
Wooters ef al. v. Ariedge (decided at the present term); 
Norris v. Hunt, 51 Tex., 615. 

Considering the very vague description of the land itself, 
and the character of the interest which might be subject 
to levy and sale, whether in the land or its proceeds, we 
think the description in the levy and sheriff’s deed too 
vague and indefinite under all the facts and circumstances 
of this case, and particularly when the sale was for such 
a grossly inadequate price, to demand affirmative relief 
from a court of equity. 

2. If the defendants below have no other title than that 
derived through sale made under execution after return 
day thereof, then such title, as has been expressly 
decided by this court, is a nullity, and would confer no 
right. Hester v. Duprey, 46 Tex., 625; Young v. Smith, 
23 Tex., 600; Pasch. Dig., art. 3775. 

Although other objections to the validity of the sale 
were presented on the trial below, the objection that it 
was made after return day of the execution, seems to 
have been made for the first time in this court. 

The proper practice would require that it should be 
made in the court below, so that the presiding judge may” 
have the opportunity to pass upon it, and the opposite 
party to answer it, or supply, if he can, the defect by 
other testimony. 

It, however, raises the question, not of irregularity only, 
but of nullity patent upon the record, and we are not pre- 
pared to say that it should not be considered by us, though 
presented for the first time in this court. 


REVERSED AND REMANDED. 


[Opinion delivered January 11, 1881.] 
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WALTER B. SHAW Vv. TAYLOR CADE ET AL. 
(Case No. 818.) 


1, VENUE.— The second section of the act of April 7, 1874, governing 
changes of venue, provides that on granting a change of venue, 
‘the cause shall be removed to some adjoining county, the court 
house of which is nearest the court house of the county in which 
the suit is pending,” ete. Held— 

1. The nearest court house, in the meaning of the statute, is not 
necessarily the one nearest by geometrical measurement, but may 
be the one most convenient of access, and nearest by the usual 
traveled route. 

2. The question as to which county is the nearest, must be 
determined by the judge who orders the change of venue, and 
cannot be reopened by the court to which the venue is changed. 

2. DISTINGUISHED.— This case distinguished from Rogers v. Watrous, 8 
Tex., 63; Taylor v. Williams, 26 Tex., 583; and Murray v. Brough- 
ton, 46 Tex., 351. 

2. Fact CASE.— See opinion for facts, illustrating the confusion and 
delay resulting from a district judge regarding an order changing 
the venue of a case to his court, as a nullity. 


APPEAL from Galveston. Tried below before the Hon. 


Wm. H. Stewart. 
The opinion states the case. 


Scott & Levi, for appellant. 


Joseph & Kittrell and Wheeler & Rhodes, for appellees. 
I. The language of the act is plain and unambiguous. 
It says ‘‘nearest” simply, and it seems that this should 
admit of no erroneous construction. It is said by a 
learned writer, that the courts ‘‘ ought not to make any 


construction against the express letter of the statute, for 
nothing can so express the meaning of the makers of an 
act as their own direct words, for tndex animi sermo.” 
Sedgwick on Const. and Stat. Law, 219, 220, 224. 

The judgment of the court below is practically an inser- 
tion after the word ‘‘nearest,” of the words ‘‘ by the usu- 
a construction which amounts to 
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ally traveled route,” 
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legislation; for the law says nothing of routes, modes of 
travel, nor such contingencies. The construction of the 
lower court robs the law of the element of certainty, and 
leaves it to be construed by extrinsic evidence in each 
particular case, and the litigant who desires to avail him- 
self of the benefit of the law is left in doubt, because he 
cannot foretell which county a court or jury may deter- 
mine to be the nearest, and thus be enabled to provide 
against the possibility of the same objection in that county 
as is contemplated by the law. Last clause, sec. 2; Sedg- 
wick on Stat. and Const. Law, p. 262. 

Mr. Justice Story says: ‘‘The only sound principle is 
to declare ita lex scripta est, to follow and to obey.” 
Conflict of Laws, p. 17. 


GouLp, AssoctIaTE Justice.— The history of this case, 
as correctly and fully given in the brief of counsel for 
appellant, is as follows: 

On March 21, 1874, appellant filed suit against appellees 
for damages, actual and exemplary, the cause of action 
alleged being set out fully in the petition, and consisting 
of assaults, kidnapping, unlawful imprisonment and 
threats to take appellant’s life. The venue was laid in 
Galveston county, where the acts complained of were 
alleged to have been done. A number of the defendants 
having been served with process, appeared and answered, 
June 4, 1874. 

On March 27, 1875, defendants made a motion for 
change of venue, alleging as grounds therefor the exist- 
ence of so great a prejudice against the defendants that 
they could not obtain a fair and impartial trial in Galveston 
county. ‘The affidavit of defendants to this effect was 
supported by the affidavit of four residents of the county 
of Galveston. The defendants, by written allegations 
filed in the cause, averred that Chambers was the county 
to which the venue should be changed, the county seat of 
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that county being nearer to the court house of Galveston 
county than the court house of any other county. 

The plaintiff excepted to the sufficiency of the affidavit 
for change of venue, for vagueness and generality, and 
for failure to show the facts and circumstances of the 
prejudice alleged. 

The motion coming on to be heard March 29, 1875, the 
court heard evidence as to the proximity of neighboring 
county seats, and it was shown that Wallisville, the county 
seat of Chambers county, was distant from. the court 
house of Galveston county, by air-line measurement, 
forty-two miles, and by the usually traveled route fifty- 
six miles; that Houston, the county seat of Harris county, 
was distant from the court house of Galveston county, by 
wir-line measurement, fifty miles, and by the usually 
traveled route the same distance — fifty miles. Upon this 
evidence the district court of Galveston county adjudged 
that the intention of the law would be best observed by 
sending the case to Harris county, and ordered accord- 
ingly. The defendants excepted to this action of the 
court in thus preferring Harris to Chambers county. 

The cause being transferred to the district court of 
Harris county, the defendants filed in that court a plea 
to the jurisdiction, alleging that the acts complained of 
as constituting the cause of action, were committed in 
Galveston county, where the suit was originally brought; 
relating the motion for change of venue, the evidence in 
support thereof, the action of the district court of Gal- 
veston county thereupon, the exceptions taken by the de- 
fendants, and claiming that upon the facts shown in evi- 
dence the venue should have been changed to Chambers 
instead of to Harris county; and that the district court of 
Harris county, by reason of the facts, had no jurisdiction 
to hear the cause. They prayed that the cause might be 
transferred to Chambers county, or stricken from the 
docket of the district court of Harris county. 
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The plaintiff excepted to the legal sufficiency of this 
plea; the district court of Harris county overruled the ex- 
ception, and the facts stated in the plea being admitted to 
be true, the court adjudged, March 31, 1876, that the 
cause should have been removed to Chambers county, and 
that the district court of Harris county had no jurisdic- 
tion to hear the cause on its merits. Having thus sus- 
tained the plea to the jurisdiction, the court ordered the 
papers of the cause, and a copy of the order, to be re- 
turned to the clerk of the district court of Galveston 
county. 

To this action on the part of the district court of 
Harris county the plaintiff excepted. 

The papers being transmitted to Galveston county, the 
clerk of the district court of that county placed the cause 
anew on the docket, and on May 22, 1876, the defendants 
filed a plea to the jurisdiction of the district court of Gal- 
veston county, alleging the facts related above as having 
transpired before the cause was transferred to Harris 
county, and claiming that by reason of the action of the 
court upon the motion to change the venue, it had no 
longer any jurisdiction of the cause. 

On the samme day they also filed a motion setting up the 
entire history of the case as above related, and chiming 
that upon the facts disclosed in its history, the district 
court of Galveston county had no further jurisdiction of 
the case, and they prayed the court to strike it from the 
docket. 

The motion was sustained November 13, 1876, and the 
case stricken from the docket accordingly. The plaintiff 
excepted to this action, and brings the case here by appeal, 
for revision of all rulings made against him. 

If the district court of Galveston county rightly con- 
strued the statute, and rightly changed the venue to 
Harris county instead of Chambers, or if its action on this 
point, whether erroneous or not, was valid and conclusive 













































SuHaw v. CADE. 





Opinion of the court. 





until reversed on appeal, and should have been so 
accepted and acted on by the district court of Harris 
county, —in either case it follows that the latter court 
erred in holding that it had no jurisdiction of the case, 
and in ordering it to be returned to Galveston district 
court. 

The second section of ‘“‘ An act toauthorize and provide 
for a change of venue in civil cases,” approved April 7, 
1874, reads thus: ‘“*That upon the grant of a change of 
venue the cause shall be removed to some adjoining county, 
the court house of which is nearest the court house of 
the county in which the suit is pending, unless it be made 
to appear in the application that such nearest county is 
subject to some objection sufficient to authorize a change 
of venue in the first instance.” 

The opinion of the court is that the nearest court house, 
in the meaning of the statute, is not necessarily the one 
nearest by geometrical measurement, but may be the one 
most convenient of access and nearest by the usually trav- 
eled route. 

But, whether this be the correct construction of the 
statute or not, we are all of opinion, that it was for the 
district court of Galveston county to determine for itself 
the question as to which was the nearest court house, and 
that it was not competent for the district court of Harris 
county to reopen that question. The order fixing the 
county to which the venue was to be changed was one 
which the district court of Galveston county had jurisdic- 
tion to make. Whether erroneous or not, that order was 
not a nullity, but until reversed was sufficient to give the 
district court of Harris county jurisdiction to try the case. 
The judge of the latter court seems to have regarded the 
order as on the same footing with an order changing the 
venue because of supposed disqualification of the presiding 
judge, but where the recitals show that the judge was not 
disqualified. Such orders changing the venue being made 
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without authority, have been treated as nullities — con- 
ferring no jurisdiction on the court to which the venue 
was changed. Rogers v. Watrous, 8 Tex., 63; Taylor v. 
Williams, 26 Tex., 583; H. & T. C. R. R. Co. v. Ryan, 44 
Tex., 426; Murray.v. Broughton, 46 Tex., 351. Buta 
case for change of venue having arisen, the court in des- 
ignating the county to which the venue is to be changed, 
certainly acts within its jurisdiction, and if it commits an 
error it is not one which makes its order a nullity so as to 
affect the jurisdiction of the new tribunal. This conclu- 
sion accords with the rule which prevails in this state in 
criminal cases.. Kirby v. State, 8 Tex. Ct. App., 25, 26; 
Brown v. State, 6 Tex. Ct. App., 28; Harrison v. State, 3 
Tex. Ct. App., 518. This case illustrates the confusion and 
delay that would result from treating such orders as nul- 
lities. A difference on a question of law has led the two 
district courts to each dismiss the cause. Thesame result 
might follow from a difference on the question of fact, 
as to which was the nearest court house by geometrical 
measurement. So far from being a nullity, an order er- 
roneously changing the venue to the wrong county, would 
only lead to a reversal, when a party shows that the error 
has operated to his prejudice. 

Our opinion is that the cause should again be placed on 
the docket of the district court of Harris county for fur- 
ther proceedings in that court. Following the precedent 
set by this court in Rogers v. Watrous, it is ordered that 
the cause be remanded to the district court of Galveston 
county, in order that the papers may be returned to the 
district court of Harris county, and the cause reinstated 
upon the docket of that court for further proceedings — 
the costs of this appeal to be paid by appellees. 





REVERSED AND REMANDED. 





[Opinion delivered February 8, 1881.] 
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F. R. Dean v. THE STATE OF TEXAS, 
(Case No. 1301.) 


1, TAX COLLECTOR — STATUTE CONSTRUED.— A tax collector, who, under 
the law, has bid in land sold for taxes to the state, is not entitled 
under the act of 1876 (p. 259, sec. 30) to retain in his settlement with 
the comptroller the same commissions, penalties and costs to which 
he would have been entitled had the land beer bid off by an individ- 
ual. (See secs. 21, 22.) 

2. SamE.— When lands bid in at tax sale, for the state, shall have been 
redeemed by the owner, the previously unpaid fees and costs, and 
which are included in the price of the redemption, would be held 
by the state for the benefit of the collector. 

3. INTEREST — TAX COLLECTOR.— The state is entitled to interest on such 
sum of money as a tax collector should pay into the treasury, from 
date when such payment should have been made. 





APPEAL from Galveston. Tried below before the Hon. 
Wim. H. Stewart. 


[No briefs have reached the reporter. ] 


30NNER, ASSOCIATE JUSTICE.— There are two control- 
ling questions presented for our decision in this case — 
first, whether F. R. Dean, as tax collector of Galveston 
county, under proper construction of the statute of 1876 
(Laws 15th Leg., 259), in cases in which, in consequence 
of the want of an individual purchaser ata tax sale, he 
had bid off land to the state, was, in his settlement with 
the comptroller of public accounts, authorized to retain as 
against the state, the same commissions, penalties and 
costs to which he would have been entitled, had the land 
been bid in by an individual; second, if not, was the state 
entitled to a judgment in addition to the principal sum 
thus retained, also, for legal interest thereupon from July 
1, 1878, the date when the same should have been paid? 
I. Was the collector in his settlement with the comp- 
troller authorized to retain commission, etc., on lands bid 
off to the state? 
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The determination of this question depends upon the 
construction which should be given to the statute. 

Section 30 provides that ‘‘the collector of taxes shall 
receive as compensation for his services five per cent. on 
all amounts collected by him for the state. . . . And 
in cases where property is levied on and sold for taxes, he 
shall receive the same compensation as allowed by law to 
sheriffs and constables for making a levy and sale in sim- 
ilar cases.” 

The question before us is not whether, in the event the 
land is bid off by the state, it is such sale as would make 
the delinquent tax-payer liable to the collector for fees and 
costs, but whether it was the intention of the legislature 
that the same should be advanced by the state. 

The statute of Missouri, under which Ex parte Tate was 
decided, was more explicit than the one now under con- 
sideration. 9 Mo., 668. 

It is an admitted principle that no action can be main- 
tained by an individual against the government, either 
directly or indirectly, by way of set-off, unless by the 
sanction of express law to that effect. Borden v. Hous- 
ton, President, 2 Tex., 594; Chevallier v. The State, 10 
Tex., 315. 

Where statutory fees are claimed from the state by her 
officers, their allowance and payment must have been 
provided for, to authorize a recovery. 

This act of 1876, after providing for the assessment, 
levy, publication and sale of real estate for taxes,. provides: 

**Sec. 21. Should the collector of taxes fail to make 
sale of any real estate for want of a purchaser, he shall 
bid the same off to the state for taxes and penalties due 
and costs accruing thereon, and make due return thereof, 
under such form and direction as the comptroller may 
furnish and direct, and he shall, on final settlement of his 
account with the commissioners’ court and the comptroller 
of public accounts, be entitled to a credit for the amount 
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of taxes due the state and county for which the land or 
lots were bid off to the state.” 

** Sec. 22. The collector of taxes shall, whenever he 
may receive as much as five thousand dollars ($5,000) or 
more, belonging to the state, pay the same over to the 
state treasurer in the manner as may be directed by the 
comptroller of public accounts, reserving only his com- 
missions on the same.” 

Taking into consideration the terms and objects of the 
statute, we are of opinion that it did not intend, in the 
event the land was bid off to the state, that the fees and 
costs should in the first instance be advanced by the state. 
This being the construction given to it by the head of the 
appropriate department, should be entitled to due con- 
sideration and weight. 

The primary object of the law was to enforce payment 
of the taxes to carry on the government, the costs were 
but an incident. It was not the intention of the statute, 
in having the lands bid off to the state, to make this a 
means of speculation for the body politic. Although 
justice requires that in such cases provision should be 
made to secure the collector in his fees and costs, yet, to 
hold the state directly chargeable for such contingent in- 
debtedness, would materially impair the resources of the 
government; disarrange the basis upon which its appro- 
priations are made; and greatly impair the object sought 
by taxation. It would increase, not discharge, the obliga- 
tions of the state. 

When the lands bid in shall have been redeemed by the 
owner, the previously unpaid fees and costs, and which 
are included in the price of this redemption, would be 
held by the state for the collector. If, however, the lands 
should not be redeemed by the owner, then it would rest 
in the wisdom of the legislature to provide some mode of 
compensation for him. This, if not previously done, was 
attempted to be provided by a resale for unpaid taxes and 
costs, by act April 7, 1879, art. 4759 b, appendix, 22. 
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That delay might be prejudicial to the best interests of 
the collector, is one of the burdens of this and similar 
offices where the fees and costs await the collection of the 
| principal debt, which must enter into the consideration of 
| the question whether it should be sought for and accepted. 
} If. Is the state entitled to interest for the failure to pay 
| the taxes from the date when the same became due? 

Upon the authority of adjudicated cases we think this 
must be answered in the affirmative. 

In Burnett v. Henderson, Governor, which was a suit 
upon the official bond of a tax collector, and in which judg 
| ment was rendered for an amount of taxes retained in his 
Hy hands, and interest thereon, Wheeler, J., said, the liability 
to pay interest upon the money collected and retained by 
him, is not now an open question. 21 Tex., 590; Borden 
v. Houston, President, 2 Tex., 598, 615; Evans v. The 
State, 36 Tex., 323. 

In the case of Cahn v. The State, decided at Austin 
Term, 1880, of this court, suit had been previously insti- 
tuted against the collector, Cahn, and the sureties on his 
official bond, dated in 1870, for an alleged defalcation of 
an amount exceeding $1,000, which, having been subse- 
quently paid, that suit was dismissed and receipt given. 
Cahn was then solvent. Some years subsequently, and 
when he had become insolvent, it was ascertained that a 
mistake of $2,000 had been made in his settlement, by 
the comptroller, against the state, for which, and interest 
thereon from the date when the money should have been 
paid, judgment below was rendered against Cahn and his 
sureties, and which on appeal was affirmed. Moore, 
Ch. J., in delivering the opinion of the court, said 
that interest was properly allowed in the nature of dam- 
ages, if not strictly under the terms of the statute. 























AFFIRMED. 


[Opinion delivered February 8, 1881.] 














McGurtre v. NEWBILL. 





Opinion of the court. 





J. A. McGutre et Au. v. N. P. NEwWBILu. 
(Case No. 1303.) 


1. CITATION IN ERROR — AFFIRMANCE WITHOUT REFERENCE TO THE MER- 
1Ts.— No affirmance on certificate without reference to the merits 
can be had, unless the citation in error showing the date of the 
filing of the petition in error, the names of the parties according to 
such petition, the description of the judgment as therein given, 
and that the writ of error and supersedeas, if any, have been granted, 
has been served, 

. CITATION IN ERROR.— A citation in error which undertakes to describe 


ti) 


the judgment by mentioning nine hundred acres of land as the sub- 
ject of it, and which refers to a copy of petition accompanying it 
for specific description, is not sufficient. 

3. CITATION IN ERROR — WAIVER.— A compliance with the statute in the 
essential requisites of a citation in error, may be waived by the 
defendant in error; but to entitle the defendant in error to an af- 
firmance on certiiicate without reference to the merits, such waiver 
must be made in time to enable the plaintiff in error to file the 
transcript in the supreme court in the period required by law. 


Error from Harris. Tried below before the Hon. 
James Masterson. 


(No briefs are with the record. ] 


Moore, Cuter Justice.— We are asked to affirm the 
judgment of the district court in this case, on certificate, 
without reference to the merits. It is manifest that this 
cannot be done, unless we disregard the settled rule of 
decisions of the court in this class of cases, from the 
enactment of the law under which the judgment is 
asked, to the present time. 

To warrant a judgment on certificate without reference 
to the merits, the plaintiff in error must appear on the 
face of the certificate to be in default by failure to file 
the transcript of the proceeding had in the court below in 
this court within the time prescribed by law. This, of 
course, is not the case until there has been due and legal 
service of the citation in error. The certificate presented 
to us does not show that the citation has been thus served. 












318 McGuire v. NEWBILL. [Galveston Term, 





Opinion of the court. 





By the Revised Statutes, art. 1394, it is enacted that the 
citation in error ‘‘shall state the date of the filing of the 
petition in error, the names of the parties according to 
such petition, the description of the judgmentas therein 
given, and that the writ of error and supersedeas, if any, 
have been granted.” The citation” here does not pretend 
to give the date of the filing of the petition in error, nor 
does it give a description of the judgment as in the peti- 
tion for writ of error. It merely mentions nine hundred 
acres of land as the subject of the judgment, and refers 
to a copy of a petition which it says accompanies the 
citation for its description; and while the certificate shows 
that a supersedeas was obtained, the language of the 
citation is only susceptible of a different conclusion. 

It may be that these defects and omissions in the cita- 
tion were corrected and supplied by the copy of the peti- 
. tion for writ of error, with which the clerk, in accordance 
with the law, before the adoption of the Revised Statutes, 
seems to suppose had accompanied the citation. But if 
it is conceded that such was the fact, it would not war- 
rant an affirmance of the judgment, because the sheriff’s 
return upon the citation shows merely that it was ‘‘ exe- 
cuted . ... by delivering to N. P. Newbillin persona 
true copy of the within named citation.” 

The particulars in which the citation and service are 
defective, are evidently intended for the benefit and pro- 
tection of the defendant in error, and no doubt may be 
waived by him. But this must be done in time for the 
plaintiff in error to file the transcript in this court by the 
time required by law, to entitle defendant in error to an 
affirmance without reference to merits, by reason of the 
failure of plaintiff in error to file the transcript within 
the required time. 

Affirmance refused and certificate dismissed. 


AFFIRMANCE REFUSED. 


[Opinion delivered February 8, 1881. ] 
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THe Texas CoTron PRESS AND MANUFACTURING Co. V. 
THE MECHANICS’ FIRE COMPANY. 
(Case No. 1314.) 

1. FIRE COMPANY — ConTRACT.— An incorporated fire company in a mu- 
nicipal corporation was, on occasions of fire, under the absolute 
control of the chief engineer, who discharged the company when 
the fire was subdued. After the company was discharged, the owner 
of property on which a fire had occurred, employed the company to 
remain on the premises and do work with the engine in extinguish- 
ing the embers of the fire, which could have been done with a few 
buckets and manual labor. Ina suit to recover against the prop- 
erty owner for the extra labor, held — 

1. The property owner was liable for the value of the extra 
labor, there being nothing to show that the chief engineer acted 
in bad faith in discharging or calling off the company from 
further attention to the fire. 

APPEAL from Galveston. Tried below before the Hon. 
Wm. H. Stewart. 

On the 24th of September, 1878, the Mechanics’ Fire 
Co. brought suit in the district court of Galveston county 
against the Texas Cotton Press & Manufacturing Co. for 
$616 for work and labor performed by the company, and 
services rendered by its engine. 

On the 9th of October, 1879, the defendant pleaded 
among other things: That the plaintiff was a fire com- 
pany; that the engine mentioned was a fire engine used 
for extinguishing fires; that the men named in plaintiffs’ 
petition as skilled laborers were firemen, and that the 
service alleged to have been performed by the fire engine 
and laborers was in extinguishing a fire on the premises 
of the Texas Cotton Press & Manufacturing Co. situated 
within the city limits of the city of Galveston. 

That at the time of the fire and when the services were 
rendered, the plaintiff was a part of, and belonged to, the 
fire department of the city of Galveston, and the men 
described by plaintiff as skilled laborers, were at that time 
firemen of the city of Galveston and belonged to its fire 
department. 
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On the 15th of April, 1880, the case was tried by a jury, 
who rendered a verdict in favor of the plaintiff for $355. 

The evidence disclosed that appellee is a body corpo- 
rate, created for the purpose of preventing loss by fire, for 
benevolent purposes, and with authority to acquire prop- 
erty not to exceed $20,000 in value, by donation. Appellant 
is also a body corporate, with capacity to contract, sue and 
be sued. In 1875, appellee purchased on credit a steam 
fire engine, the price being between $5,000 and $6,000, 
part of which has been paid, and part remained unpaid. 
The payments made were derived from contributions 
from the members of the company and from their friends, 
and also from the earnings of the company in using 
their engine for pumping out cisterns, vessels, etc. 

By agreement with the municipal authorities of Gal- 
veston, appellee was attached to the fire department of 
the city. Under the agreement, appellee placed her fire 
engine under the orders of the fire department when 
needed, on the same footing with the city’s engines, and 
the members of the company were subjected to the orders 
of the fire department. On the other hand, the city agreed 
to furnish appellee with an engineer, engine horses, driver 
and repairs when needed. ‘The fire department was com- 
posed of volunteer companies, under the absolute control 
of achief engineer, who, during fires, had complete au- 
thority over the persons and machinery appertaining to the 
department. Upon an alarm of fire, the department, 
under standing orders to that effect, went to the place of 
the fire, and worked there under the direction of the chief 
engineer until he discharged them, which he did, when in 
his judgment their further attendance was not required. 

When so discharged the members of the department 
were at liberty to go where they pleased. And the en- 
gines were returned to the engine houses to be ready for 
any other fire that might occur. 

Appellant owned and operated large cotton warehouses 
in Galveston, where large quantities of cotton were stored. 
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On the night of November 2, 1877, a portion of the cot- 
ton stored in appellant’s warchouses was set on fire by 
lightning, and about midnight burst into flames. The 
fire department of the city turned out and worked on the 
fire until 7 or 8 o’clock on the following morning, when 
the flames were subdued, and the chief engineer dis- 
charged the department from further attendance. Fire 
still lurked in the bales of cotton, and in taking out the 
bales the fire would occasionally blaze up, but could be 
readily extinguished with buckets of water by a few ex- 
tra hands. The superintendent of the appellant com- 
pany employed appellee to stay by the cotton with their 
engine and do this service while the cotton was being 
taken out, and promised to pay for the service, which ap- 
pellee did faithfully from the time the chief engineer dis- 
charged the department, until about thirty-two hours 
afterwards, when the superintendent of appellant dis- 
charged appellee from further employment. The services 
so rendered by the men and engine were reasonably worth 
the amount recovered, exclusive of the services and ma- 
terial furnished by the city to appellee, and for which 
appellee made no charge. No price was agreed on for 
the work. Appellant’s superintendent reported to appel- 
lant the employment of appellee and recommended pay. 
ment for the service rendered, but it was refused. The 
superintendent employed other men during the same time 
to do similar work with buckets, and these were paid by 
appellant. 

The court charged the jury that firemen working as 
such to extinguish a conflagration cannot recover for 
their services nor for the use of their engine, and that a 
contract for compensation for such services is invalid. 
But when the conflagration is subdued and there is no 
longer probable danger, the fire department may be dis- 
charged from further attendance, and if the parties whose 
property has suffered can safely watch what remains and 
VoL. LIV — 21 
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preserve it against the embers of the fire by a few buck- 
ets of water, but do not choose to do so, and employ the 
firemen to remain longer than their duty requires them, 
and promise them compensation for so doing, such con- 
tract of employment is lawful, and the firemen can recover 
the reasonable value of their services, and for the use of 
their engine in guarding and preserving the property, afte 
the necessity for their presence as firemen had ceased. 


Davis & Sayles, for appellant.— The court erred in re- 
fusing to instruct the jury, that a fire company which 
forms a part of the fire department of the city of Galveston, 
cannot recover for services rendered in extinguishing a 
fire within the city limits of the city of Galveston. Davey 
v. Bark Mary Frost, 2 Wood’s U. 8. C. C. R., 306; City 
of Decatur v. Vermillion, 77 Ill., 315. 


Scott & Levi, for appellee. 


BONNER, ASSOCIATE JUSTICE.— The two cases cited by 
appellants, The Cotton Press Company, do not sustain the 
issue in their behalf, as presented by the record. In that 
of Davey v. Bark Mary. Frost, 2 Wood’s C. C. R., 306, 
compensation was refused the fire company, on the ground 
that, in suppressing the fire, they were strictly in the 
discharge of their duty, and that the extra services per- 
formed by them were not demanded by the master of the 
vessel, but were expressly prohibited by him. : 

The case of City of Decatur v. Vermillion, 77 Iil., 315, 
decides that a person who accepts office for a fixed salary 
cannot legally charge additional compensation for the 
performance of his official duties. 

Under the agreed facts in this case, it appears that the 
services for which compensation is sought did not neces- 
sarily devolve upon the fire company as a part of their 
duty, as such, but were extra services, which usually 
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would devolve upon the Cotton Press Company, as bailees, 
and which reasonably could have been performed by or- 
dinary labor. 

Under the rules and regulations governing the fire de- 
partment of the city, the right to determine when the 
emergency ceased which called the company into action, 
was confided to the chief engineer, and when called off 
by him the plaintiffs were at liberty to disperse. 

His order calling off the company in this case was, so 
far as shown by the testimony, made properly and in 
good faith, and plaintiffs would doubtless have dispersed, 
as did the other companies belonging to the department, 
had it not been for the express contract for their employ- 
ment in this extra service, made by the superintendent of 
the Cotton Press Company. 

Had the testimony shown that this order of the chief 
engineer had been made in bad faith, to take advantage of 
the misfortune of the Cotton Press Company, to improperly 
coerce them to pay for services which it was the legitimate 
duty of the fire department to have performed under their 
general contract with the city, then, on grounds of public 
policy, the courts should unhesitatingly refuse extra com- 
pensation for such services. This, however, is not the case 
presented by the record. 

It being admitted that the services rendered by the men 
and engine were reasonably worth the amount recovered, 
we are of opinion, that, under the facts and circumstances 
of this case, the judgment below should be affirmed. 


AFFIRMED. 


[Opinion delivered February 8, 1881.] 
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Tuomas G. MASTERSON v. JOHN C. ASHCOM. 
(Case No. 1317.) 


1, JUDGMENT.— Eight years after the rendition of a monied judgment 
against a party in a justice’s court, he obtained an injunction to re- 
strain its collection, on the ground that he had never been served 
with process, was not a citizen of the county when the judgment 
was rendered, and would not have been indebted on a fair settle- 
ment to him who obtained the judgment. The judgment entry of 
the justice of the peace recited the appearance of the party by at- 
torney, naming the attorney. Held— 

1. There is a marked distinction between a question of mere 
personal privilege to be sued in the precinct and county of one’s 
residence, and of jurisdiction proper, which cannot be waived. 

2. The justice’s court having jurisdiction of the subject matter, 
if the party was irregularly sued in a precinct or county where 
he did not reside, it would have jurisdiction over the person also, 





if the privilege of being sued elsewhere was not pleaded in abate- 
ment. 

3. No opinion expressed as to whether a party thus sued could, 
in the district court, by suit in the nature of a bill in equity, con- 
trovert the sheriff's return showing service, and by parol establish 
that there was in fact no service or appearance. If this were 
permitted, it would only be on distinct and clear averments, sup- 
ported by clear and satisfactory evidence. 

4. There was no allegation in the pleading denying the recita- 
tion of the judgment, which showed an appearance by attorney, 
or that he did not in fact have notice of the judgment, nor was 
the delay in seeking relief explained. 

5. It devolved on the party, not only to show that the judg- 
ment was fraudulently or unduly obtained, but that he had a good 
legal or equitable defense. 

6. Though the party alleged that he was not indebted to him 
who obtained the judgment, he failed to establish it by evidence. 

7. The judgment of the district court, declaring null and void 
the judgment of the justice of the peace, was erroneous. 








APPEAL from Brazoria. Tried below before the Hon. 
Wm. H. Burkhart. 

April 6, 1872, the estate of T. A. Smith, deceased, for 
use of appellant, Thomas G. Masterson, recovered in jus- 


tice’s court, precinct No. 2, Brazoria county, judgment for 
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$112.52, principal and interest, besides costs, against ap- 
pellee, John C. Ashcom. 

The transcript from the justice’s court shows that cita- 
tion issued for Ashcom March 13, 1872, and due return of 
service on him March 16, 1872, by the sheriff. 

The judgment in that court recites that the ‘‘cause 
came on to be heard; Shapard, attorney for plaintiff; 
Duff for defendant. Defendant pleaded to the jurisdic- 
tion of the court, which was overruled, and after hearing 
the testimony and there being no offsets,” etc.; then fol- 
lows formal entry of judgment. 

The transcript further: shows that notice of appeal 
was given; that execution issued June 28, 1873, and was 
returned January 27, 1875, not satisfied. 

Further execution issued January 16, 1880, and was 
levied upon property of Ashcom. 

The present suit was brought by Ashcom, February 
26, 1880, in the district court of Brazoria county, against 
Masterson, for whose use suit was brought in the justice’s 
court, and against Sharp as sheriff, to whom said last 
execution issued, to enjoin and restrain the collection of 
the same, and to set aside the judgment of the justice’s 
court, on the grounds, substantially, that Ashcom had 
never been served with process; that he was not at the 
date of said judgment a citizen of Brazoria county, but 
had removed to Galveston county; and that upon a just 
settlement he would not have been indebted any amount 
to the estate of Smith. 

There was no allegation which negatived the appearance 
by attorney of Ashcom in the justice’s court, as recited in 
the judgment. 

The testimony shows that within a short time pre- 
vious to the rendition of that judgment, Ashcom had 
resided in precinct No. 1, in Brazoria county, and that 
judgment had been rendered against him in that precinct, 
and tends to prove that there was a vacancy in the office 
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of justice of the peace in that precinct when the account 
against Ashcom was filed for suit with the justice in 
precinct No. 2. 

The only testimony offered to disprove the return of 
the officer and the recitals in the judgment was that of 
Ashcom himself, and there was no evidence as to any de- 
fense to the original cause of action. 

An injunction was granted in this suit, and on final 
hearing in the district court, judgment on verdict of a 
jury was rendered for Ashcom, the justice judgment 
declared null and void, and the injunction made perpet- 
ual, from which this appeal is prosecuted. 


Thomas G. Masterson and John A. Ballowe, for appel- 
lant. 


J. H. Norris, for appellee. 
I. A justice of the peace cannot act beyond his own 
precinct (unless within one of the exceptions), and pro- 
cess issued to be served on a party outside of his precinct 
is a nullity, and any judgment rendered thereon is void 
ab initio. R. S., art. 1556; 8 Tex., 122; 12 Tex., 124; 14 
Tex., 345. 

If. This was not a collateral proceeding, but a direct 
suit by injunction, directly attacking the validity of the 
judgment, for want of jurisdiction by the justice over 
the person of appellee. 18 Tex., 31; 24 Tex., 615; 27 Tex., 
276; 31 Tex., 621. 

Ill. The filing of an account is not in a justice court 
the beginning of a suit; a suit is commenced by the issu- 
ance of citation. 3 Tex., 492. 

IV. If a justice of the peace acts in any matter over 
which he has no jurisdiction, the proceedings are also- 
lutely void. 21 Tex., 561; 19 Tex., 337. 






BONNER, ASSOCIATE JUSTICE.—It is contended by ap- 
pellee Ashcom, defendant in the judgment before the 




















MASTERSON v. ASHCOM. 





Opinion of the court. 





—_— 


justice’s court, that as he did not reside in precinct No. 2, 
that court had no jurisdiction over him, and that conse- 
quently the judgment complained of was null and void. 

There is a marked distinction between the question of 
mere personal privilege to be sued within the precinct or 
county of residence, and which privilege may be expressly 
or impliedly waived, and that of jurisdiction proper, 
which cannot be conferred, even by express consent. 

The justice’s court had jurisdiction over the subject mat- 
ter, and if Ashcom was served with process, this would 
have given the court jurisdiction over the person also, 

ven though the suit had been irregularly brought in a 
precinct or county other than that of his residence, if he 
failed to appear and plead in abatement his privilege to 
be sued elsewhere. Morris v. Runnels, 12 Tex., 177; R. 
R. Co. v. Graves, 50 Tex., 201. 

We do not find it necessary to decide whether Ashcom, 
the defendant in the judement at law in the justice court, 
can, by a proceeding in the district court, in the nature of 
a bill in equity for this purpose, controvert the return of 
the sheriff showing service upon him, and prove by parol 
that, in fact, he was not served, and did not appear and 
defend the suit. 

This is an important question which we do not wish to 
pass upon until absolutely necessary, and after full argu- 
ment. 

We deem it proper to here note the following, among 
other authorities, which in our investigation were found 
pertinent to this question: Owens v. Ranstead, 22 IIL, 
161; Ridgeway v. Bank of Tenn., 11 Humph., 525, 
affirmed in Bell v. Williams, 1 Head, 229; Driver v. Cobb, 
1 Tenn. Ch. (Cooper), 490; Crafts v. Dexter, 8 Ala., 767; 
Stubbs v. Leavitt, 30 Ala., 352; Newcomb v. Dewey, 27 
lowa, 381; Harshey v. Blackmarr, 20 Lowa, 161; Gregory 
v. Ford, 14 Cal., 188; Bank v. Eldridge, 28 Conn., 556; 
Propst v. Meadows, 13 Ill., 157; Walker v. Gilbert, Free- 
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man’s Ch., 85; Wilson v. Montgomery, 14 Sm. & Marsh., 
205; Walker v. Robins, 14 How., 584; House v. Collins, 
42 Tex., 492; Randall v. Collins, 52 Tex., 435 (same case, 
present term); Freeman on Judgments, § 495; White & 
Tudor’s Lead. Cases in Equity, 4 Am. ed., vol. 2, part 2, p. 
1365; Well’s Res Adjudicata, ch. 35. 

Under our statute a justice of the peace is required to 
keep a docket, in which it is made his duty to enter, 
among other things, the names of the parties; the issu- 
ance of process, its nature and when returnable; the ap- 
pearance of the parties, either with or without citation; 
and the judgment of the court. Pasch. Dig., art. 1182; 
id., 6292; R. S., art. 1150. 

If it be conceded that in a proper case in a court of 
equity, the defendant to a judgment at law would be 
permitted, even in a justice court, to show that he was 
neither duly cited, nor had appeared in the cause, this, 
upon principle and the authority of analogous cases, 
should be permitted only upon full and distinct aver- 
ments supported by clear and satisfactory evidence. 
Randall v. Collins (decided at present term); Driver v. 
Cobb, 1 Tenn. Ch. (Cooper), 490; Windwart Allen, 13 
Md., 196. 

He should also act promptly, or show some good reason 
why he did not do so. 

If strictness in allegation and proof and promptness in 
action are not required in such cases, no one could rest in 
security upon the judgments of our courts. Their validity 
would depend, not upon their intrinsic force and conclu- 
siveness, but upon the frail, uncertain and possibly corrupt 
testimony of witness, and this, perhaps, after supporting 
testimony cannot be procured; thus undermining the most 
important rights of property. 

There was no allegation in the present case denying 
the truth of the recital in the judgment of the appear- 
ances by attorney of Ashcom, or that he did not have no- 
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tice, in fact, of the rendition of the judgment against 
him; and no direct allegation or evidence why he delayed 
nearly eight years before he sought to set it aside; and 
certainly the testimony is not of that clear and satisfactory 
character which should be required to impeach the return 
of a sworn officer and the recitals in the judgment. 

It further devolved upon Ashcom to show, not only 
that the judgment was fraudulently or unduly obtained, 
but that he had a good legal or equitable defense to the 
original demand or cause of action. House v. Collins, 42 
Tex., 492; Taggart v. Wood, 20 Iowa, 236; Coon v. Jones, 
10 lowa, 131; Gardner v. Jenkins, 14 Md., 58; Walker v. 
Gilbert, Freeman’s Ch., 85; White & Tudor’s Lead. Cases 
in Equity (4 Am. ed.), vol. 2, part 2, p. 1369, citing author- 
ities. 

Especially should this doctrine apply in a case like the 
present, when relief is not asked until the demand of the 
judgment creditor is barred by limitation. Gregory v. 
Ford, 14 Cal., 142. 

It is analogous to the doctrine that judgments by de- 
fault will not be set aside, until the apparent negligence 
is accounted for, and a meritorious defense shown. Cook 
v. Phillips, 18 Tex., 31; Fowler v. Lee, 10 Gill & J., 358. 

This is the more necessary under our blended system of 
common law and equity, as, by the proper practice, both 
issues, as to the validity of the former judgment, and the 
merits of the defense, should be tried in the same suit. 
Roller v. Wooldridge, 46 Tex., 486. 

Besides, when relief is sought in such cases by injunc- 
tion, though a different rule applies in cases of appeal, if 
the judgment complained of is declared void for want of 
citation, it is the practice of our courts, the jurisdiction 
in the first instance having attached for the purpose of 
the injunction, to return it for trial upon the merits of the 
original cause of action. Witt v. Kaufman, 25 Tex. 
Sup., 384; Willis v. Gordon, 22 Tex., 241; Bourke v. Van- 
derlip, id., 221. 
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Although Ashcom alleged that he was not indebted to 
the estate of Smith, he failed to support the allegation by 
testimony. 

We are of opinion that neither the allegations nor the 
evidence warranted the judgment in this case, and the 
same is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered March 8, 1881. ] 





THomas M. Srone v. JAMES M. BRown AND THE First 
NATIONAL BANK OF GALVESTON. 





(Case No. 1064.) 


1, LAND CERTIFICATES, TRANSFER OF.— The owner of certain land cer- 
tificates deposited them with an agent for safe keeping and sale, 
together with complete transfers in blank, properly acknowledged. 
The agent deposited the certificates and transfers in blank as col- 
lateral security for a loan. In a suit by the former owner to recover 
the certificates, held — 

1. The fact that the blanks in the transfers were not filled up 
did not render the transfers invalid. 

2. The land certificates, not being located, were personal prop- 
erty: as such were subject to verbal sale and delivery, and such 
sale need not be evidenced by writing. 

3. There is no analogy between the transfer of such certificates 
and the transfer of non-negotiable notes; the former is governed 
by the statute and the rules of mercantile law, the latter by the 
rules applicable to sales of personal property. 

4. There was nothing in the mere fact of hypothecating the 
certificates to put the party advancing money on inquiry as to 
who was the real owner. 

5. The bank having no notice of the former owner’s claim. had 
the right to rely on the certificates for the reimbursement of the 
loan. 

6. Whether the certificates constituted. that character of real 
estate security which the bank was prohibited from taking, could 
not be inquired into by an individual; that being a matter be- 
tween the bank and the government. 








STONE Vv. BROWN. 





Syllabus. 





7. Equity will not permit a party to take advantage of the 
defect in the form and manner of a conveyance to which he is a 
party, to the detriment of innocent parties. 

8. The validity of instruments under seal in which blanks are 
left does not rest solely on the doctrine of estoppel, but on ex- 
press or implied parol authority given by the grantor to the party 
receiving the instrument to fill such blanks. 


This being the first case returned to the supreme court with an opin- 


ion from the commission of arbitration and award, under the act of 
February 9, 1881, the following conclusions of the supreme court were 
announced with reference to that tribunal: 


.. 


6 





COMMISSION OF ARBITRATION AND AWARD —STATUTE CONSTRUED.— It 
was not the purpose of the act of February 9, 1881, entitled ‘*‘ An 
act to amend an act to create a commission of arbitration and award, 
and to define the powers and duties thereof, and to make appropri- 
ation to pay the salaries of the judges thereof,” to relieve the su- 
preme court from the duty of considering and deciding the cases 
referred by it to the commissions of appeals, but that it might the 
more rapidly and correctly despatch its business. 

SUPREME COURT.— When the opinion of the commissioners correctly 
decides a cause, it will be adopted and published as other opinions 
of the supreme court. If it be not approved by the supreme court, 
it will be disregarded in toto, or will be so modified and changed as 
to make it conform to the view entertained by the supreme court of 
the law and the facts of the case. 

SUPREME COURT — COMMISSIONERS OF APPEALS.— The supreme court, 
in passing on the opinions of the commissioners of appeals, will not 
review or criticise mere inferences or arguments to illustrate and 
sustain incidental propositions or views of the commissioner who 
prepares the opinion, but which are not essential to maintain the 
correctness of its conclusions. 

CONSTITUTIONAL LAW— COMMISSION OF ARBITRATION AND AWARD.— 
The act of February 9, 1881, entitled ‘‘An act to amend an act to 
create a commission of arbitration and award, to define the powers 
and duties thereof, and to make appropriation to pay the salaries of 
the judges thereof,” is constitutional, 

CONSTITUTIONAL LAW.— Article 3, sec. 35 of the constitution is com- 
plied with, if the title of an act fairly gives such reasonable notice 
of the subject matter of the statute itself, as to prevent the mischief 
intended to be guarded against. 

STATUTES CONSTRUED.— The amendment of the act to create a com- 

mission of arbitration and award, and to define the powers and 

duties thereof, merely added another duty to that originally imposed 
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on the commission, which was not inconsistent with the object 
sought to be accomplished by the original act. 
Moore, Ch, J., announced the following as his separate opinion, viz: 

1, CONSTITUTIONAL LAW.— The provisions of the act of February 9,1881, 
amending the original act creating the commission of arbitration 
and award, are unconstitutional. 

2. SaME.— The act of February 9, 1881, attempted to legislate on a dif- 
ferent subject and to accomplish an object distinct from that had in 
view in the act it attempted to amend. 

8. SaME.— The entire subject attempted to be provided for in the act of 
February 9, 1881, except that embraced in the first section, is in no 
way indicated by, or expressed in, the title. 


APPEAL from Galveston. Tried below before the Hon. 
Wm. H. Stewart. 

Suit by Thomas M. Stone against appellee, J. M. Brown, 
the president of the First National Bank of Galveston, to 
recover twenty-one land certificates of 640 acres each, 
issued by the state of Texas to T..M. Stone, W. H. Kyle 
and C. C. Kyle,.on a contract for improving the naviga- 
tion of the Sabine river. Appellant claimed to be the 
owner of these land certificates. About the 1st day of May, 
1877, he deposited the same with Hobby & Post for safe 
keeping and sale, together with a transfer to each certifi- 
cate, signed by each of the grantees and acknowledged 
before a notary public. The transfers were complete, 
except that there were blanks for the name of the pur- 
chaser, and the consideration was not filled up. The 
appellee claimed that it had in good faith and without 
notice of appellant’s claim thereto, made a loan of $4,275 
to Hobby & Post, and accepted the land certificates as 
collateral security, and prayed for judgment against 
Hobby & Post, and a foreclosure of its lien upon the 
certificates. 

A jury was waived and the case tried by the court. 
Judgment in favor of appellees as prayed for. 


George Mason, for appellant. 
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I. The possession of the land certificates in controversy, 
together with the possession of such incomplete assign- 
ments or transfers as accompanied them, did not import, 
imply or warrant the assumption that the person having 
such possession was the owner of the certificates, or was 
vested with authority to hypothecate them for his own 
debt; such certificates not being negotiable instruments. 
And any one dealing with a person having possession of 
certificates, on their face the property of a third party, 
although accompanied by such blank transfers, was put 
upon inquiry as to the rights and authority of the person 
having such possession; and if he should deal with such 
person, upon the assumption that he was the owner of 
such certificates, or had authority to hypothecate them 
for his own debt, he would do so at his peril. Merlin v. 
Manning, 2 Tex., 352, 353, 354; Boyd v. Tarrant, 14 id., 
230; Ross v. Smith, 19 id., 172, 173, 174; McCown vw. 
Wheeler, 20 id., 373; Wells v. Groesbeck, 22 id., 431; 
Parker v. Glover, 23 id., 471, 472, 473; Shanks v. The 
State, 25 Tex. Sup., 341; Dodd v. Arnold, 28 Tex., 101; 
Viser v. Rice, 33 id., 156; Miller v. Race, 1 Smith’s Lead- 
ing Cases, notes, 258; Girard v. La Coste, 1 American 
Leading Cases, notes, 323; 2 Robinson’s Practice, p. 132. 

II. The law determines what are and what are not 
negotiable instruments; and land certificates, accompanied 
by assignments in blank, not being negotiable by law, 
cannot be made so by custom. Meaher v. Lufkin, 21 
Tex., 393; Dunlap’s Paley’s Agency, 5, notes; 2 Greenl. 
on Evidence, § 251. 

Ill. The defendant, the First National Bank of Gal- 
veston, being a national bank under the laws of the 
United States, and a corporation created thereby, was not 
capable of acquiring a lien upon the land certificates in 
controversy, except to secure an antecedent debt; such 
certificates being regarded by the judicial department of 
the United States as real property. R. 5S. of U.S., sec. 
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5137; Ripley v. Withee, 27 Tex., 18; Stevenson’s Heirs v. 
Sullivant, 5 Wheat., 207; Brush v. Ware, 15 Pet., 111, 112. 


Albert N. Mills, for appellee. 


Watts, ComMIssIoneR.— The appellant had by his own 
voluntary act placed Hobby & Post in such a position that, 
as to others they appeared to be the ostensible owners of the 
land certificates which constitute the subject matter of 
this litigation. He had placed the same in their hands, 
together with transfers for each, signed by all the grantees, 
and acknowledged before a notary public, with authority 
to sell and deliver the same. 

These transfers were in every respect complete, save and 
except the blank for the name of the vendee and con- 
sideration were not filled. In our opinion this did not 
render the transfers invalid. See Hollis v. Dashiell, 52 
Tex., 187. Aside from this view, our supreme court has 
from the first held and treated unlocated land certificates 
as personal property, so far considered chattels, that they 
‘are the subject of verbal sale and delivery, and that such 
sales are not within the statute of frauds and need not be 
in writing. Randon v. Barton, 4 Tex., 292; Cox v. Bray, 
28 Tex., 247; Johnson v. Newman, 43 Tex., 640. 

In the transfer of non-negotiable notes, the statute 
charges the assignee with notice of every discount and 
defense against the same which it would have been sub- 
ject to in the hands of any previous owner; but these dis- 
counts and defenses relate to and mean such only as 
might be asserted against the collection of the note by 
the maker. And in this respect there is no analogy be- 
tween the transfer of an unlocated land certificate and 
the assignment of a non-negotiable note; the one is gov- 
erned by the statute and the principles or rules of mer- 
cantile law, while the other is governed by the general 
principles of law applicable to the transfer and sale of 
personal property. 
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However, in cases where the suit is brought to recover 
such note itself, as the property of plaintiff, then the 
analogy would be complete; and in such cases, as a general 
rule, if the holder purchased or procured the same from 
the ostensible owner in good faith, for value, and without 
notice of any adverse claim, he will be held to be the true 
owner. _ 

There is nothing in the transfers or the manner of hy- 
pothecation in this case that would put the bank upon 
inquiry as to the rights or claims of the appellant, and 
unless it had actual notice of his rights at the time of the 
hypothecation, under the familiar rule in equity, that 
‘he who trusts most must lose most,” he has no cause of 
complaint against the bank. 

In this case a jury was waived, and the facts as well as 
the law were submitted to the judge. The only evidence 
in the record as to actual notice is the testimony of 
James M. Brown, the president of the bank. He says 
that he had no notice of appellant’s claim or right; that he 
in good faith, acting for the bank, advanced the money 
to Hobby & Post, and accepted the certificates as collat- 
eral security. The judge found in favor of appellee upon 
this point, and his conclusions are entitled to the same 
weight as the verdict of the jury. Bailey v. White, 13 
Tex., 118. 

In our opinion this finding of the judge was fully 
sustained by the evidence. 

The proposition that as appellee is a national bank, 
created by and organized under the laws of the 
United States, it could not acquire a lien upon the land 
certificates in controversy, because such certificates are 
considered by the federal courts as real and not personal 
property, and that such banks are prohibited from taking 
real estate securities for loans, is not tenable. In the first 
place, land certificates issued under and by virtue of the 
laws of this state are by our supreme court held to be 
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personal property, and this construction of our own laws 
by our own courts fixes the status of this property. 

In the second place, the question is one that cannot be 
raised by an individual, as it has been held by the supreme 
court of the United States that this is a matter solely be- 
tween the bank and the government, and that if these 
banks should make loans upon lands, notwithstanding the 
prohibition in the federal statutes, that such contracts are 
good as between individuals, though the government may 
institute legal proceedings against the bank, on account 
of the violation of the law, to forfeit its charter or fran- 
chise. 

In our opinion there is no error in the judgment, and it 
ought to be affirmed. 

AFFIRMED. 


Moore, CHIEF JUSTICE.— On a former day of the term 
this case, under the provision of the statute adopted Feb- 
ruary 9, 1881, entitled ‘‘ An act to amend ‘An act to 
create a commission of arbitration and award, and to de 
fine the powers and duties thereof, and make appropria- 
tion to pay the salaries of the judges thereof,” was 
referred by this court to the commissioners of appeals for 
examination and report thereon, and said commissioners 
having reported to us a synopsis of the case and their 
opinion of the law applicable thereto, together with the 
judgment which should be rendered thereon, the case is 
now before us upon the record and synopsis and opinion of 
the commissioners for our determination. 

In announcing for the first time our action in this class 
of cases, it will not be amiss to say that it was not the 
purpose and intent of this law to relieve this court from 
the duty and responsibility of considering and deciding 
the causes which may be referred to it by the commis- 
sioners of appeals, but that the court, by the aid of the 
reports of the commissioners, might the more rapidly, as 
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wellas the more correctly, dispatch the business with which 
its docket is so greatly overburthened. If on an exami- 
nation of the report of the commissioners, in connection 
with the transcript, the case is found to be correctly de- 
‘ided, the opinion of the commissioners will be adopted 
and published, as other opinions of this court. But if in 
any case the opinion reported exceeds or falls short in any 
essential particular of the measure of our approval, it is 
our duty to disregard it én toto, or so modify or change it 
as to have it conform to our view of the law ana facts 
of the case. 

It is impossible, however, for all men to reason in the 
same channel or deduce precisely the same conclusions 
from like premises, or that different persons, though they 
agree in the facts of a case and judgment which should 
be pronounced upon it, should not often disagree in some 
matters of deduction and inference which would be found 
in the opinion, whether written by the one or the other. 
Hence, as a general rule, in passing upon the opinions of 
the commissioners, we shall not undertake to review or 
criticise mere inferences and arguments to illustrate and 
sustain incidental propositions or views of the commis 
sioner who prepares the opinion, but not essential to 
maintain the correctness of its conclusions, or even the 
vital legal propositions upon which it depends.* We will 
regard ourselves bound by them to the same extent, and 
no further, than we do in respect to similar matters oc- 
curring in the course of an opinion by one of the judges 
of this court. 

An examination of the transcript, together with a full 
and thorough consideration of the briefs and arguments 
of counsel, satisfies us of the accuracy of the synopsis 
made of the case by the commissionérs, and the correct- 
ness of the judgment indicated in its opinion. In dis- 
posing of the case, however, we deem it proper to say, 
touching the effect of the blanks in the transfers under 
VoL. LIV— 22 
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which appellee claims these certificates, that although the 
proposition announced in the opinion is correct, the case 
of Hollis v. Dashiell, 52 Tex., 187, cited for its support. 
does not of itself fully maintain it. That case merely 
holds that ‘‘ when a transfer of many years’ standing ap- 
pears to have been originally written with some blanks 
for names and amounts afterwards filled up” (but 
whether before or after its delivery does not appear), is a 
matter of such frequent occurrence as not to require ex- 
planation to admit the instrument in evidence. 

But in the case of Ragsdale v. Robinson, 48 Tex., 379, 
this court held that “‘when a party delivers a deed duly 
executed, with parol authority to fill blanks, and this is 
done, he is estopped from denying its validity against a 
purchaser for value, without notice of the manner of its 
execution.” Which, if sound, must be upon the ground 
that equity will not permit a party to take advantage 
of a defect in the form and manner of the convey- 
ance to which he was a party, to the detriment of 
innocent parties. And a like rule should be applied 
whenever it is necessary to protect the vendee against 
injustice and fraud. 

But: the validity of instruments under seal where blanks 
are left, does not at the present day rest solely on the 
doctrine of estoppel, but upon parol authority given ex- 
pressly or impliedly by the grantor to the party to whom 
the instrument is delivered, or to whom possession prop- 
erly comes, to fillsuch blanks. ‘‘ Although,” says Justice 
Nelson, ‘‘it was at one time doubted whether a parol 
authority was adequate to authorize an alteration or 
addition to a sealed instrument, the better opinion at this 
day is, that the power is sufficient.” Drury v. Foster, 
2 Wall., 24. 

The grounds upon which the contrary opinion has gone 
in the earlier cases, says Chief Justice Dixon in the case 
of Van Etta v. Evenson, 28 Wis., 33, “‘are of the purest 
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and most unalloyed technicality, originating in a state of 
things and condition of the law which have long since 
passed away.” And in conclusion he says: “ At the pres- 
ent day we labor under no such embarrassment; for the 
great weight of authority undoubtedly is, that effect will 
be given to the plain intention of the parties, notwith- 
standing the technical rules of the early common law 
with respect to the execution and delivery of such instru- 
ments. If it be manifest that it was the intention of the 
party by whom the instrument was executed, at the time 
of its execution, that the name of the payee or mortgagee 
should be afterwards supplied and written in by the per- 
son to whom the instrument was delivered, then the rule 
of law is, that the same may be supplied and written in 
and complete effect given to such instrument according 
to such intention.” See also McNiel v. The Tenth Nat. 
Bank, 46 N. Y., 325; Fatman v. Lobach, 1 Duer, 354; 
Commonwealth Bank v. McChord, 4 Dana, 191; South 
Berwick v. Huntress, 53 Me., 89; Bishop on Contracts, 
sec. 372, and authorities cited in note. 

In closing what the court deems should be said in dis- 
posing of this case, it presents me a fitting occasion to 
place on record my own opinion regarding the law under 
which the case was referred to the commissioners of 
appeals. ' . 

I have no doubt the legislature, if it deems it wise 
policy to do so, has the constitutional authority to enacta 
law authorizing the supreme court to refer cases pending 
before it to a commission, to examine and report to it the 
matters of fact and law which they involve, where the 
court isin no way hampered or attempted to be em- 
barrassed or controlled in the full and free exercise of its 
judgment in their determination; but at the same time 
must say, that in my opinion the provisions in the act of 
February 9, 1881, previously mentioned, under which this 
case was referred to the commissioners of appeals, were 
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unconstitutionally enacted. If I properly understand the 
views expressed by a majority of the court in passing 
upon the constitutionality of the law approved July 9, 
1869, creating commissioners of appeal, it is held that 
this last named act in effect merely provided for a board 
of referees or arbitrators. That all the powers, duties 
and functions to be performed or exercised by the com- 
missioners under it, sprung out of and are dependent upon 
the voluntary consent or agreement of the parties. The 
court could refer no case to the commissioners under the 
law unless by the consent of the parties. And because of 
such consent, the commissioners can make an award 
which it is the duty of this court to enforce, and which 
this court has invariably carried into effect just as its 
own final judgments, without question or examination, 
Under the present law the reference is not made by con- 
sent of parties, but by authority conferred upon the court 

The commissioners derive the authority which they exer. 
cise from the act of the court making the reference, 
instead of the consent of the parties. In so far as is pro- 
vided by the present law, the reference to the commis- 
sioners seems to me most clearly to be an attempt to 
legislate upon a different subject and for a distinct ob 

ject from that had in view intheformer law. Yet under 
the appropriate title for an amendatory act, the entire sub- 
ject intended to be provided for by the last bill, except that 
embraced in its first section, is in no way indicated by or 
expressed in the title. It was the object and purpose of 
the first of these Jaws, as has been held by this court, to 
provide for the arbitration of cases pending in the su- 
preme court, whilst the subject of the second, except its 
first section, is to regulate the practice of this court to en- 
large its power and authority in respect to cases not 
referred by consent of parties to the commissioners of 
appeals for arbitration and award. My conclusion, there- 
fore, is, that the second and subsequent sections of this 
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law should be held unconstitutional, however such a re- 
sult may be regretted, because the subject matter to which 
they refer is not indicated in the title of the act, and 
there is another subject provided for in its first section 
which is. See Const., art. III, sec. 35. 

There is no error in the judgment, and it is therefore 
affirmed. 

AFFIRMED. 
{Opinion delivered March 14, 1881. ] 


BONNER, ASSOCIATE JUSTICE.— In the opinion of a ma- 
jority of the court, the validity of that part of the statute 
under consideration, should be sustained upon the general 
principle that it should be held constitutional unless 
clearly otherwise; and because it is believed to be suffi- 
ciently germain to the original object of the creation of the 
commission as to be upheld, under the liberal construc- 
tion uniformly given by this and other courts, in the con- 
sideration of similar constitutional objections. 

The authorities on this subject are very numerous, 
many of which will be found in Cooley’s Const. Lim. (4th 
ed.), 178, note 7. : 

The constitution provides that ‘No bill 
shall contain more than one subject, which shall be ex- 
pressed in the title.” Const. 1876, art. IIT, sec. 35. 

It may be worthy of note, that in the preceding consti- 
tution the word “ object ” was used instead of the word 
“subject,” in the above connection. Const. 1845, art. 
VII, sec. 24; Const. 1866, art. VII, sec. 24; Const. 1869, 
art. XII, sec. 17. 

It may be presumed that the convention had some 
reason for substituting a different word from that which 
had been so long in use in this connection; and that in 
the light of judicial expressions, the word subject may 
have been thus substituted as less restrictive than object. 

In The People v. Lawrence, 36 Barb., 192, the supreme 
court of New York say: ‘‘ It must not be overlooked that 
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the constitution demands that the title of an act shall ex- 
press the subject, not the object of the act. It is the mat- 
ter to which the statute relates and with which it deals, 
and not what it proposes to do, which is to be found in 
the title. Itis no constitutional objection to a statute, 
that its title is vague or unmeaning as to its purpose, if 
it be sufficiently distinct as to the matter to which it 
refers.” 

The principal object of this constitutional provision is 
to advise the legislature and the people of the nature of 
each particular bill, so as to prevent the insertion of ob- 
noxious clauses, which otherwise might be engrafted 
thereupon and become the law; and also to prevent com- 
binations, whereby would be concentrated the votes of 
the friends of different measures, none of which could 
pass singly; thus causing each bill to stand on its own 
merits. Cooley’s Const. Lim. (4th ed.), 173; Giddings v. 
San Antonio, 47 Tex., 555; Albrecht v. The State, 8 Tex. 
Court of Appeals, 216. 

Although a very salutary provision it has necessarily 
received a liberal construction. 

To require too great particularity in the caption would 
embarrass legislation and subject it to be often defeated 
by judicial construction, when the statute otherwise might 
be unobjectionable and highly beneficial. 

Roberts, Chief Justice, in Giddings v. San Antonio, 47 
Tex., 556, after announcing that similar provisions of our 
constitution had been held mandatory, says: ‘‘ While this 
has been regarded as the settled rule of construction here, 
in its application, the most liberal construction has been 
given by the supreme court of this state, in accordance 
with the general current of authority, to make the whole 
law constitutional where the part objected to as infring- 
ing this part of the constitution could be considered as 
appropriately connected with or subsidiary to the main 
object of the act as expressed in the title.” 

To the same purport is the opinion of Moore, Justice, in 
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Breen v. R. R. Co., 44 Tex., 306; and in Austin v. R. R. 
Co., the same learned justice approvingly quotes the fol- 
lowing language from Mr. Cooley: ‘‘ None of the pro- 
visions of a statute should be regarded as unconstitutional 
where they relate, directly or indirectly, to the same sub- 
ject, have a mutual connection, and are not foreign to the 
subject expressed in the title.” 

**So long as the provisions are of the same nature, and 
come legitimately under one general denomination or 
object, we cannot say tltat the act is unconstitutional.” 
45 Tex., 267, citing Phillips v. Bridge Co., 2 Met. (Ky), 
222; Smith v. Commonwealth, 8 Bush, 112; State v. 
County Judge Davis Co., 2 Iowa, 284; Ins. Co. v. New 
York, 5 Sandf., 10. 

The court of appeals of New York, in commenting 
upon a similar provision of their constitution, say: ‘‘ The 
degree of particularity with which the title of an act is 
to express its subject, is not defined in the constitution, 
and rests in the discretion of the legislature. (Sun Mutual 
Insurance Company v. New York, 4 Seld., 241.) An ab- 
stract of the law is not required in the title.” Brewster 
u. The City of Syracuse, 19 N. Y., 117; People v. Briggs, 
50 N. Y., 564; People v. McCallam, 1 Neb., 182. 

In Battle v. Howard it was held by this court that an 
*“act concerning proceedings in the district court,” which 
gave to executors and administrators the right of appeal 
to the supreme court without bond, gave also similar right 
of appeal to the district court from the county court, an 
entirely distinct and separate tribunal, and that this con- 
struction did not violate the constitutional provision. 13 
Tex., 345; Murphy v. Menard, 11 Tex., 676. 

In the recent case of R. R. Co. v. Smith County, at the 
late Tylerterm (infra), it was decided that the title of 
an act approved August 21, 1876 (15th Leg., 265), entitled 
** An act to define the duties, qualifications and liabilities 
of assessors of taxes, and to regulate their compensation, ” 
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was sufficiently definite and comprehensive, not only to 
give to the ‘board of equalization,” as a tribunal, the 
jurisdiction to fix the valuation of property subject to 
taxation as against the tax-payer, under certain rules and 
regulations therein prescribed, but also to make their 
decision final without the right of appeal. 

We deduce from the authorities the following as the true 
test of the validity of a statute under this constitutional 
provision: Does the title fairly give such reasonable no- 
tice of the subject matter of the statute itself as to pre- 
vent the mischief intended to be guarded against? If so, 
the act should be sustained. 

The reason of the rule not applying to such cases, the 
rule itself does not apply. 

Mr. Cooley says: ‘* The generality of a title is therefore 
no objection to it, so long as it is not made to cover legis- 
lation incongruous in itself, and which by no fair intend- 
ment can be considered as having a necessary or proper 
connection.” Const. Lim. (4th ed.), 176. 

In Mauch Chunk v. McGee, the supreme court of Penn- 
sylvania, in commenting upon an identical clause in their 
constitution, adopt the language in Alleghany Home’s 
Appeal, 77 Penn. St., 77, that “if the title fairly gives 
notice of the subject of the act, so as reasonably to lead 
to an inquiry into the body of the bill, it is all that is 
necessary.” 81 Penn. St., 438; Mills v. Charleton, 29 
Wis., 407. 

Wheeler, Justice, in commenting upon a similar provis- 
ion under a former constitution, says: ‘* It could not have 
meant that the word ‘object’ should be understood in the 
sense of ‘ provision; for that would render the title of the 
act as long as the act itself. Various and numerous pro- 
visions may be necessary to accomplish the one general 
object which an act of the legislature proposes. Nor 
could it have been intended that no act of legislation 
should be constitutional which had reference to the accom- 

















STONE V. BRowN. 





Opinion of the court. 





plishment of more than one ultimate end. For an act 
having one main or principal object in view, may inci- 
dentally effect or be promotive of others; and it would be 
impossible so to legislate as to prevent this consequence. 
The intention, doubtless, was to prevent embracing in an 
act, having one ostensible object, provisions having no rele- 
vancy to that object, but really designed to effectuate 
other and wholly different objects, and thus to conceal 
and disguise the real object proposed by the provisions of 
an act, under a false or deceptive title.” Tadlock v. Eccles, 
20 Tex., 792. 

It should be borne in mind that the leading clause in 
the title to the original act was, ‘‘ to create a commission 
of.arbitration and award, and to define the powers and 
duties thereof,” and that the amendment under considera- 
tion merely added another duty to that originally imposed 
upon the commission, and which duty was not inconsist- 
ent with the object sought to be accomplished by the 
original act. 

This object was to create a commission to aid the su- 
preme court and the court of appeals in the more speedy 
disposition of their crowded dockets. 

It is believed that many instances could be found, if the 
other pressing duties of the court permifted the exami- 
nation, in which, as in this case, under a titie amendatory 
of the original title, naming it, additional powers and 
duties have been imposed upon courts and officers. 

It has been decided that if the title to the original act 
is sufficient to embrace the matters covered by the pro- 
visions of an act amendatory thereof, it is unnecessary to 
inquire whcther the title of the amendatory act would of 
itself be sufficient. Const. Lim. (4th ed.), note 6, 178; note 
2, 177; Brandon v. The State, 16 Ind., 197. 

Doubtless a more comprehensive and explicit title could 
have been adopted; yet this one, under the above decisions 
and many more which could have been cited of like pur- 
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port, in our opinion, indicate the subject matter of the 
statute —the creation of a judicial commission, and to 
define its powers and duties sufficiently to prevent the 
mischief which it was the intention of the constitutional 
provision to remedy, and hence to justify us in sustaining 
the validity of the law. 


[Opinion delivered March 22, 1881.] 





H. F. & E. D. Crappock v. JoHN SCARBOROUGH. 
(Case No. 576.) 


. MOTION TO SUBSTITUTE JUDGMENT — PRACTICE.— See statement of 
case for motion to substitute a judgment which had been destroyed, 
held sufficient under the act of April 14, 1874. 

. SUBSTITUTION OF JUDGMENT.— A motion to substitute a destroyed 
judgment of the district court alleged that it was affirmed in the 
supreme court against the judgment debtors and their sureties; 
held error to substitute the judgment against the sureties on the 
appeal bond, they not having been cited to answer, and no judy- 
ment against them being prayed for. 

. Fact caseE.— See opinion for application of the maxim, ‘‘ De minimis 
non curat lex.” 


APPEAL from Trinity. Tried below before the Hon. L. 
W. Cooper. 

Proceeding under the statutes regulating the substitu- 
tion of lost papers and records. John Scarborough filed 
his motion to substitute a judgment which he had ob- 
tained at the February term, 1872, of the district court of 
Trinity county against H. F. & E. D. Craddock, which he 
alleged had since been destroyed by fire. From that 
judgment the Craddocks had appealed to the supreme 
court; it was there affirmed, and judgment rendered 
against R. D. Crow and George Gibson, sureties on the ap- 
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peal bond, for the amount adjudged against the appellants 
and all costs of the appeal, which was ordered to be cer- 
tified below for observance. The motion for substitution 
was filed May 29, 1874; it prayed for citation against the 
defendants, H. F. & E. D. Craddock, and that the judg- 
ment, which, the motion alleges, was rendered for $696.80, 
‘““may be entered nunc pro tunc, and in allthings may be 
entered anew upon the proper records” of the district 
court of Trinity county; and for general relief. The de- 
fendants (the Craddocks) appeared and answered by gen- 
eral demurrer and the general issue. The court overruled 
the demurrer, and disposed of the merits of the case with- 
out a jury, rendering judgment as follows, to wit: 

**It appearing to the court that this cause was appealed 
to the supreme court by the defendants; it further ap- 
pearing to the conrt that the mandate from the supreme 
court is now on file affirming the judgment heretofore 
rendered by this court in this cause; it further appearing 
to the court that the defendants, H. F. Craddock and E. 
D. Craddock, gave their appeal bond with R. D. Crow and 
George Gibson as sureties: It is therefore ordered, ad- 
judged and decreed by the court, that the plaintiff John 
Scarborough do have and recover of H. F. & E. D. Crad- 
dock, R. D. Crow and George Gibson the sum of six 
hundred and ninety-six dollars and ninety cents, with 
eight per cent. interest per annum on said sum of six 
hundred and ninety-six dollars and ninety cents, from and* 
after the 29th day of February, A. D. 1872, and for all 
costs of suit in this behalf expended, for which execution 
Inay issue.” 

There is no statement of facts or bill of exceptions. 
The Craddocks, and R. D. Crow and George Gibson prose- 
cuted a writ of error, and assigned as error as follows: 

1. The court erred in overruling defendants’ exceptions 
to plaintiff’s petition. 

2. The court erred in rendering judgment for an 
amount in excess of former judgment. 





CRADDOCK V. SCARBOROUGH. [Galveston Term, 





Opinion of the court. 





3. The court erred in rendering judgment against the 
defendants Crow and Gibson. 

4. The court has not substituted the judgment as it 
formerly existed. 


Nunn & Williams, for appellant. 


Harris & Masterson, for appellee. 


WALKER, COMMISSIONER.— The court properly overruled 
the general demurrer to the motion to substitute the 
judgment. The motion was a full and sufficient com- 
pliance with the statutes. Section 2 of ‘‘an act to pro- 
vide for the supplying of lost records in the several 
counties of this state,” which was approved and took 
effect April 14, 1874 (Acts 14th Leg., p. 100), provides 
in terms “‘an additional” mode of proceeding to any 
other which then existed, by law, for establishing the ex- 
istence of lost or destroyed records, and the contents 
thereof. Arts. 4969 and 4970, Paschal’s Digest, also pro- 
vided (Acts of 1850) the remedy and proceedings to give 
effect to it, on the same subject, as the act of 1874 above 
referred to. The motion was, perhaps, quite sufficient 
under either of these laws, but plainly so under section 
2 of the act of April 14, 1874. 

The second ground of error is not well taken. It is 
true that it appears that the judgment rendered was ten 
“cents in excess of the judgment described in the petition; 
but the evidence may have corresponded with and war- 
ranted the increase of the alleged amount to the extent of 
the ten cents referred to. There being no statement of 
facts, every intendment will be made in support of the 
judgment. 

The plaintiff was entitled to show by proof the true 
amount of the judgment and to have the substitution 
made in conformity therewith, so long as the proof was 
confined to the particular judgment described in his pe- 
tition, and no other. The question here presented is not 
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one of variance between allegation and proof. Asa 
question, however, of mere excess, the convenient answer 
to this assignment is, that the law will not notice a matter 
so trifling. ‘* De minimis non curat lex.” 

The third and fourth assignments may be considered 
together. No other objection to the judgment under 
them is perceived, except that which is specified in the 
third assignment, and the objection which, as a conse- 
quence, would exist to the formal parts of the judgment, 
if the third assignment is in fact well taken. 

We.are of opinion that the court erred in rendering 
judgment against Crow and Gibson. The motion laid no 
basis for such, nor did it ask for it, nor were they cited to 
answer the motion. The judgment must follow the peti- 
tion; held, in Bell v. Vanzandt, decided by supreme court, 
Tyler term, 1880, that judgment in favor of the executrix 
and the heirs of the deceased testator who were named in 
the judgment, where she was the only plaintiff named in 
the petition, was erroneous, and the judgment was re- 
versed. This proceeding has only the specific object of 
substituting, as they once existed, papers and records 
which have been destroyed, not to ask for new remedies 
or to make any substantial changes in the forms; far less, 
the substance of such records. 

The motion alleged and described a judgment in the 
district court against the defendants to the plaintiff’s suit; 
that it was affirmed in the supreme court against them 
and their sureties; but it did not allege that the judgment, 
as it was thus affirmed, was rendered afterwards by any 
formal entry on the minutes of the district court, in pur- 
suance of the judgment of the supreme court. On the 
contrary, the motion negatives the past existence of any 
such record; it alleges that the judgment of the supreme 
court was certified to the district court. and does not in- 
dicate that any further proceedings in the district court 
were had upon the mandate referred to. No further 
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action by the district court was necessary, nor has the 
practice in the district courts of the state been to render 
judgments upon the affirmance made by the supreme 
court of their judgments. Art. 1571, Pasch. Dig., pro- 
vides that when the supreme court shall affirm a judg- 
ment, it shall render judgment against the appellant or 
appellants, and his or their securities in the appeal bond, 
‘‘and that such judgment shall be final, and shall not 
require any order, decree or action, on the part of the dis- 
trict court from which the cause was removed; and the 
clerks of the various district courts, on the receipt of the 
mandate of the supreme court in any-such case, shall 
proceed to issue execution thereon, as in other causes.” 

The proceeding was not intended to cause a substitution 
to be made of the judgment thus rendered by the supreme 
court, nor of the mandate; the judgment which was 
rendered should have conformed to the judgment which 
was originally rendered by the district court, as it stood 
upon the minutes when it was rendered, and it was error 
to have rendered the judgment otherwise. 

There being no statement of facts in the record, the 
supreme court has no means whereby to determine what 
evidence was adduced on the trial below, otherwise, if the 
proof showed sufficiently the contents of the judgment 
which was destroyed, the judgment could be reformed in 
the supreme court and such judgment rendered as ought 
to have been rendered by the district court. Therefore, 
for the error which we have indicated, the judgment 
ought to be reversed and the cause remanded for further 


proceedings. 
REVERSED AND REMANDED. 


[Opinion delivered March 8, 1881.] 
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A. S. MILLER ET AL. Vv. A. N. CLEMENTS ET AL. 
(Case No. 659.) 


1. INJuNCTION.— An injunction to restrain the collection of a monied 
judgment rendered by a court of competent jurisdiction, which 
issued more than a year after the rendition of the judgment, no 
sufficient reason appearing why the writ was not sooner applied for, 
and no fraud being alleged in its procurement, was properly dis- 
solved. , 

2. BANKRUPTCY.— A state court does not lose its jurisdiction of the per- 
son of a defendant on account of his being adjudicated a bankrupt, 
nor will it take notice of proceedings in bankruptcy in a federal court, 
unless properly presented in such way that they may be judicially 
acted on. 

8. BANKRUPT.— One who desires to avail himself of his discharge in 
bankruptcy, asa defense against a suit pending in a state court, 
must plead it; failing to do so, neither his ignorance of his duty, or 
his negligence, will invalidate the judgment which may be rendered 
in the state court against him. 

4. INJUNCTION BOND.— An injunction bond, instead of being executed 
for double the amount of the monied judgment, the collection of 
which was enjoined, was executed for a smaller amount than the 
judgment. On dissolution of the injunction, judgment was ren- 
dered against the plaintiff and his securities for so much of the prin- 
cipal debt as was covered by the bond. Held — 

1. The plaintiff and his securities could not complain, since they 
would have been liable to a judgment for the full amount of the 
debt enjoined, had a proper bond been executed. 


Error from Gonzales. Tried below before the Hon. 
John P. White. 

Suit by injunction by plaintiff in error to restrain the 
collection of a monied judgment. It is alleged in the 
petition for injunction, that, pending a suit in the district 
court of Gonzales county by defendant in error against 
his former guardian, upon his bond, the plaintiff in error 
(who was one of the sureties) was duly declared a bank- 
rupt, and proceedings were stayed in the cause for several 
year; that afterwards the bankrupt made no further ap- 
pearance in the cause, and that finally judgment was ren- 
dered against him for the sum of $774.86 on the 10th of 
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November, 1870. It is alleged that plaintiff had notice of 
the proceedings in bankruptcy; that complainant knew 
nothing of the rendition of judgment against him until 
1874, and that he was unrepresented in court. It is 
shown by the bill that the discharge in bankruptcy was 
never pleaded, and the court had no notice that the said 
complainant had ever been discharged in bankruptcy, nor 
is it alleged that the claim was ever proven up against 
the bankrupt estate in the bankrupt court. 

Another cause of complaint made in the petition for in- 
junction was, that the execution issued upon the judg- 
ment was put into the hands of a special deputy sheriff, 
and it is alleged in the bill that there is no such officer 
known to the law, and that his acts are void. 

Another complaint is, that the officer made no demand 
for a levy, but proceeded to levy on a bale of cotton; that 
the defendant in the execution executed a replevin bond 
for the sum of $60, the value of the bale of cotton; that 
the cotton was not forthcoming at the day of sale, and 
the bond was returned by the officer forfeited; that there- 
upon an execution was issued against the defendant and 
his sureties upon the replevin bond for the sum of 860 
and costs, and complaint is made that the execution was 
not issued for the full amount of the original judgment, 
thus dividing the judgment against the defendant into 
two separate debts, which is alleged to be unlawful. The 
above constitute the only grounds made in the bill for in- 
junction. For these reasons prayer was made to restrain 
further proceedings under the execution, and to restrain 
the plaintiff in the judgment from suing out any other 
executions, and that the judgment be declared void. 

The court granted the prayer of the petition, and fixed 
the amount of the bond to be executed by complainant 
at $150. 

At the ensuing term the defendants pleaded to the bill 
by special exceptions, and motion to dissolve the injunc- 
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tion; and also, at the same time, filed a general demurrer 
and answer to the merits. The court sustained exceptions 
and granted the motion to dissolve. To this the com- 
plainant excepted, and gave notice of appeal. There was 
no motion to hold the bill over to be tried on the facts. 
There was judgment against the complainant and his 
sureties on his bond for the full amount of the bond, viz. : 
$150. From this judgment a writ of error was sued out. 
The assignments of error are, that the court erred — 

1. In dissolving the injunction. 

2. In entering final judgment on the dissolution of the 
injunction. 

3. That the reasons for dissolving the injunction were 
not sworn to. 

4. That the judgment was excessive. 

5. That it was contrary to law and the facts. 


Miller & Sayers, for plaintiffs in error. 
Harwood & Winston, for defendants. 


QUINAN, COMMISSIONER.—1. The injunction issued in 
this case was properly dissolved. It issued more than 
a year after the rendition of the judgment it enjoins. The 
judgment was rendered on November 10, 1870. The pe- 
tition was filed January 30, 1875. Pasch. Dig., art. 3931. 

2. Nor isany good reason shown why the writ was not 
sooner sued out. He charges neither fraud nor false 
promises practiced or made by the plaintiffs in the judg- 
ment. 

3. Nor was the judgment a nullity by reason of any- 
thing he has alleged. The suit against him was instituted 
in 1865. It remained pending and was continued from 
term to term until matured into a judgment. He avers 
that he obtained a discharge in bankruptcy in 1868; that 
plaintiff had legal notice of that fact; that by the pro- 
visions of the general bankrupt law, all proceedings in the 
VoL. LIV— 23 
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district court of Gonzales county against him were stayed; 
that the court had no jurisdiction to proceed further in 
the case; that he had no notice, nor was he represented 
in court after his adjudication in bankruptcy, and no 
knowledge of any judgment against him until September 
22, 1874; but he does not aver that the continuance of the 
case was had because of any suggestion of his bankruptcy 
or application therefor by him; nor that he pleaded his 
discharge in that suit. 

**A state court will take no notice of proceedings in 
bankruptcy in a federal court unless it is properly pre- 
sented ina way that it can be judicially acted upon.” 
Coffee v. Ball, 49 Tex., 16; Flanagan v. Pearson, 42 Tex., 1. 

Nor is a discharge in bankruptcy of any avail, unless 
pleaded and proven. Manwarring v. Kouns, 35 Tex., 172. 

Nor does the state court lose its jurisdiction of the per- 
son of the defendant by his being adjudicated a bank- 
rupt. Flanagan v. Pearson, 42 Tex., 1. 

Miller then continued in court a party to the suit against 
him. It was his duty, if he wished to avail himself of 
his discharge, to plead it; not having done so, and no 
fraud being practiced upon him to prevent him from 
doing so, he cannot set up his negligence or ignorance of 
the law to set aside a judgment which by his own default 
he has suffered to be rendered against him. Neither in 
law nor in equity has he any claim to be relieved from 
the consequences of his own laches. 

4. The judgment is valid. 

Objection is made to the levy of the execution upon his 
cotton by a special deputy sheriff. This seems to be friv- 
olous. The officer was none the less a deputy sheriff be- 
cause he may have styled himself a special or principal 
deputy. Besides, Miller replevied the property, giving 
bond in due form; and having so obtained it, he must be 
considered as waiving all objections to the mere irregu- 
larity, if any, in making the levy. The bond is a statu- 
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tory judgment upon which execution may issue. Portis 
v. Parker, 8 Tex., 23. 

5. The execution was properly issued on the forfeiture 
of the delivery bond. Sayles’ Practice. 

6. The judgment upon the dissolution of the injunction 
is rendered against Miller and his sureties on the bond for 
injunction for $150, and this is complained of as error. 
The whole judgment was enjoined. The bond should have 
been given in double the amount of it, and in that case 
the defendant in the injunction suit would have recovered 
judgment on the dissolution of it, for his whole debt. 
He cannot complain that by the failure of the judge to 
require a bond in sufficient amount, the judgment can only 
be rendered against him and sureties for the amount of 
the bond. The judgment rendered is not as plaintiff in 
error objects, for damages, but for so much of the principal 
debt. 

7. The judgment was final upon the dissolution of the 
injunction — it disposed of the whole case. No motion 
was made to continue it over for further adjudication, and 
the decree was therefore properly rendered. Prior vw. 
Emerson, 22 Tex., 165. 

We are of opinion that the proper disposition of this 
case is that it be affirmed. 

AFFIRMED. 

[Opinion delivered March 8, 1881.] 





F. Srese v. M. MALscnH. 
(Case No. 450.) 


1, JUDGMENT.— Suit was brought against the husband and wife jointly 
on two notes; one executed by the wife before marriage, the other 
by the husband alone. With no suggestion of the death of the wife, 
scire facias was issued by the clerk to make her legal representa- 
tives parties; the cause proceeded to trial, and judgment was ren- 


SIESE v. MALscH. [Galveston Term, 





Statement of the case. 





dered against the husband alone, with execution authorized against 
the estate of his “‘deceased” wife in the hands of the husband. 
Held — 

1. The judgment against the separate property of the wife in 
the hands of the husband was error. 

2. The fact that the record disclosed that scire facias had been 
issued and served on certain parties, as being the heirs of the de- 
ceased wife, did not bring them before the court, unless based on 
a suggestion of record of the wife’s death. 

3. Price v. Wiley, 19 Tex., approved. 

4, The husband was not liable for the debt of the wife con- 
tracted before marriage. 

Error from Colorado. Tried below before the Hon. 
Livingston Lindsay. 

Suit brought January 13, 1873, by Malsch against Fer- 
dinand Siese, and his wife, Juliane Siese, formerly Juliane 
Stolle, on a promissory note of $457.13, dated September 
10, 1868, payable to the plaintiff, and made by Mrs. Siese, 
one of the defendants, before her marriage with her co- 
defendant, and signed by her under her name, as it was 
before marriage. The petition also declared on a note of 
$55.05, given by the defendant, Ferdinand Siese, to the 
plaintiff, after his marriage with Mrs. Juliane Siese, for- 
merly Stolle. The petition prayed for judgment on the 
two notes, ‘‘and for further general and special relief in 
law or equity.” 

The defendants filed only a general demurrer, and no 
other plea. The demurrer was overruled by the court and 
judgment was rendered as follows: ‘‘ That the plaintiff 
do have and recover from the defendant, Ferdinand 
Siese, as the surviving husband of Juliane Siese, the sum 
of five hundred and eighty-nine 86-100 dollars, with in- 
terest thereon at the rate of ten per cent. until paid, for 
which execution may issue against the estate of Juliane 
Siese, deceased, in the hand of Ferdinand Siese, surviving 
husband, and co-defendant in this suit.” The judgment 
proceeds to adjudge in favor of the plaintiff the amount of 
principal and interest due on the $55.05 note of Ferdinand 
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Siese, against him, and that the plaintiff recover all costs 
in this behalf incurred. 

There does not appear in the record any suggestion of 
the death of Juliane Siese, other than that which is im- 
plied in the form of the judgment and its recitals. There 
appear, however, writs of scire facias, issued by the clerk 
of the court, to be served on Augusta, Sophia, Anna, 
Amalia and Emil Stolle, as the children and heirs of Jul- 
iane Siese, deceased, citing them to appear and answer, 
at the February term of the district court, 1874, in this 
suit, which writs were served on all of them except 
Amalia; the return as to that person being that she had 
departed this life. The record does not show that they, 
or either of them, appeared or answered, nor whether 
they were adults or minors. The demurrer was over- 
ruled by the court, and judgment rendered by the court 
without a jury. 

There is in the record neither a bill of exceptions, state- 
ment of facts, nor assignment of errors. 


R. V. Cook, for plaintiff in error. 


M. Malsch, for defendant in error. 

WALKER, CoMMISSIONER.— Where the appellant assigns 
no error of which he complains, the supreme court will 
consider such only, as appear from the record, that go to 
the foundation of the action—the right of the plaintiff 
to recover upon the cause of action relied on by him to 
sustain the judgment which is appealed from. If the 
objections go to the merits and foundation of the action, 
so that upon the case made by the pleadings the party has 
no right to the judgment, such objections will be con- 
sidered, whether assigned as error or not. 1 Tex., 529; 
16 Tex., 13; 17 Tex., 47; 10 Tex., 33; 11 Tex., 577; Cooper 
v. Marchbanks, 22 Tex., 1. 

The cause of action set forth in the petition against the 
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wife was her alleged liability on her separate debt to the 
plaintiff, and for which her separate property was alleged 
to be liable. At her death, her separate property vested 
in her heirs, and remained no longer subject to the con- 
trol of the surviving husband, as such. The judgment 
against the husband as the survivor of the marriage, de- 
creeing her separate property in his hands subject to the 
plaintiff's debt, assumes the converse of the foregoing 
proposition to be true, and that her separate property 
found in his hands would be subject to the debts of the 
wife, under proceedings against the surviving husband, ; 
the same as those allowed under art. 4648, Pasch. Dig., 
for the collection of a community debt where the husband 
surviving had complied with its provisions. 

No question is presented by the record as to whether or 
not a judgment might have been rendered against the 
community estate, subjecting it in the hands of the hus- 
band, if he had been duly qualified as such, to the satis- 
faction of the separate debts of the wife, contracted by 
her before marriage. 

The suit on the debt against her having been properly 
brought inthe wife’s lifetime against her and her husband, 
at her death, did not abate; the plaintiff was entitled to 
revive it against her legal representative. If there had 
been a formal suggestion of her death upon the record in 
open court (and it does not appear that such suggestion 
was ever made, or that the original petition was amended 
at any time, or in any respect), orif the plaintiff had filed 
with the clerk a petition representing that fact, it then 
would have been the duty of the clerk of the court to 
issue a scire facias to the legal representative of such 
party, who, upon service being made upon him, the stat- 
ute determines that he shall be made a party to such suit, 
and the same shall proceed against him. Art. 7, Pascli. 
Dig. 

The only party defendant who was properly before the 
court, as the record shows, was the appellant Ferdinand 
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Siese. The scire facias issued to the persons recited in 
those writs as being the heirs and children of Mrs. Siese, 
was not based upon any suggestion of the death of their 
mother. The construction which has been given to the 
statute of 1838, which contains similar provisions to that 
of art. 7, Pasch. Dig., in respect to the essential requi- 
sites to make a party in case of death before verdict, 
plaintiff or defendant, is thus presented in the opinion of 
Ardrey, Special Judge, in Gowings v. Loyds, Adm’r, 4 
Tex., 489: 

‘To authorize the intervention of a third person to 
come into a suit and become a party thereto, there must 
be a proper legal ground made upon the record; and in 
the case of the death of one of the original parties to the 
suit, it must be by a suggestion of the death of that 
party, upon the docket. If it was the death of the plaint- 
iff, his representative might be permitted to waive the 
issuance of a scire facias and its service, as required by 
statute, and enter voluntarily himself as a party; but at 
least it could not be done without first making suggestion 
of the death, as required. If it were the death of the 
defendant, the suit could only be prosecuted against his 
representative by the suggestion of his death upon the 
docket, and the issuance and service of the writ of scire 


facias. This would be the only legal means to make a 


party, unless the representative should choose to make a 
voluntary appearance, after the suggestion.” Paschal, in 
his note to article 7 of his diges., quotes from a case not 
found in the reports, as being decided Austin term, Octo- 
ber, 1860 (Ledbetter v. Rice), to the effect that the record 
must affirmatively show either the suggestion of death 
upon the record, or upon the petition, to authorize the 
scire factas under that article. The same principle has 
been maintained by the supreme court in its application to 
the revival of certain causes of action which the statute 
provides for reviving, when it becomes necessary by the 


death of a party. Art. 10, Pasch. Dig., provides that 
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when a suit has been instituted in the name of one per- 
son for the use of another, and the person in whose name 
the suit has been instituted shall die before verdict, ‘‘ it 
shall not be necessary to revive such suit in the name 
of the representative of such person, but such suit may 
be prosecuted in the same manner as though such death 
had not happened; but such death shall be entered upg 
the record,” etc. In Price v. Wiley, 19 Tex., 142, suit 
was brought by an agent of the owners of a promissory 
note, in his own name, and his agency was not disclosed in 
the original petition. The nominal plaintiff died, and the 
real owners by amendment of the petition intervened as 
substituted plaintiffs, alleging that the plaintiff who 
brought the suit, did so as their agent, and for their bene- 
fit. The judgment showed that the nominal plaintiff was 
dead, which fact was suggested for the first time in the 
record, in the recitals in the premises of the judgment; 
which also stated that L. M. Wiley & Co. make them- 
selves parties plaintiff. The judgment in favor of L. M. 
Wiley & Co. was reversed upon the ground that the right 
of L. M. Wiley & Co. to sue did not appear of record; 
that if the original petition had disclosed the fact that he 
sued for their use, that it would have been competent 
for them to have made themselves parties plaintiffs, 
and to have prosecuted the case to judgment. Such, 
however, not appearing from the record, it was necessary 
to prevent the suit from abating, that the legal represent- 
ative of the original plaintiff should be brought in and 
made a party plaintiff under the statute. 

It is evident that there have been no proceedings in this 
case to bring before the court either the legal representa- 
tives or the heirs of Mrs. Siese, nor have either the one or 
the other made a voluntary appearance in the case. 
There is not, therefore, any valid foundation for the judg- 
ment which has been rendered, whereby to affect the sep- 
arate property of the deceased defendant. The husband 
was not liable as surviving husband for the separate debt 
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of his wife. The proviso of article 9, Pasch. Dig., dis- 
tinctly says, that nothing contained in said article ‘‘ shall 
be so construed as to make the husband liable for any 
debts contracted by said feme sole before marriage.” 

It has never been supposed that the rights, powers and 
duties of the surviving marital partner, provided for by 
the act of August, 1856, supplementary to an act ‘‘ better 
defining the marital rights of parties,” arts. 4646-4652, 
Pasch. Dig., embraced within its scope and operation any 
other property than that which belonged to the commu- 
nity interest of the husband and wife; and it will not be 
contended that the wife’s separate interest or estate was 
intended to be included by the law referred to. A judg- 
merit like this, therefore, cannot affect the separate 
estate of the wife, nor bind it by this proceeding after the 
wife’s death against the husband as the survivor of the 
marriage. 

The plaintiff’s case, as it is presented to us by the en- 
tire record, is one which does not show any right to re- 
cover against any one, in respect to the note of Mrs. 
Siese, unless it be against the administrator of her estate, 
or against her heirs, to the extent of the value of the 
property belonging to her estate which has come to their 
hands; and that he is not entitled to recover against her 
husband in the capacity of surviving husband. The 
record shows that .no proper basis has been laid upon 
which he is entitled te recover against the husband in the 
form of judgment, as decreed by the court, nor are heirs 
or creditors of her separate estate bound by such a judg- 
ment. We are of the opinion that there was fundamenta} 
error in rendering the judgment, and that the proper deter- 
mination of this appeal is, that the judgment should be re- 
versed, and the cause remanded for further proceedings in 
the district court. 

REVERSED AND REMANDED. 


[Opinion delivered March 8, 1881. ] 
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Jos. DONNEBAUM V. Mary L. AND I. H. TINsey. 
(Case No. 1188.) 


1. DEED— CERTAINTY OF DESCRIPTION.—A_ constable’s deed described 
land levied on, and attempted to be conveyed to a purchaser at exe- 
cution sale, as ‘‘one hundred and fifty acres of land out of the I. E. 
Austin grant, on the west side of the Brazos river, seven or eight 
miles above the town of Columbus.” Held — 

1. The deed was void for uncertainty in the description of the 
property attempted to be conveyed. 

2. The purchaser's title at execution sale does not depend.on the 
officer’s deed, but on the regularity of each step (including a levy 
which describes the land with sufficient certainty), required by 
law of the officer, prerequisite to a valid sale. 

2. FRAUDULENT CONVEYANCE.— A husband conveyed all his property to 
his wife, reserving it all to himself, however, should she separate 
from him, and to his heirs after his death, if she married again. 
Heid, void as to creditors. 

8. NoTICE — SHERIFF'S SALE.— Such an irregularity, as a failure of the 
officer to call on the judgment debtor to point out property before 
levy, will not affect the title of a purchaser not connected with it. 

4, FacT CASE.—See case for facts showing that the judgment of the 
court was not warranted by the evidence. 





APPEAL from Brazoria. Tried below before the Hon. 
W. H. Burkhart. 

Suit in trespass to try title, brought by appellant on 
October 13, 1879, against appellees, for the recovery of 
150 acres of land. The land was described by metes and 
bounds in the petition. Donnebaum claimed title under a 
deed from a constable of Brazoria county, by whom the 
land was levied on and sold as the property of Tinsley, on 
the 2d of July, 1878, to satisfy an execution issued by a jus- 
tice of the peace, on the 8th of June, 1878, in favor of Wm. 
F’. Wilson against [. H. Tinsley, at which sale he became 
the purchaser. He averred that Mary Tinsley, wife of I. 
H. Tinsley, claimed the land by virtue of a deed of gift of 
all his property made to her by I. H. Tinsley, but that 
this debt was in existence when that deed was made, and 
that it was fraudulently made to delay creditors. 
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The defendants answered “ not guilty,” and set up sev- 
eral irregularities alleged to have been committed by the 
constable in making the sale. They aver that when the 
constable made the sale the judgment upon which the 
execution issued had been fully paid. 

The cause was tried by the judge, who rendered judg- 
ment for defendants, and from that judgment, a motion 
for a new trial being overruled, this appeal is prosecuted. 

The errors assigned embrace, in effect, but one proposi- 
tion, viz., that the judgment is unsupported by the testi- 
mony and should have been for the plaintiff. 

Upon the trial, in support of his title the plaintiff in- 
troduced — 

1. A copy of a judgment of a justice of the peace in 
favor of Wm F. Wilson against the defendant, I. H. 
Tinsley, for $20.14, March 2, 1878, and costs, with an 
entry by the justice: ‘‘ Execution issued June 8, 1878.” 

2. An affidavit of the loss of that execution. 

3. The constable proved that he sold the land under the 
execution of June 8, 1878, and that the sale was regular. 

4. An execution on the same judgment was issued April 
10, 1878, upon which is indorsed a levy on 150 acres of 
land out of a tract known as the Tinsley plantation, part 
of the I. E. Austin survey, describing it further by 
metes and bounds. The levy purports to have been 
made on the 11th of- April, 1878. The return of the con- 
stable, indorsed upon the writ, proceeds to say that he 
advertised the land to be sold upon the first Tuesday of 
July, and that on that day he sold it according to law to 
Joseph Donnebaum for $35, and that he brought the 
money into court to be paid over as the law directs. 

5. The constable testified that by mistake he made his 
return of the sale on the execution issued, on the 10th of 
April. That in fact the execution of April 10 was held 
up, no levy being made under it. That his return was 
made out on a separate piece of paper, and attached to it 
by mistake. 
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6. The deed executed by the constable to Donnebaum 
was read. That deed recites that by virtue of the execu- 
tion of the 8th of June he “did, on the 9th day of June, 
1878, levy on all the right, title and interest which the 
defendant on that day had in and to the premises here- 
after described, etc., and that on the 2d day of July he sold 
said premises to Joseph Donnebaum,” etc.; and then pro- 


NT 


ceeds to convey the land to him, describing it as follows: { 
One hundred and fifty acres of land out of the I. E. : 


Austin grant, on the west side of the Brazos river, seven 
or eight miles above the town of Columbia. 

7. It was shown that the debt of Tinsley to Wilson 
was contracted before the conveyance by Tinsley to his 
wife, under which the defendants claimed, and that that 
deed conveyed all Tinsley’s property, lands and stock. The 
defendants introduced a deed of gift from Tinsley to his 
wife, which he swore embraced all his property. 

They also produced a receipt, signed by the constable, 
for the amount of the judgment of Wilson v. Tinsley. 
And Tinsley testified that he had never been called upon 
to point out property upon the execution. 

Plaintiff proved that the receipt was made out, but 
never delivered by the constable, the money not having 
been paid. That it was left in the hands of the justice 
to be delivered to Tinsley when he paid the money, but 
that he never had paid it, and it had never been delivered 
to him. And Tinsley, though testifying, said nothing 
about how it came into his possession. 








Thomas G. Masterson and Duff & Wilson, for appel- 
lants. 


QUINAN, ComMIssIONER.— The constable’s deed to Don- 
nebaum was insufficient to convey the land. It does not 
sufficiently describe the land. Under the strict rules of 
construction applied to conveyances by officers who sell 
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property under execution, a deed like that in this case, 
purporting to convey an undesignated part of a larger 
tract of land, is void. Wooters v. Arledge, Galveston 
Term, 1881, znfra. 

But the title of a purchaser of land at sheriff’s sale 
does not depend upon the deed. It rests upon a valid 
judgment, levy and execution sale, and the payment of 
the money. The sheriff’s deed is not essential. Fleming 
v. Powell, 2 Tex., 225; Baker v. Klepper, 26 Tex., 629. 

The testimony admitted without objection proves a 
valid judgment, an execution issued upon it, a levy de- 
scribing with sufficient certainty the land levied upon, the 
sale of it at the proper time and place, a return by the 
officer of the sale to Donnebaum, and the payment of 
the purchase money. This established prima facie his 
equitable right to the interest of the defendant in execu- 
tion in the land. 

It was shown that the debt upon which the judgment 
in favor of Wilson was rendered was contracted by I. H. 
Tinsley prior to January 1, 1878, and was then due and 
owing. On that day Tinsley conveyed to his wife (the 
defendant), for love and affection, several tracts of land 
in various counties (embracing the land in controversy), 
with all his horses and cattle, and the proof established 
conclusively that this was all his property. By that deed 
he reserved to himself all the property, should his wife 
separate from him, and to his heirs after his death, should 
she marry again. 

Very clearly, as against his creditors, this conveyance 
was wholly inoperative. One must be just before he is 
generous. Stat. of Frauds; Lynn v. Le Gierse, 48 Tex., 
140. - 

The defense made by Tinsley and wife against Donne- 
baum’s right to recover had no force whatever. They 
pleaded payment of the judgment, and produced a re- 
ceipt for the amount seized by the constable. But the 
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constable explains how that receipt came to be executed; 
that Tinsley had promised to pay the money, and as the 
officer was compelled to be absent from his office, he made 
out the receipt and left it with the justice of the peace to 
be delivered to Tinsley on his payment of the money. 
That Tinsley never paid the money. That the constable 
never delivered the receipt to him, or authorized any one 
to do so until the money was paid. Wilson, the plaint- 
iff, also testified that he never had been paid the money 
by Tinsley. And Tinsley himself, testifying, is utterly 
silent upon the subject. The inference is irresistible that 
the receipt was surreptitiously obtained. At all events 
its execution is explained. There is nothing in the tran- 
script to show that the sale was not fairly made, in exact 
conformity to the law. Indeed, the only proof offered in 
this respect was by Tinsley, who swore that he had never 
been called upon by the officer to point out property. 
Mere irregularities of this sort do not affect the title of 
the purchaser, who is not connected with them. Cava- 
naugh v. Peterson, 47 Tex., 204; Riddle v. Bush, 27 Tex., 
677; Howard v. North, 5 Tex., 290. 

But if this were material, he is contradicted by the 
officer, who swears positively to the fact; and that Tins- 
ley was not thereby injured is rendered certain by his 
own oath, that ‘‘he owned no other property except what 
was conveyed to his wife by the deed.” 

There is no proof that the land did not sell for an ade- 
quate price. Its value was not in proof. 

The judgment of the court, therefore, is against the 
evidence, and for this the cause ought to be reversed and 
remanded. 

REVERSED AND REMANDED. 


[Opinion delivered March 8, 1881.] 











LEE & Co. v. PHELPS. 








Statement of the case. 





C. B. Lee & Co. v. Wa. W. PHELPS. 
{Case No. 1213.) 

. MECHANICS’ LIENS — STATUTE CONSTRUED.— Under the act of 1876, in 
order to fix and secure an artisan’s or mechanic’s lien, it was essen- 
tial that a copy of the bill of particulars should be delivered to the 
debtor, and in seeking to foreclose the bill, the burthen of proof was 
upon the party asserting its existence to show that the bill of partic- 
ulars had been thus delivered. 


APPEAL from Harris. Tried below before the Hon. 
James Masterson. 

Suit by Phelps against Ward & Dewey, to foreclose a 
deed of trust that they had executed on the ‘‘ Lake Jack- 
son Plantation ” in Brazoria county. 

Appellants, C. B. Lee & Co., were made parties defend- 
ant, under the allegation that they had or ciaimed to 
have an interest in, or lien upon, the mortgaged premises, 
or a part thereof, which lien or interest, if any, accrued 
subsequent to the lien of plaintiff, and hence was subor- 
dinate thereto. 

Appellants answered that they were artisans and 
mechanics, doing business as such in Galveston; that, as 
such, at divers dates they sold, furnished and delivered to 
Ward & Dewey, owners and possessors of ‘* Lake Jack- 
son Plantation,” material, machinery and fixtures, for a 
sugar mill on the same, and attached a bill of particulars 
aggregating the sum of $539.50. They averred that the 
machinery and fixtures were used in improvements on the 
plantation, and are still erected and used thereon; that on 
the 20th day of April, 1878, they fixed and secured their 
lien in manner and form as authorized by the statute in 
such cases upon the material and fixtures. , 

They asked for judgment against Ward & Dewey, and 
against all parties at interest for a foreclosure of their 
lien. 

Appellee Phelps replied to this answer alone by general 
denial. 
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The case was tried by the court without a jury. 

Appellants, to support their claim to the lien, introduced 
their account or bill of particulars, with the affidavit 
thereto, and the file mark and certificate of the record of 
the same, by the clerk of the county court of Brazoria 
county, all of which was regular and in compliance with 
the statute then in force. However, they did not intro- 
duce any evidence showing that a duplicate copy of the 
bill of particulars had ever been furnished or delivered to 
Ward & Dewey, their debtors. 

The court gave appellants a judgment against Ward & 
Dewey for their debt, but held that the lien was not estab- 
lished, and adjudged that the same be cancelled. C. B. 
Lee & Co. appealed and assigned the following error, 
to wit: 

“That the district court erred in denying them the lien, 
and in not rendering judgment for the foreclosure thereof 
upon the materials mentioned and described in the bill 
of particulars attached to their answer.” 


E. P. Hill, for appellants. 
Baker & Botts, for appellee. 


Watts, CoMMISSIONER.— The rights of the parties with 
regard to the lien claimed by appellants must be deter- 
mined under the provisions of the act of 1876. The account 
accrued and the bill of particulars was filed and recorded 
prior to the time when the Revised Statutes took effect. 
And, therefore, this decision does not involve a construc- 
tion of said statutes or an application of the primary rule 
of construction provided therefor. See R.S., Final Title, 
sec. 3. 

The questions presented by the assignment of error and 
appellants’ brief, are these: Is it essential to fix and secure 
the lien, that a copy of the bill of particulars should be 
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delivered to the debtor? And in seeking to foreclose the 
lien, is the burden upon the party asserting the same, to 
establish the delivery of the bill of particulars to the 
debtor? 

The act of 1876, in substance provides that any artisan 
or mechanic who shall furnish material, machinery or 
fixtures, etc., to erect any house or improvement, or to 
repair any building or any improvement whatever, shall 
have a lien on such house, building, fixtures or improve- 
ments, ete. And it further provides that, in order to fix 
and secure the lien, the party furnishing the material or 
machinery, etc., shall have the right, at any time within 
six months after the debt becomes due, to make a dupli- 
cate copy of the bill of particulars, under oath; one to be 
delivered to the clerk of the county court, etc., to be filed 
and recorded in a book to be kept by him for that pur- 
pose, and the other copy to be furnished to the party 
owing the debt. It is further provided, that ‘‘ when such 
account is filed and recorded, it shall be deemed sufficient 
diligence to secure the lien herein provided.” 

The constitution declares the lien, but it is left to the 
legislature to provide for and regulate its enforcement. 
In doing so the legislature has provided that the party 
may at any time before the expiration of six months from 
maturity of the debt, fix and secure the continuance of 
the lien, and place the same in condition to foreclose, by 
making the duplicate copy of the bill of particulars under 
oath, and causing one to be filed and recorded, and the 
other to be delivered to the debtor. It follows as a 
natural consequence, that unless the artisan or mechanic 
complies with these requisites of the statute, his lien i 
not fixed and secured; and after the expiration of tho 
time prescribed, the lien is barred, and cannot be mac 
effective. We see no reason why it is not just as compe 
tent for the legislature to prescribe this limitation, as any 
other limitation for debts and demands. 

VoL. LIV— 24 
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The acts required to fix and secure the lien under the 
statute, are in the nature of an ex parte proceeding to fix 
and fasten a lien upon a man’s property, not created by 
express contract, and therefore every requisite of the 
statute must be at least substantially complied with, and 
a failure to thus comply upon the part of the lien-holder 
is fatal to the same. 

It follows from this construction of the act, that the 
party who asserts the lien must, before he is entitled to a 
foreclosure of the same, show by competent evidence a 
compliance with the statute, in recording the bill of par- 
ticulars, and delivering a copy thereof to his debtor. 

Nor do we think that the latter clause of section one, 
quoted above, relieves a party from delivering to the 
debtor a,copy of the bill of particulars. There is no rule 
of construction better established, than that the whole act 
must be taken, read and construed together. In thus 
construing the act, we have no hesitancy in saying that 
the legislative intent is that the account must be recorded 
and the notice of the assertion of the lien given to the 
debtor in the mode therein prescribed. 

We are of the opinion that the judgment ought to be 
affirmed. 

AFFIRMED. 

(Opinion delivered March 8, 1881.] 





J. F. Ficxuiy y. J. W. McCarry. 


(Case No. 1311.) 


1. LIEN OF JUDGMENT.— A judgment was rendered October 8, 1874, on 
which no executions issued between April 10, 1875, and April 15, 
1878. Held, that the judgment constituted no lien on the property 
of the judgment debtor. The judgment was not dormant, but its 
lien was lost. 
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APPEAL from Colorado. Tried below before the Hon. 
Everett Lewis. 
The opinion states the case. 


W. J. Darden, for appellant. 
Foard & Thompson, for appellee. 


Moore, Cuier Justice.— It was held by the court be- 
low, as shown by bill of exceptions, that though more 
than three years had elapsed between the issuance of exe- 
cutions on the 10th of April, 1875, and on the 15th of 
April, 1878, the judgment rendered October 8, 1874, was 
still a lien on the property of the defendant in execution. 
This ruling is in direct conflict with the law, as held by 
this court in the case of Barron v. Thompson (3 Tex. Law 
Journal, p. 755), and necessarily requires a reversal of the 
judgment. 

The court seems to have failed to observe the distinction 
which exists between diligence which prevents a judg- 
ment from becoming dormant, so that it will not warrant 
the issuance of an execution, and that which is necessary 
to preserve its lien. There can be no pretense that this 
judgment was dormant at the issuance of its last execu- 
tion, but on the other hand it is clear that no diligence 
had been used to preserve its lien. And if the land in 
controversy was subject to sale in satisfaction of the 
judgment under this execution, itis because of the fact 
that appellant was nota bona fide purchaser for value, and 
not because of an existing lien at the date of the levy. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


(Opinion delivered March 8, 1881.] 
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Wm. ALLBRIGHT Vv. W. F. CORLEY ET AL. 
‘Case No. 577.) 

1. PRACTICE.— When the court adjudges the cost of a motion to retax 
costs against the party who files it, and who on his motion for re- 
hearing did not except to the action of the court adjudging the cost 
of the motion against him, it is too late to raise the question on 
error in the supreme court. 

2. WITNESS FEES — Costs.— A citizen of the county in which a suit was 
pending was subpoenaed as a witness in a cause; before trial he re- 
moved from the county, and his deposition was taken. He then 
removed back to the county, and attended court from term to term 
until trial of the cause, claiming his fees for attendance as a wit- 
ness. Held, that his fees for attendance as a witness were properiy 
allowed. 


Error from Houston. Tried below before the Hon. R. 
S. Walker. 


D. A. Nunn, for appellant. 
Earle Adams, for appellee. 


QUINAN, COMMISSIONER.— This is a writ of error prose- 
cuted by Allbright from a judgment of the district court 
of Houston, taxing the costs in the case of Allbright v. 
Corley. 

‘1. The points made are, that it was error to tax against 
Allbright the costs of a motion to tax the costs in the 
case, when in that motion he had succeeded in cutting 
down the bill of costs in a large amount. 

2. That it was error to tax fees for the witness Corley, 
who had been duly summoned, but afterwards left the 
county. His deposition was then taken; he returned to 
the county, attended court as a witness, and his fees were 
allowed. 

As to the first point, no objection of that sort was 
made in the court below. Upon motion of Allbright, an 
auditor was appointed to tax the costs. The auditor re- 
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ported November 10, 1874; 0n the 11th Allbright made a sup- 
plemental motion to tax the costs. On the 18th February, 
1875, he again moved to retax the costs. To that motion 
the defendant Corley excepted, stating that the costs had, 
upon plaintiff’s former motion, been retaxed, and the mat- 
ter was res adjudicata. On the 17th of April, the court 
overruled the motion to retax the costs, all the costs hav- 
ing been paid except the witness Corley’s (and clerk’s, 
not in dispute), and adjudged the costs of this motion 
against the plaintiff. 

The plaintiff made a motion for a rehearing, which was 
overruled. In this motion he takes no exception to the 
ruling of the court taxing the costs of the motion to tax 
against him. 

We think it is too late to raise a question upon that 
point now, and for the first time on error to this court. 
Besides, his motion to retax being overruled, the costs 
were properly adjudged with it. 

3. We are further of opinion that the witness Corley’s 
fees were properly allowed. 

He was regularly summoned as a witness. His re- 
moval temporarily from the county did not discharge the 
subpcena. Upon his return he was still bound to attend 
and might be fined for non-attendance. It was not for 
him to say that the taking his depositions excused his 
personal presence. Pasch. Dig., arts. 3719, 3720, 3 
The case of Ables v. Miller, 12 Tex., 109, referred to, is 
unlike the present. There was no question as to witness 
fees or the effect of a subpoena in that case. The deposi- 
tion of the witness, a non-resident, had been taken regu- 
larly. Afterwards the witness, who had never been 
summoned, took up his residence in the county, and it was 
insisted that his deposition could not be used without affi- 
davit of his absence. The court admitted the deposition. 
Here the witness was regularly summoned and in attend- 
ance. The court, he being present in court, might well 
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have rejected his deposition. It is but a substitute for his 
oral examination on the trial. The fact that it was 
taken only shows the importance attached to his testi- 
mony. He could not by his temporary removal from the 
county make his deposition better evidence than his tes- 
timony on the stand upon his return, nor put it upon the 
plaintiff to summon him if he desired his attendance. 
In our opinion the judgment should be affirmed. 


AFFIRMED. 


[Opinion delivered March 11, 1881.] 





BURNS ET AL. V. LEDBETTER. 
(Case No. 642.) 


1, APPEAL BOND — JUDICIAL SALE.— An appeal bond given to remove 
a cause to the supreme court, and conditioned as required by art. 
1493, Pasch. Dig., operates a suspension of the power to sell under 
the judgment of the district court pending appeal, and one who 
purchases pending such appeal acquires no title. 

2. TAX SALES—STATUTES CONSTRUED.— The act of June 2, 1873, re- 
quiring the comptroller of public accounts to make out a descrip- 
tive list of all delinquent taxes and forward the same to the sheriffs 
of counties, made ample provision for the condemnation and sale 
of land as required by the constitution. The list, when made out 
and forwarded, formed the basis of adjudication to result in con- 
demnation and sale of land for taxes. All taxes then or thereafter 
to become due were embraced in the terms of this act. 

3. REDEMPTION OF LAND SOLD FOR TAXES.— A tender to the purchaser 
at tax sale, under the 3d section of act of June 2, 1873, concerning 
taxes, the full amount of the purchase money paid for land at such 
sale, within twelve months, with one year’s interest on the same, 
at the rate of twenty-five per cent. per annum, worked ipso facto 
an immediate redemption of the land by the original owner, and 
left the purchaser at tax sale without title. 

4. CASES DISCUSSED AND REVIEWED.— Howard v. North, 5 Tex., 290: 
Baily v. White, 13 Tex., 114; Andrews v. Richardson, 21 Tex., 297; 
McDonough v. Cross, 40 Tex., 285, and Peters v. Clements, 52 Tex., 
140, discussed and reviewed. 








1881. ] Burns V. LEDBETTER. 





Statement of the case. 





5. PURCHASER AT EXECUTION SALE.— When a judgment is valid, but an 
execution or sale thereunder is invalid, the purchaser will be en- 
titled ordinarily to hold the property until he is reimbursed the 
amount paid by him, when he is not a party to the judgment, has 
been guilty of no fraud in the purchase, and the money paid by 
him has been applied to the judgment. 

6. SaME.— When, however, the purchaser was attorney for the plaintiff 
in the judgment, and the money paid by him at execution sale liqui- 
dated but a portion of the judgment, he is not entitled to retain 
possession of the property until reimbursed, but is subrogated to 
the lien of the original judgment on the property purchased for the 
amount paid on that judgment, less the value of the use and occu- 
pation during the time he held possession of the property. 


AppEAL from Fayette. Tried below before the Hon. J. 
B. McFarland. 

Suit in trespass to try title, brought by the appellant, 
Ledbetter, under statute authorizing the plaintiff to bring 
a second suit within twelve months against the appellees, 


Burns and wife, to recover, or quiet the title to, certain 
town lots in the town of La Grange; and at the same 
time, by an injunction, to restrain them from using and 
causing to be executed, a writ of restitution, awarded 
them by a former judgment in a suit by the same plaint- 
iff against the same defendants, for the same property. 
On the sth of November, 1875, the cause was tried in the 
district court of Fayette county, when Ledbetter appealed 
to this court. 

Both parties claimed title to the land in question from 
a common source, the estate of the Doxeys. In 1868, at 
the October term of the Fayette county probate court, 
the administrator of Doxey’s estates was ordered to make 
sale of the property in controversy to pay debts against 
said estates. The property was regularly sold by the ad 
ministrator on the first Tuesday in December, 1868, by 
virtue of the order, and purchased by the appellees, Burns 
and wife, the deed being made to Mrs. Adelia Burns. By 
the terms of the sale, the purchaser was required to give 
his note with personal security for the purchase money, 
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and a mortgage on the property to secure its payment. 
This being done, and the purchase money still remaining 
unpaid, suit was instituted for its recovery in the district 
court of Fayette county, and on the 30th of April, 
1873, judgment was rendered in favor of Doxey’s admin- 
istrator, against all the makers of the note (except the 
married woman, Mrs. Burns), for the amount due on it, 
with a decree foreclosing the mortgage lien and ordering 
a sale by the sheriff of the property in question for its 
payment. From that judgment and decree the defendants 
gave notice of appeal to the supreme court, and gave 
bond for costs and damages under article 14938, Pasch. 
Dig. 

The judgment in that case was affirmed by this court 
on the 26th day of March, 1875. 

Notwithstanding the filing of the appeal bond, the 
plaintiff, Doxey’s administrator, on the 6th of June, 1873, 
sued out an execution, or order of sale based on the 
judgment and decree, and placed the same in the hands 
of the sheriff of Fayette county, who, on the same day, 
as ordered by it, levied it on the property in controversy. 
On the first Tuesday in July, 1873, the sheriff sold the 
property according to the directions of the order, when 
the plaintiff in this suit, Ledbetter, became the purchaser 
for the sum of $1,100, and received his sheriff’s deed 
therefor. The defendants then being in possession of the 
property, Ledbetter instituted his suit (an action of tres- 
pass to try title) against them, and obtained possession 
by virtue of a writ of sequestration and a replevin bond. 
This suit was tried on the 7th of November, 1873, in the 
district court of Fayette county, when the verdict and 
judgment being adverse to Ledbetter, he appealed to the 
supreme court, where the cause was affirmed against 
him, on the 26th day of March, 1875. See Ledbetter 
v. Burns, 42 Tex., 508. 

Ledbetter then instituted this his second suit of trespass 
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to try title, and to restrain Burns and wife from suing 
out the writ of restitution awarded them in the affirmed 
judgment; and prayed in the alternative for judgmeut 
against Burns for the amount of money paid by him on 
the execution, and that he hold possession of the prop- 
erty until the amount is paid. And in the event the sarne 
is not paid within one year, that then they be barred of 
all right and he be invested with the title to the same. In 
this suit Ledbetter also asserted an additional title, which 
accrued as follows: 

Pending the appeal of the first suit between these par- 
ties, the annual state and county taxes, levied and assessed 
against the property in controversy, for the years 1871 
and 1872, being unpaid, the state of Texas and Fayette 
county instituted in the district court of that county a 
suit for their recovery, and to foreclose the tax lien on the 
property against all the parties to the present suit, and on 
the 21st of November, 1874, recovered a judgment against 
Burns and wife for the taxes due on the property, and all 
penalties and costs of suit, and a decree against ail the 
defendants to the tax suit (being the plaintiff and de- 
fendant to this suit), foreclosing the tax lien, and condemn- 
ing the property in controversy to be sold to pay the 
taxes, costs and penalties. On the 19th of December, 
1874, an execution or order of sale was issued on the tax 
judgment, and placed in the hands of the sheriff of Fay- 
ette county, who, as directed by the order of sale, sold 
the property in controversy again to the appellant, Led- 
better, for the sum of $152.22, and made a deed convey- 
ing it to him. 

On the 26th day of April, 1875, Burns and wife made « 
tender to Ledbetter of the amount he paid in the tax sale, 
and twenty per cent. interest thereon, for the redemption 
of the lots. This he refused to accept, and Burns and wife 
deposited the same with the clerk of the district court 
wherein the suit was pending, as a standing tender to 
Ledbetter. 
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The cause was tried and resulted in a verdict and judg- 
ment against Ledbetter for the lots, and in his favor 
against J. R. Burns for the money paid at the execution 
sale by him, but refusing to subrogate him. Beth he and 
Burns appealed and assigned errors. 


Timmons & Brown, for appellant. 


J. B. Burns, for himself, assisted by Eldon Burns and 
Wailde Burns. 


Watts, COMMISSIONER.— The appellant, Ledbetter, 
claims the lots in controversy, first, under the sheriff's 
sale made by virtue of the judgment, in favor of Doxey’s 
administrators against Burns and wife, foreclosing the 
vendor’s lien upon the same. Secondly, by and through 


the condemnation and sale of the lots for the taxes due 
thereon. 

He purchased the lots at sheriff’s sale under the Doxey 
judgment, after an appeal had been taken and perfected 
by Burns and wife, and while that appeal was pending. 
The bond given by Burns and wife to perfect this appeal 
was for costs and damages, and conditioned as prescribed 
by art. 1493, Pasch. Dig., then in force. That article is 
in substance, that if a party is not able to give a super- 
sedeas bond, he may, nevertheless, appeal, by giving 
security for no more than the costs and damages of the 
appeal; and in such cases the judgment of the court be- 
low is made to operate as a lien upon all the property of 
the appellant. And it is further provided that the sheriff 
shall take possession of the personal property of the ap- 
pellant, and hold the same or so much thereof as will be 
sufficient to satisfy the judgment of the appellate court, 
during the pendency of the appeal, unless the appellant 
should give bond with security to the sheriff for the forth- 
coming of the property. 
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It is contended by appellant that the appeal bond given 
by Burns and wife was not, in amount, sufficient to se- 
cure the costs and damages of appeal. That identical 
question was determined by the supreme court in the case 
of Ledbetter v. J. R. & Adelia Burns, 42 Tex., 508, and 
the bond held to be sufficient. The construction of the 
article cited above, contended for by appellant, appears to 
us untenable. It is not claimed that an appeal taken and 
perfected under it does not suspend the judgment or the 
power of sale thereunder; and that notwithstanding such 
an appeal has been perfected and is pending, that execu- 
tion or order of sale may be issued by virtue of the judg- 
ment, and that a sale made thereunder of the appellant’s 
property would vest title in the purchaser. The constitu- 
tion conferred the right of appeal, and in the enactment 
of the statute under consideration, the legislature was 
providing for the mode and manner of the exercise of 
that right. The object and purpose of this provision was 
to enable the poor and unfortunate litigant the exercise of 
the right of appeal, trammelled with just such restric- 
tions and no more, as are necessary in protecting the 
rights of the judgment creditor. Its spirit is that of pro- 
tection to, and fostering care of, this class of citizens and 
litigants, with which the law-making power should ever 
be in sympathy. Its purpose was to confer rights and not 
to impose burdens; and to reach a correct construction of 
this provision, we must keep in view that such was the 
spirit and intention that actuated the legislature in pass- 
ing the law. 

Now if, as construed, an appeal perfected in this mode 
left the judgment creditor free to run executions or orders 
of sale, at his own pleasure, notwithstanding the pendency 
of such appeal, why did the legislature provide that the 
judgment should operate as a lien upon all the property of 
the appellant? Why provide that the sheriff should seize 
and hold his personal property pending the appeal? 
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Such a construction would give the judgment creditor 
the option, either to have the sheriff seize and hold 
with an iron hand all the property of his debtor, or at his 
whim or caprice, cause the same to be sacrificed at public 
sale, at any time during the pendency of the appeal. 'This, 
instead of conferring protection and benefits upon the 
poor and unfortunate, would be heaping burdens upon 
the already overburdened; and besides, imposing penalties 
upon the exercise of the constitutional right of appeal. 
Such was not the legislative intent. An appeal taken and 
perfected under that provision of the statute does suspend 
the power of sale while it is pending. We fully concur 
with the supreme court in Ledbetter v. Burns, 42 Tex., 
508, when the identical question was before that court. 
And it was then decided that the appeal of Burns and 
wife, the same now under consideration, did operate a 
suspension of the power of sale, and that Ledbetter did 
not get title to the lots by reason of that sale and pur- 
chase. See Moore v. Muse, 47 Tex., 216. 

The judgment of condemnation and sale made there- 
under, for the taxes due upon said lots, were regular, and 
vested the title thereof in Ledbetter, subject to whatever 
conditions and limitations were imposed by law. 

The constitution of 1868-69 prohibited the sale of land 
for taxes due thereon, except under a decree of a court of 
competent jurisdiction; and imposed upon the first legis- 
lature the duty of making suitable provisions for the 
condemnation and sale of all lands for taxes due thereon; 
also for the condemnation and sale, every five years there- 
after, of all lands, the taxes upon which had not been 
paid to that date. See secs. 21, 22, art. XII, Const. of 
1568-69. 

An inspection of the tax laws of 1870-71 will disclose 
the fact that the twelfth legislature did not make ade- 
quate provisions for the condemnation and sale of lands 
for taxes due thereon; and acting upon this view of the 
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subject, the thirteenth legislature passed the act entitled 
‘** An act providing for the condemnation and sale of land 
for delinquent taxes,” approved June 2, 1873. See Gen- 
eral Laws, 1873, pp. 187-193. 

The act provides that the comptroller shall, immediately 
after the 1st of January, 1874, and every five years 
thereafter, make out a list of all delinquent taxes that are 
unpaid at that date, with such description of the property 
on which such taxes have been assessed as may be neces- 
sary to identify the same, and to give the name of the 
person or persons against whom the taxes were assessed, 
and to forward such list to the sheriff of the proper 
county. This list forms the basis for the adjudication 
that is to result in the condemnation and sale of the land 
for the taxes due thereon. In short, this act covers the 
entire subject matter, and makes ample provisions for the 
condemnation and sale of land for taxes, as required by 
the constitution. All taxes then or thereafter to become 
due are embraced within the terms of that act; the oper- 
ation of the act is not, as contended, confined to taxes 
thereafter to become due, but, by express terms and di- 
rect and plain language, includes all taxes then due and 
thereafter to become due. Under its provisions the conrp- 
troller furnished the list to the sheriff of Fayette county 
that formed the basis of the suit that resulted in the con- 
demnation and sale of the lots in controversy. It was 
under this act that the condemnation and sale were made, 
and that Mrs. Adelia Burns made the tender to Ledbetter 
for the redemption of the land from the tax sale. The 
effect of that tender must be determined by its provisions. 

In the third section of the same, it is provided that 
‘‘any party or person interested in the land sold for taxes, 
may, at any time within twelve months after the day o! 
sale, redeem said land by paying to the purchaser, or to 
his assignee or vendee, the full amount of the purchas 
money paid for said land at said tax sale, with one year's 
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interest on same, at the rate of twenty per cent. per 
annum.” 

The record discloses the fact that Mrs. Adelia Burns, a 
party interested in said lots, within three months after 
the day of sale, did tender to appellant Ledbetter the 
amount of the purchase money that he paid for said lots 
at the tax sale, with twenty per cent. interest thereon, 
for the redemption of the same from said tax sale, and, 
upor his refusing to accept the same, she caused the 
money tendered to be deposited with the clerk of the 
court in which this suit was then pending, as a standing 
and continuous tender to appellant for the redemption of 
the lots. 

The tender thus made zpso facto worked an immediate 
redemption of the lots from the tax sale, and left the ap- 
pellant Ledbetter with no title to the same by reason of 
that purchase. 

The question next in order, presented for our consid- 
eration by the assignment of errors, involves the right of 
appellant. to reimbursement of the money paid by him on 
the invalid execution sale, and the mode:and remedies in 
securing the same. 

In the consideration of this phase of the case, we shall 
not undertake the impracticable task of attempting to 
reconcile the conflicting decisions upon the question made 
by the supreme courts of the several states. An exami- 
nation of these decisions discloses the fact that they are 
irreconcilable. On the one hand, the courts, as in Penn- 
sylvania and some other states, ignore the doctrine that 
a purchaser at a void judicial sale is entitled to recover 
the money paid by him, and to be subrogated to the 
judgment lien, to the satisfaction of which his money has 
been applied; these courts adhering strictly to the com- 
mon law doctrine of caveat emptor, in reference io judicial 
sales. 


Other courts, as in Mississippi, Louisiana and Ken- 
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tucky, ignore this doctrine of caveat emptor entirely in 
this class of cases, and apply even a more liberal rule than 
the civil law rule of substitution or subrogation. And 
without regard to the intent or wrongful act of the pur- 
chaser at such sales, if the money paid by him has been 
applied to the payment of the judgment, in whole or in 
part, then he is entitled to recover the same from the de- 
fendant in the judgment, and to be subrogated to the lien 
and rights thereof to the extent of the payment. Various 
decisions of the several states may be found, which in one 
way and another cover the entire ground between these 
extremes. 

We will, however, confine our examinations to the de- 
cisions of our own supreme court, and attempt to draw 
from them the correct rule to be applied to this case. 

In Howard v. North, 5 Tex., 290-317, a full discussion 
of some phases of the question will be found. The court 
there held that the sheriff’s sale and deed were void, and 
added: ‘‘ But here an important question arises, as to the 
effect which this decision, avoiding the sale and con- 
veyance, should in law, and according to the course of 
our system of procedure, have on the rights of the par- 
ties. We have repeatedly determined that the legal and 
equitable rights of parties litigant, in relation to the subject 
matter of a controversy, should as far as practicable be 
set up and determined in a single suit,” etc., etc. ‘‘ That 
he (defendant) should not be compelled to restore posses- 
sion until the purchase money, which he had paid for the 
benefit of the plaintiffs, and by which the judgment 
against them had been discharged, should be reimbursed 
and he indemnified. There is no charge, nor any pre- 
tense or evidence, that the defendant has been guilty of 
any fraud in the transaction.” And in the further dis- 
cussion of that case the court say: ‘“‘His equity rests, 
not upon the want of knowledge as to title in the prop- 
erty, but on the ground of his having discharged a judg- 
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ment against the defendant, for which he stood chargeable 
by a purchase made under the coercive process of the 
law, and therefore has an equitable claim to reimburse- 
ment by the defendant in execution.” This case is ap- 
provingly cited in the case of Horan v. Wahrenberger, % 
Tex., 313. 

The case of Baily v. White, 13 Tex., 114, is where the 
defendant in the execution brought suit to set aside the 
sheriff’s sale, and for the recovery of the land from the 
purchaser. The court held the judgment was valid, but 
that the execution and sale was void, and that the pur- 
chaser was entitled to recover the purchase money paid 
by him, and for the value of improvements put upon the 
land. In the discussion of that case the court say: 
‘Where a sale has been made on an invalid execution, 
issued on a valid judgment, and the money paid has been 
applied to the satisfaction of the judgment, and there 
has been no fraud, the purchaser will not be compelled 
to restore the property purchased until reimbursed the 
amount paid by him.” 

Andrews v. Richardson, 21 Tex., 297, is a case where 
the purchaser at judicial sale brought suit to enjoin a 
writ of possession against his tenant, issued by a justice 
court, and the defendants in their answer sought to avoid 
the sale on the ground that there had been no appraise- 
ment as required by law. And by way of replication the 
plaintiff asked, that if for any cause the sale should be 
adjudged invalid, that then he be reinstated in his orig- 
inal right in the decree of foreclosure, and that he have 
sxecution. The court held that the sale was valid, but 
said that if it was not, the plaintiff would have been 
clearly entitled to the relief sought, provided he was the 
beneficial owner of the judgment; but if not the owner 
of the judgment, he would have been entitled to be reim- 
bursed for the money he had paid. 

The defendant in the void execution brought suit to set 
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aside the sale. In Herndon v. Rice, 21 Tex., 455, the 
court held the sale void, and remarked, ‘‘ But Herndon 
having paid forty-one dollars in satisfaction of Rice’s debt, 
should not the court decree this money to be refunded?” 

In McDonough wv. Cross, 40 Tex., 285, the court used 
this language: ‘‘ It consequently follows, that appellant 
McDonough acquired no title or interest in the land by 
his purchase at execution sale. As he discharged, how- 
ever, a valid judgment debt against the estate, which was 
a charge against the devisees, we think he was subrogated 
to the rights of the judgment creditor, and he could by 
the proper presentation of his rights have subjected the 
land to the payment of the judgment in preference to any 
claim upon it by the devisees.” 

In Peters v. Clements, 52 Tex., 140, the court held that 
“the purchaser at a sale under a judgment foreclosing a 
vendor’s lien on the entire tract of land originally sold, is 
entitled to be subrogated to the rights of the original ven- 
dor as against the purchaser of a portion of the land, who 
bought from the vendee before the proceedings to fore- 
close were begun, and who was not made a party to such 
proceedings. He may have that portion of the land 
claimed by the second vendee, who was not a party to the 
foreclosure proceedings, resold to pay its proportion of the 
amount paid at the foreclosure sale for the whole tract.” 

These constitute the principal cases in which our st. 
preme court has adjudicated the question. And from 
them it is concluded that where the judgment is valida), but 
execution or sale is invalid, and the purchaser is not a 
party to the judgment, and is guilty of no fraud in, the 
purchase, and the money he paid has been applied to the 
judgment, he will be entitled to hold the property until 
he is reimbursed. 

And in case the plaintiff in the execution is the pur- 
chaser, he will be restored to his original rights in the 
judgment. ; 
VoL. LIV— 25 
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Ledbetter, the purchaser at this invalid sale, was the 
attorney of record for the plaintiff in the Doxey judg- 
ment, and owing to that fact he is so identified with the 
case that the law charges him with notice of all irregu- 
larities in the judgment and proceedings thereunder. See 
Stroud v. Casey, 25 Tex., 740. 

His position is more nearly allied to that of the plaint- 
iff in the judgment, than that of stranger to the record. 
We presume, from the record, that Ledbetter honestly 
believed that the appeal taken by Burns and wife did not 
suspend the judgment or power of sale thereunder. The 
statute under which the appeal was perfected had not 
theretofore been construed by the supreme court in this 
particular, and the bar was divided in opinion as to the 
effect of such an appeal. It is true that no one is excus- 
able for his ignorance of the law; but because Ledbetter 
made an honest mistake as to the construction of that 
statute, the law will not impute to him bad faith, on ac- 
count of the mistake. He purchased the property believ- 
ing that the sale was valid, and paid to the sheriff the money 
bid. The greater part of this money was applied to the 
judgment against Burns and wife, in which the vendor’s 
lien was foreclosed upon the property. His rights and 
equities do not rest upon his want of notice of the irregu- 
larities in the sale, but on the grounds that he has in part 
discharged a valid judgment against appellee, by a pur- 
chase made under the process of the law, and in which he 
was not guilty of fraud. In our opinion he is entitled to 
be reimbursed in the amount so paid by him, and it would 
certainly be unjust to permit appellees to take and hold 
the property discharged of the foreclosure judgment by 
the money of appellant, and refuse to reimburse him. 
Such a doctrine, it seems to us, would be repugnant to 
natural justice and the dictates of common honesty. 

But, owing to the manner in which Ledbetter came into 
the possession of the property, and the fact that he was 
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attorney of record for the plaintiff, in the judgment, and 
the further fact, that the money paid by him only liqui- 
dated the judgment in part, we are of the opinion that he 
is not entitled to hold possession of the property until he 
is reimbursed. It is more consonant with justice and 
right, to subrogate him to the lien of the original judg- 
ment, with order of sale, for the amount he is entitled to 
recover of appellee Burns on account of the payment on 
the judgment made with his money. 

It appears from the record that Ledbetter has held the 
possession of the property, and enjoyed the fruits and rev- 
enues thereof, for several years. Burns and wife are cer- 
tainly entitled to recover from him the rental value of the 
property during that time. 

To avoid a multiplicity of suits, and enable the parties 
to settle all their rights with reference to the matter in 
the one suit, the parties ought to set up all these rights by 
their pleadings, and an account between the parties thus 
taken, and for whatever balance may be due to appellant 
Ledbetter from J. R. Burns, if anything, a judgment 
should be rendered therefor, and appellant to that extent 
should be subrogated, as heretofore stated. 

That portion of the judgment in which the title to the 
property in controversy is adjudged to be in Adelia 
Burns, and not in appellant Ledbetter, is in all things 
affirmed. 

That portion of the same in which Ledbetter recovers a 
monied judgment against J. R. Burns is reversed and re- 
manded, with leave to both parties to amend their plead- 
ings; and that such other proceedings may be had as will 
result in doing justice to the parties, as indicated in this 
opinion; and that W. H. Ledbetter and J. R. Burns each 
pay the costs incurred by reason of their respective appeals. 


REVERSED AND REMANDED. 


[Opinion delivered March 8, 1881.] 
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James H. MILuiKen v. THE Crry CounciL OF THE CITY OF 
WEATHERFORD. 
(Case No. 1337.) 


1. JURISDICTION — Manpamus.— The district court has original juris‘ic- 
tion to try the right to the office of mayor of an incorporated city, 
such office being of the value of five hundred dollars, unless the 
right thereto was res adjudicata by reason of the action of the 
board of aldermen, and may enforce its judgment by mandamvs. 

. DISTINGUISHED.— This case distinguished from Brannan v. The City 
of Weatherford, 53 Tex., 330. 

3. JURISDICTION— POWER OF ALDERMEN TO REMOVE A MAYOR.— The 
statute (art. 3431, R. 8S.) which confers power on a board of alder- 
men to remove a mayor, when in their judgment there is sufficient 
cause for his removal, does not confer unlimited discretion, but can 
be exercised only when he has committed an offense, recognized as 
such by law. 

. CITY ORDINANCE.— An ordinance of a city which prohibits the rent- 
ing of private property to lewd women or to any person for their 
use, without regard to the use to be made by the lessee of the 
premises, isa proscriptive denial of shelter to an unfortunate class, 
null and void because in contravention of common right. 

5. JURISDICTION — REMOVAL OF A MAYOR.— The act of a city council in 
removing the mayor of the city because he had rented a house to a 
lewd woman, was unauthorized and void. 


APPEAL from Parker. Tried below before the Hon. A 
J. Hood. 


McCall & McCall and B. G. Bidwell, for appellant. 


Jasper N. Haney, for appellee. 

I. The judgment and proceedings of the city council in 
removing appellant from office was in strict conformity 
to the statute providing for the removal from office of 
mayors, etc.; that judgment is not void — cannot be col 
laterally attacked, as long as it remains unreversed by a 
proceeding instituted for that purpose, and is a bar to 
this suit. R. S., arts. 3425-33 (also 342); Const. of Texas, 
art. V., sec. 1; High on Ex. Legal Rem., §§ 97, 152, 156, 
189, 190. 
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II. A proceeding in the nature of quo warranto is the 
appropriate (and only adequate) remedy to restore one to 
a public municipal office from which he has been illegally 
ousted, and into which another may have illegally intruded 
himself. R. S., Appendix, p. 47; Brannan e# al. v. The 
City of Weatherford, 53 Tex., 330; R. S., art. 342; High 
on Ex. Legal Rem., §§ 49, 77, 177, 188, 190; 22 Tex., 5593 
Dillon on Mun. Corp., §$ 678-80, 694, 718, 716, and note 
under sec. 380. 

Ill. The city being a public municipal corporation, 
all the inhabitants thereof are interested in the office of 
mayor (see R. §., 342), and the city as such should have 
been made a party to this suit. There is no law for suing 
the ‘‘ city council,” and the suit at bar is neither a suit 
against the city nor can it affect the councilmen as such. 
Their act was the act of the city, and when questioned, 
the city itself must be sued. R. S., art. 342. There is 
great significance in the fact that the legislature has pro- 
vided an adequate remedy, appropriate to such relief as 
appellant here claims, by statute in the nature of quo 
warranto. 


BONNER, ASSOCIATE JuSsTICE.— Appellant James H. 
Milliken, plaintiff below, being the mayor of the city of 
Weatherford, was in November, 1880, removed from 
office by the board of aldermen, sitting as a court, by 
virtue of the provisions of the Revised Statutes, arts. 
3425-33. 

Subsequently Samuel H. Milliken was elected and in- 
stalled into office as his successor. 

This suit is a proceeding by mandamus brought in the 
district court against Samuel H. Milliken and the board 
of aldermen composing the city council, to recover the 
office. 

On the trial below a jury was waived, the cause sub- 
mitted to the court on an agreed statement of facts, and 
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judgment was rendered against the plaintiff, from which 
this appeal is prosecuted. 

It is conceded that appellant, James H. Milliken, was 
the duly elected, qualified and acting mayor of the city 
of Weatherford at the time of his removal from office, 
and it is alleged and shown by the testimony that the 
office was of the value of $500. 

Under the issues as presented, the district court had 
jurisdiction to try the right to the office, and to enforce 
its judgment by mandamus if in favor of appellant 
Milliken, unless his right thereto was res adjudicata by 
reason of the judgment of the board of aldermen. Brad- 
ley v. McCrabb, Dallam, 506; Banton v. Wilson, 4 Tex., 
400; Lindsey v. Luckett, 20 Tex., 516; McKinney v. 
O’Conner, 26 Tex., 5; The State v. De Gress, 53 Tex., 
387. 

Revised Statutes, art. 3424, provides that ‘“‘the mayor 
and aldermen of any incorporated town or city may be 
removed from office for official misconduct, willful viola- 
tion of any of the ordinances of such town or city, habit- 
ual drunkenness, incompetency, or for such other cause 
as may be prescribed by the ordinances of such town or 
city.” 

By article 3429, a majority of the aldermen constitute a 
court to try and determine the complaint against the 
mayor, one of their number to preside during the trial. 

*“‘Tf two-thirds of the members of the court present 
upon the trial of the case find the deféndant guilty of the 
charges contained in the complaint, and find that such 
charges are sufficient cause for removal from office, it 
shall be the duty of the presiding officer of the court to 
enter judgment removing such mayor . . . from 
office, and declaring such office vacant; but should the 
party charged be not found guilty, judgment shall be 
entered accordingly.” | 

A comparison of article 3424 with articles 493 and 
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3393-4, will show that a mayor may be removed not only 
for “ official misconduct” generally, as defined by the 
Revised Statutes, but also for additional causes; among 
others, a willful violation of any of the ordinances of the 
town or city. 

No right of appeal is given from this action of the 
board of aldermen sitting as a court, and that none was 
intended to be given would, by a familiar rule of con- 
struction, seem evident, as by articles 3410 and 3416, under 
the same title, the right of appeal in the cases of county 
and certain district officers is expressly given. 

Conceding that the legislature could lawfully confer 
this jurisdiction on the board of aldermen, and that there 
was no right to revive their action by appeal, writ of error 
or certiorari, then their judgment would be final, unless 
it was subject to be impeached for some cause which 
would render it absolutely void. 

If such cause exists, it could be shown by proceeding 
by mandamus, as one of the great objects of this writ is 
in a proper case to prevent the failure of justice and a 
defect of police, where there is no established specific 
remedy, and where in justice there should be one. High 
on Ex. Legal Rem., § 1. 

We are not prepared to say that appellant should have 
resorted to the proceeding in the nature of a quo warranto 
under our statute (Appendix Revised Statutes, 753), as by 
section 6 that remedy is declared to be cumulative only. 
This is a different case from that of Brannan v. The City 
of Weatherford, 53 Tex., 330, which involved the corpo- 
rate existence itself of the city. The present case is in the 
nature of a private suit between individuals, the writ of 
mandamus being but the means to enforce the judgment 
if in favor of appellant. Griffinv. Wakelee, 42 Tex., 573. 

The relief thus given by mandamus, where the judgment 
below is absolutely void, though not so urgent as when 
personal liberty is involved, is similar in principle to that 
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granted by the writ of habeas corpus, which, though not 
designed as a writ of error or certiorari, yet will afford 
relief when the process under which the applicant is 
held is void for want of jurisdiction, or not warranted by 
the constitution. Holman v. Mayor of Austin, 34 Tex., 
668; Perry v. The State, 41 Tex., 488; Bigby v. The City 
of Tyler, 44 Tex., 351; Darrah v. Westerlage, id., 388; 
Ex parte Coupland, 26 Tex., 386; Ea parte Scwartz, 2 
Texas Court Appeals, 75; Ex parte McGill, 6 id., 498; 
Ex parte Siebald, 10 Otto, 371; Ev parte Virginia, id., 
839; Ex parte Lange, 18 Wall., 163. 

The provisions of the above art. 3431, Revised Statutes, 
that the board of aldermen may remove the mayor if they 
find him guilty of the charges preferred, and that there 
are ‘‘sufficient cause for removal from office,” should 
not be so construed as to give them this power in their 
unlimited discretion, without regard to whether he has in 
law been guilty of an offense or not. State v. Common 
Council of Watertown, 9 Wis., 254; High on Ex. Leg. 
Rem., § 69. 

If the act which was made penal by the ordinance 
under which the appellant was tried, found guilty, and 
removed from office, was neither malum in se, nor of 
such character as could lawfully be made malum prohzb- 
itum, then the proceedings were without authority of law, 
consequently null and void, and this action in the dis- 
trict court was not barred by the plea of res adjudicata. 
If so, there would not be any relief against assumed au- 
thority. R. R. Co. v. Randolph, 24 Tex., 332. 

It is said by the supreme court of the United States in 
the recent case of Ex parte Siebald, that ‘‘ an unconstitu- 
tional law is void and is as no law. An offense created 
by it is not acrime. <A conviction under it is not merely 
erroneous, but is illegal and void, and cannot be a legal 
cause of imprisonment.” 10 Otto, 376; Meaghher v. The 
County of Story, 5 Nev., 244. 
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The ordinance under consideration reads as follows: 
‘* An ordinance to suppress houses and places of pros- 
titution within the city limits, and to punish violations of 
the same. 

‘Sec. I. Be it ordained by the city council of the city 
of Weatherford, that from and after the publication re- 
quired by law of this ordinance, it shall be unlawful for 
any person or persons to establish, keep or maintain, or be 
concerned in keeping or maintaining or establishing any 
house or place of prostitution within the corporate limits 
of the city of Weatherford. 

**Sec. II. Be it further ordained, that any prostitute 
or lewd woman who shall reside in, stay at or in or in- 
habit any room, house or place within the limits of this 
city, or any person who shall knowingly furnish, rent, let 
or lease any premises or place within the city limits to 
any prostitute or lewd woman, or to any person for their 
use, shall be deemed guilty of an offense. 

“Sec. III. That any person violating any of the pro- 
visions of this ordinance shall be deemed to have com- 
mitted a misdemeanor, and on conviction thereof before 
the mayor’s or recorder’s court, shall be fined in any sum 
not less than fifty nor more than two hundred dollars.” 

The appellant was charged with a violation of section 
second, by renting certain premises to prostitutes and 
lewd women. 

It will be observed that this section prohibits merely the 
renting, etc., of any premises or place within the city 
limits, without reference to the purposes for which the 
property is to be used: 

Although we most heartily approve the desire of the 
city council that dens and haunts of prostitution, ‘‘ going 
down to the chambers of death,” shall be prohibited and 
suppressed; and that their inmates shall not be permitted 
to ply their nefarious traffic in the property, reputation 
and souls of fellow beings, within the limits of the city, 
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yet we are of opinion that the alleged offense in this case 
did not embrace such act which the council, under our 
constitution and laws, had the power to make penal. 

That unfortunate and degraded class against whom the 
ordinance was mainly intended, however far they may 
have fallen beneath the true mission of women, which it 
is one of our highest duties to foster and protect in social 
and domestic life, are still human beings, entitled to 
shelter and the protection of the law; and the council did 
not have the power to so far proscribe them as a class, as 
to make it a penal offense in any one to rent them a hab- 
itation without regard to its use. 

Such an ordinance is null and void, because unreasona- 
ble and in contravention of common right. Const. 1876, 
Bill of Rights, secs. 19, 20; Chy Lung v. Freeman, 2 Otto, 
275; Hayden v. Noyes, 5 Conn., 391; Hays v. The City of 
Appleton, 24 Wis., 542; Barling v. West, 29 Wis., 315; 
Austin v. Murray, 16 Pick., 121; Dunham v. Trustees, etc., 
5 Cow., 462; 1 Dillon on Mun. Corp., § 259; Cooley’s Const. 
Lim. (4th ed.), 246. 

Under proper rules of construction, the ordinance, being 
penal in its character and working a forfeiture of office, 
should not be held to embrace by intendment what is 
clearly not within its language. 

In this connection it may be remarked, that our legis- 
lature has settled the vexed question, whether a party is 
subject to double punishment for both a state and munici- 
pal offense, by expressly providing, that ‘‘ no person shall 
be punished twice for the same act or omission, although 
such act or omission may be an offense against the penal 
laws of the states, as well as against the ordinances of such 
city or town; provided, that no ordinance of a city or 
town shall be valid which provides a less penalty for any 
act, omission or offense, than is prescribed by the statutes, 
where such act or omission is an offense against the state.” 
Revised Code Crim. Proc., art. 896. 
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The penalty under the state law for keeping a disorderly 
house is a fine not less than $100 nor more than $500. 
Revised Penal Code, arts. 339-41. 

The penalty under the municipal ordinance on this sub- 
ject is a fine not less than $50 nor more than $200. Ez 
parte Slaren, 3 Texas Court Appeals, 662. 

We feel constrained to reverse this judgment. As the 
cause was submitted to the court below without a jury 
upon an agreed statement of facts, we will render in this 
court the judgment which should have been rendered 
there, in favor of appellant, James H. Milliken, and 
award the writ of mandamus prayed for; and it is ac- 
cordingly so ordered. 

REVERSED AND RENDERED. 


[Opinion delivered March 11, 1881.] 





J.C. Woorers v. J. W. ARLEDGE. 
(Case No. 1276.) 


1. CERTAINTY OF DESCRIPTION — DEED.— Land was described in a levy 
and sheriff’s deed as ‘‘a parcel of land containing one hundred acres, 
known as the Neill McLean homestead, situate about sixteen miles 
northwest from the town of Lockhart, and including the dwelling 
and outhouses and other improvements,” reciting that it was the 
balance of the homestead tract left unconveyed. The Neill McLean 
place embraced in fact four hundred acres, none of which had been 
conveyed, Held — 

1. The deed from the sheriff was void, no specific land being 
sufficiently described. 

2. Distinguished from Wilson v. Smith, 50 Tex., 366. 

8. There were seventy-five acres of improved land on the tract, 
and if the transaction had been between individuals, the deed 
would have conveyed title to that improved land. 

4. In execution sales the authority of the officer is limited by 
the law from which it is derived, and land sold by him must be 

sufficiently designated. 
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5. The sale being of an undesignated part of a larger tract, there 
being no means of distinguishing the portion sold, the sale was 
void. 


Error from Houston. Tried below before the Hon. 
W. D. Wood. 


Nunn & Williams, for plaintiff in error. 


J. R. Burnett, for defendant in error. 


GOULD, ASSOCIATE JUSTICE.— Arledge claims the hun- 
dred acres of land, to recover which he brought this suit, 
under a constable’s sale and deed; and if that sale and 
deed did not divest the title out of the defendant in exe- 
cution, Pridgen, and vest it in the purchaser and grantee 
in the constable’s sale, the judgment is erroneous. The 


objection to the sale and deed is, that there was no suffi- 
cient description of the land. The description of the land 
as levied on, sold and conveyed, is: ‘‘A tract or parcel 
of land containing one hundred acres, known as the 
Neill McLean homestead, in Houston county, state of 
Texas, lying and situate about sixteen miles northwest 
from the town of Crockett, it being the balance of said 
homestead tract that has not been conveyed by the said 
B. F. Pridgen by deed executed previous to the said 12th 
day of May, 1876, conveying the same in fee simple, or 
by sheriff’s deed made prior to said day; the said tract of 
one hundred acres including the dwelling and outhouses 
and other improvements on said tract.” The evidence is, 
that what is known as the Neill McLean homestead em- 
braces four hundred acres, and that no part of that tract 
had ever been cut off or set apart for a homestead; that 
after Pridgen became the owner by deed from McLean 
and wife, none of it had been sold under execution or 
otherwise, except that in 1874 he had executed the mort- 
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gage on the whole, under which appellant’s claim origi- 
nated. Immediately around and including the dwelling 
and outhouses, there were about seventy-five acres en- 
closed and in cultivation. There was other land in culti- 
vation, but not in connection with the dwelling. 

It is manifest that the description is insufficient to des- 
ignate the particular hundred acres sold by the officer. 
The sale purports to be, not of the seventy-five acres 
covered by the improvements, and of twenty-five acres 
somewhere else on the tract, but was a sale of a tract of 
one hundred acres, with no effort to fix, or means of 
fixing, its locality, further than that it was to include the 
improvements. In this respect the case differs from 
Wilson v. Smith, 50 Tex., 366, which is the only case of 
an execution sale cited by appellee. Counsel cite cases of 
sales and conveyances between individuals. If this were 
such a case, it is obvious that the deed would at least pass 
the title to the seventy-five acres improved. But a differ- 
ent principle controls execution sales, where the author- 
ity of the officer is limited by the law from which it is 
derived. In such sales the rule is that the land sold must 
be sufficiently designated. Jackson v. DeLancy, 13 Johns., 
552; Jackson v. Rosevelt, 13 Johns., 102; Mason v. White, 
11 Barb., 190; Evans v. Ashley,8 Mo., 185; Rector v. Hartt, 
id., 459; Freeman on Executions, secs. 281-339. 

Accordingly, it is held that a sale by the sheriff of an 
undesignated part of a large tract of land, there being 
no means of distinguishing the portion sold from the res- 
idue. is void. DeLouch v. The State Bank, 27 Ala., 437: 
Fenwick v. Floyd, 1 Harris & Gill, 174; Marmaduke v 
Tenant’s Heirs, 4 B. Mon., 210; Freeman on Executions 
sec. 281, p. 465, and references; see, also, Wofford v. Mc- 
Kinna, 23 Tex., 44, 45. 

In the case before us, the sale was of an undesignated 
one hundred acres out of the four hundred acre tract, 
and being such a sale as the officer was without author- 





ARLEDGE Vv. Hart & Co. [Galveston Term, 





Statement of the case. 





ity to make, the sale and deed were inoperative to pass 
the title. Howard v. North, 5 Tex., 315. 

The judgment is reversed, and as the case was tried by 
the court, judgment will be here rendered for the defend- 
ant for his costs, and that the plaintiff take nothing by 
his suit. 

REVERSED AND RENDERED. 


[Opinion delivered February 4, 1881. ] 





ARLEDGE & Woopson v. T. J. Ham & Co. 
(Case No. 1237.) 


1, VENDOR’S LIEN — PURCHASER — Equity.— A. sold land to B., taking 
his notes for purchase money, but executing a deed which recited 
the payment of a full consideration. After the notes were barred 
by limitation, B. executed other notes for like amounts, on which 
suit was brought to subject the land to their payment, against a 
purchaser at execution sale, under a judgment against B., obtained 
after the making of the new notes. B. had been in possession from 
the date of his purchase, and the purchaser at execution sale had 
no notice of a claim for unpaid purchase money. Held — 

1. The sheriff’s deed vested the legal title to the land in the 
purchaser at execution sale. 

2. The holder of the new notes had no such equity as would 
defeat the legal title obtained by purchase at execution sale. 


APPEAL from Houston. Tried below before the Hon. 
W. D. Wood. 

Suit by appellee, filed in the district court of Houston 
county June 17, 1880, against the widow and children of 
A. D. Allbright, deceased, on two promissory notes exe- 
cuted January 29, 1877, by A. D. Allbright to Wm. All- 
bright or bearer, and to foreclose a vendor’s lien on two 
tracts of land; and also against appellants, who it was 
alleged held title to the lands under a judgment 
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and execution against A. D. Allbright, and purchase 
thereunder at sheriff’s sale. The widow and one adult 
heir made default; the other children, all minors, an- 
swered by general denial by their guardian ad litem; ap- 
pellants answered by general denial, anda plea setting up 
their title under the judgment, execution and sheriff’s 
deed; they also alleged that they, as creditors and pur- 
chasers, had no notice of any outstanding lien; and also 
alleged fraud. 

Cause tried at September term, 1880, before the court, 
neither party demanding a jury, when a general judg- 
ment was rendered for plaintiff against the widow and 
children for the amount of the notes and interest, and 
also a decree against them and appellants of foreclosure 
of a vendor’s lien on the two tracts. 

The petition alleged that on January 4, 1873, Wm. All- 
bright and wife sold to A. D. Allbright the two tracts of 
land, and received in consideration therefor his two notes, 
one for $500 and the other for $100; that on January 29, 
1877, ‘‘the said notes being barred by the statutes of lim- 
itation, the said A. D. Allbright executed and delivered 
two new notes in lieu of those barred, which notes are 
hereto attached;” these notes were for the same amounts 
as the old ones, that is, for $500 and $100, the larger one 
due January 1, 1878, drawing ten per cent. interest from 
date, the other due January 1, 1881, with interest from ma- 
turity; thatthe vendor’s lien has never been waived; that 
appellee was the owner of the notes, and that appellants 
claimed the lands by virtue of their judgment, execution, 
etc., against A. D. Allbright. The petition did not allege 
notice of the alleged lien on the part of appellants. The 
death of A. D. Allbright was alleged, and that there was 
no administration on his estate. 

Appellee proved that the original notes were given for 
the two tracts of land, and that he purchased for value 
the notes sued on in 1878. He testified that the first he 
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knew of the existence of the notes was in January, 1878; 
that after the lands were advertised for sale under appel- 
lants’ judgment, he had a conversation with Dr. Wood- 
son, one of the appellants, and tried to compromise the debt 
appellants held against Allbright, and told Woodson that 
Allbright had not paid for the lands; that at this time All- 
bright was indebted to appellee, and this conversation was 
after he had purchased the notes. 

Appellants read in evidence their judgment against 
A. D. Allbright, rendered in the county court of Houston 
county September 27, 1877, for $267; also, execution 
issued the following month, levied on the lands in con- 
troversy and duly returned; also, sheriff’s deed dated No- 
vember 10, 1877, conveying the lands, one tract for $80 
and the other for $60, which amounts were credited on 
appellants’ judgment. Appellants proved that they 
had no notice of any claim of vendor’s lien until after 
the sale and purchase by them, and Dr. Woodson testified 
that plaintiff had no conversation with him about the 
lien until after the sale; that they were merchants and 
sold goods to Allbright; that the deed from Wm. All- 
bright to A. D. Allbright, his son, conveying the lands in 
controversy, dated January 4, 1873, recited the payment 
of the consideration, and no vendor’s lien was retained 
therein, and that A. D. Allbright immediately went into 
and continued in possession of the lands. The notes sued 
on recite that they were given for the two tracts respect- 
ively, and were acknowledged by A. D. Allbright and re- 
corded in Houston county March 7, 1878. 


J. R. Burnett, for appellant. 


Earle Adams, for appellee. 

I. It was shown upon this trial, that as against A. D. 
Allbright a vendor’s lien existed long before the suit 
against Allbright by appellants was instituted. That is, 
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that Allbright had bought the land in controversy, and 
given his notes for same; that first notes were barred, 
and that Allbright had given new notes in lieu of the old 
ones, and had revived the lien on the land by the terms 
of the renewed notes themselves. Blankenship v. Doug- 
lass, 26 Tex., 228; Frazier v. Thatcher, 49 Tex., 30. 

II. Purchasers at sheriff’s sales, when they are judg- 
ment creditors, and place the amount of their bid upon 
the execution, are not purchasers in good faith, and are 
not protected by the laws governing a purchase in good 
faith. 

lil. The appellants were judgment creditors of A. D. 
Allbright, and ordered an execution on their judgment. 
At the sheriff’s sale, appellants became the purchasers 
and placed the amount of their bid asa credit on the 
execution. Orme v. Roberts, 33 Tex., 773; Ayres v. 
Duprey, 27 Tex., 593. 


BonNER, ASSOCIATE JusticE.—The sheriff’s deed to de- 
fendants Arledge and Woodson vested in them the legal 
title to the land which plaintiff Hail sought to subject to 
his alleged vendor’s lien. 

The testimony shows conclusively that at the date of 
the rendition of the judgment in favor of Arledge and 
Woodson against A. D. Allbright, under which the execu- 
‘ tion sale and this sheriff’s deed were made, they had no 
notice of any outstanding equity against the title of A. 
D. Allbright, and it tends strongly to show that they had 
no such notice at the date of the sheriff’s deed to them. 
A. D. Allbright had been in possession of the land and 
the apparent legal and equitable owner thereof under the 
sale from William Allbright, through which Hail claims 
his equity, ever since January 23, 1873. The deed from 
William Allbright to A. D. Allbright, by which he-held. 
this possession, recited the payment in full of the pur- 

VoL. LIV— 26 
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chase money, and no notice, either constructive or actual, 
was given of the existence of any outstanding vendor’s 
lien, and no diligence whatever used to enforce the same. 
On the contrary, as admitted by Hail himself in his 
petition in this case, the original notes were barred by lim- 
itation at the date of the judgment in favor of Arledge 
and Woodson, and which, under the law then in force, 
created a judgment lien on the land. In this particular 
the case differs from that of Ware v. Bennett, 18 Tex., 
794, in which the original indebtedness to. Bennett had 
been kept alive by subsequent acknowledgments, and 
was a subsisting demand at the date of the accrual of the 
demand of Ware. 

Under the decision of Burks v. Watson, Arledge and 
Woodson had the right to interpose any substantial de- 
fense which could have been set up by A. D. Allbright 
himself. 48 Tex., 107; Pitschke v. Anderson, 49 Tex., 1; 
Avent v. McCorkle, 45 Miss., 221. 

The testimony further shows that Hail purchased the 
notes sued on, and which were given in lieu of the old 
outstanding notes barred by limitation, after the judg- 
ment lien of Arledge and Woodson had attached, and 
that he purchased them from Mrs. William Allbright; 
from which we infer that William Allbright was then 
dead, but it is not shown under what right or authority 
she made the transfer. Neither is any explanation given 
why no effort was made to collect the original notes or to 
enforce the alleged vendor’s lien until after Arledge 
and Woodson had obtained their judgment lien. 

Under all the facts and circumstances as presented by 
the record, we are of opinion that plaintiff Hail failed to 
establish such superior equity in favor of his claim to 
subject the land to the payment of the vendor’s lien, as 
should defeat the legal title held by defendants Arledge 
and Woodson. 
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Judgment as to Arledge and Woodson reversed and cause 
remanded, they alone having appealed, and the judgment 
in its nature being divisible. 


REVERSED AND REMANDED. 


(Opinion delivered February 4, 1881.] 
ON REHEARING, 


30NNER, ASSOCIATE JUSTICE.— On rehearing in this case, 
we find that we were mistaken as to the admission in the 
petition that the old notes were barred by limitation when 
the judgment in favor of Arledge and Woodson was ob- 
tained, the admission being that they were barred at the 
date of the execution and delivery of the new notes, which 
was a few months prior to-the date of that judgment. 


So much of the opinion, therefore, as relates to that ques- 
tion is not applicable to the facts of this case. 

The judgment, however, should be reversed upon the re- 
maining facts stated in the opinion, and therefore the 
motion for rehearing is overruled. 





W. McFADDIN ET ALS. V. J. EARL PRESTON ET AL. 
(Case No. 1256.) 


. CONTINUANCE.— Parties are chargeable with notice of the materiality 
of each link in their chain of title, and the trial of a cause will not 
be postponed to procure absent testimony of that character, unless 
due diligence has been used to procure it. 

2. TRIAL BY JURY.—If a party to a civil suit fails to demand a jury on 
the first day during the term on which the docket is called for the 
purpose of granting applications for juries, he cannot, as a matter 
of right, afterwards demand that his case shall be tried by a jury. 

. DISQUALIFICATION OF JUDGE.—A mere interest in the question in- 
volved in a suit pending, there being no actual interest in the sub- 
ject matter of litigation, does not disqualify a judge from sitting 
on the trial of a cause under art. V, sec. 11 of the constitution, 
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4, EVIDENCE — DEED — STATUTES CONSTRUED.— Under article 2257 of the 
Revised Civil Statutes, the necessity of proving a deed offered in 
evidence as at common law, can only be obviated by first having it 
recorded in the office of the clerk of the proper county after being 
proven or acknowledged in the manner provided by law, and then 
filed among the papers of the cause and three days’ notice given to 
the opposing party, etc. The notice of an intention to use the 
deed in evidence, given before its registration, is not sufficient. 


APPEAL from Jefferson. Tried below before the Hon. 
H. C. Pedigo. 

Suit brought in the district court of Jefferson county 
by appellees Preston and Smith, in trespass to try title, 
for the recovery of a league of land in the possession of 
appellants. 

Appellants answered by general demurrer and plea of 
“not guilty.” 

Judgment was rendered in favor of appellees for the 
whole of the land sued for. 

A deed from the original grantee, Joseph Butler, to 
David Brown, for further description of the league re- 
ferred to a plat thereto annexed. The deed, anauthentic 
act, certified by the primary judge before whom it was 
made, had been without such plat recorded in Jefferson 
county on April 15, 1841, and though describing the lan: 
as the league granted to Joseph Butler, without the plat 
is indefinite as to the locality of the land. The continu- 
ance upon first application was sought to procure a cer- 
tified copy of the deed with the plat which was a part of 
it, from the clerk of the county court of San Augustine 
county. No special reason was shown why this had not 
been procured before the application was refused. 

Upon the refusal of the continuance on Wednesday, the 
17th of November, A. D. 1880, and the third day of the 
first week of the term of four weeks (the court having 
actually begun on Tyesday, 16th, by impaneling a grand 
jury, calling the docket and forming the jury calendar), 
the defendants demanded a trial by jury and paid to the 
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clerk the jury fee, whereupon the court refused to per- 
mit a jury to be called, and tried the cause both as to the 
law and the facts. 

Appellees offered in evidence on the 18th day of No- 
veinber, 1880, a deed from J. H. Collet to J. Earl Preston, 
for an undivided half of the Joseph Butler league, dated 
May 18, 1878. That deed and others had been filed on 
the 19th of May, 1880, and the attention of appellants’ 
counsel called thereto by counsel for appellees. After- 
ward it was discovered by appellees’ counsel at the May 
term, 1880, that there was no seal of the notary affixed 
to his certificate of acknowledgment of the deed, and the 
cause was continued by consent. Afterward the deed 
was withdrawn from the file without leave of the court, 
transmitted to the notary at Austin, Texas, and the seal 
affixed. ; 

On the 15th of November, 1880, being the first day of 
the term of the trial, the deed was for the first time re- 
corded in Jefferson county, and was afterward placed back 
in the cause without notice to appellants of these facts, 
or notice of refiling. Appellants objected to the deed: 
first, that they had not had legal notice of the filing of 
the deed; second, that there was no proof of the execution 
of the deed. The objections were overruled. 

On the trial of the cause it was announced by the judge 
presiding, that he was embarrassed because of his per- 
sonal interest adverse to appellants, in the questions 
involved in this cause, though no personal interest in the 
subject matter of the litigation was suggested. Where- 
upon appellants moved the court to suspend the trial that 
the parties might, by agreement or otherwise, procure 
another judge not thus circumstanced. Which motion 
being overruled, defendants excepted. 

A number of questions were raised on the trial below, 
and ably discussed in briefs of counsel here, which will 
not be noticed in view of the opinion. 
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O’Brien & Johns, for appellants. 
T. Russell, for appellees. 


BONNER, ASSOCIATE JUSTICE.— We do not deem it nec- 
essary to dispose of all the errors assigned in this case. 

1. The court did not err in overruling defendants’ ap- 
plication for a continuance. The alleged map for which 
the continuance was sought, was a part of their chain of 
title, and though they were chargeable with notice of its 
materiality, no sufficient diligence was shown to obtain it. 

2. Neither was there, under the circumstances, error in 
refusing the defendants the right of trial by jury. 

The statute in force provides that no jury trial shall be 
had in any civil case unless application therefor be made 
in open court on the first day of the term, on the call of 
the docket for this purpose. R. 8., $$ 3060-3066. 

Tuesday, the sixteenth, was practically the first day of 
the term, and the defendants having then failed to de- 
mand a jury, they were not subsequently entitled thereto, 
at least without a sufficient excuse shown why the de- 
mand was not made in due time. 

3. The constitution prohibits a judge from sitting in a 
case in which he may be interested. Const. 1876, art. V, 
sec. 11. 

The statute is to the same effect. R.§., art. 1090. 

The interest of the learned judge presiding, however, 
was simply in the question involved, and not in the result 
of the suit. This was not such disqualifying interest as 
would prevent him from trying the cause, or would 
authorize the appointment of a special judge. 

The presiding judge not having been disqualified, it was 
his duty, however embarrassing, to have proceeded with 
the trial. Taylor v. Williams, 26 Tex., 583; Railway Co. 
v. Ryan, 44 Tex., 426; Davis v. The State, 44 Tex., 523; 
1 Greenl. Ev., § 389. 
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4. We are of opinion, however, that there was error in 
permitting the deed from Collet to Preston to be read in 
evidence over the objection of defendants, for which the 
judgment must be reversed. 

Its execution was not attempted to be proven as at 
common law, and the statute dispensing with this was 
not complied with. R. §., art. 2257. 

This statute, with the exception that it requires three 
days instead of one in which to file affidavit of forgery, is 
a copy of that of 1846. Pasch. Dig., art. 3716; O. & W. 
Dig., art. 469. 

Under the last named statute, it has been decided that 
the instrument sought to be introduced in evidence must, 
before it was filed for this purpose and notice given, have 
been recorded. Gaines v. Ann, 26 Tex., 340; Holliday v. 
Cromwell, 26 Tex., 188; Wiggins v. Fleishel, 50 Tex., 62; 
Butler v. Dunagan, 19 Tex., 559; Crayton v. Munger, 11 
Tex., 234. 

We are asked to review and overrule these decisions. 
A careful inspection of the statute will show that they are 
correct. It provides that ‘“‘ Every instrument of writing 
which is permitted or required by law to be recorded in the 
office of the clerk of the county court, and which has been 
or may be so recorded, after being proven or acknowledged 
in the manner provided by the laws in force at the time 
of its registration, shall be admitted as evidence without 
the necessity of proving its execution;” provided that it. 
is filed among the papers of the suit, and at least three 
days notice given, ete. 

Counsel misconstrues the above clause, which reads, 
‘‘and which has been or may be so recorded.” This was 
evidently intended to expound the operation of the statute 
so as to embrace both those instruments which had been 
recorded previously as well as those subsequently to its 
passage, and should be construed as though written — and 
which has heretofore or may hereafter be so recorded. 
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If it be admitted that the statutory notice of the filing 
of this deed had been given, the deed was not at the time 
properly authenticated even for record, and it is not pre- 
tended that it had been then recorded. 

Under the circumstances, the defendants were charge- 
able only with notice of an intention to read the deed as 
then presented, and not as changed by subsequent authen- 
tication and record. 

REVERSED AND REMANDED. 


(Opinion delivered February 4, 1881.] 





N. C. GuLLET?T ET AL. V. THOMAS O'CONNOR. 
(Case No. 1259.) 


PRACTICE — DISCLAIMER.— Though a formal judgment should be ren- 
dered in the district court on the disclaimer of a party defendant, as 
to such defendant, yet if the cause proceeds to trial and judgment 
without further notice of the defendant who disclaims, the supreme 
court will, on appeal, regard the action as having been dismissed as 
to him, notwithstanding the failure of the record to show the fact. 

LOCATIVE CERTIFICATE.— An unconditional headright certificate, 
issued by the board of land commissioners for Jasper county, Janu- 
ary 9, 1840, and approved by the traveling board, which during 
the same year was surveyed, and the survey returned to the gen- 
eral land office, conferred upon the owner thereof a title to the 
land covered by the location superior, to that resulting from a 
junior location and patent made and issued in 1877. 

. SAME — STATUTE CONSTRUED.— The right to appropriate public land 
under such certificate, became by its location, survey and return to 
the general land office, vested before the repeal of the act authoriz- 
ing a patent, which vested right has never been forfeited or an- 
nulled. 

. Same.— If further legislation was necessary to authorize the issuance 
of a patent on such location, the failure to legislate did not affect 
the right secured by the prior location and survey, and cannot aid 
a patent issued on a subsequent unauthorized location of the same 
land by another party. 
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3. PATENT — CONSTITUTIONAL LAW.— Though the issuance of patent on 
the junior location was in violation of the constitution, the patent 
is voidable only. It may be cancelled and annulled: ist. At the 
suit of a party having a prior equitable title. 2d. The legal title 
vested by the patent may, in a proceeding in equity, be divested out 
of the patentee, and vested in the prior and better equitable rigit:; 
but no one but he who is connected with, or holds and claims 
under, the prior equitable title, can impeach the patent issued on the 
junior location or resist a recovery of the land by the patentee, by 
reason of the superior equity of the prior locator. 

6. FacT CASE.— See opinion for facts in favor of one in possession, and 
claiming title under the prior location, and against a subsequent 
patentee, on which a presumption would arise that would enable 
him to defend successfully, though unable to connect by regular 
conveyance with the prior locator. 


APPEAL from Victoria. Tried below before the Hon. 
H. Clay Pleasants. 


Suit in trespass to try title by Thomas O’Connor against 


N. C. Gullett and his wife and John T. Allan. Allan dis- 
claimed all interest in the land, and Gullett and wife 
pleaded ‘‘ not guilty.” 

O’Connor claimed under a patent issued to F. L. Wren, 
assignee of Francisco Cassanova, which issued on the 7th 
of April, 1877. The location and survey of the certificate 
were made during the same year in which the patent 
issued. O’Connor showed a regular chain of title from 
Wren to himself. 

Gullett and wife claimed the same land by virtue of 
locations and surveys made thereon in the year 1850, by 
certificates issued, one to» Thomas Scott and another to 
Pierce Rollins, each bearing date January 9, 1840, and 
certifying that the party was entitled to an unconditional 
certificate for 1,280 acres of land. The certificates were 
issued by ‘‘ Martin Parmer, Ch. Jus. Co. Co. of Jasper 
County, and ex officio President of the Board of Land 
Commissioners, and W. 8. Stark, Asst. do.” 

The surveys were made during the same year in which 
the locations were made, and were returned to the gen- 
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eral land office prior to June 15, 1853. The locations were 
made by D. C. Osborn, under whom the appellants, Gul- 
lett and wife, claimed title, but there was a missing link 
in the chain of title between the grantees of the certifi- 
cates and Osborn. 

Appellants were in possession of the land when the suit 
was breught. 


Stayton, Lackey & Kleberg, for appellants. 


Callender & Glass, for appellee. 

I. As to the question whether the patent issued to Wren 
is absolutely null and void under the second section of the 
fourteenth article of the constitution, we would say: 

1. Patents have never heretofore, so far as we know or 
have been able to learn, been held absolutely void, merely 
because they were granted for lands already appropriated 
by valid locations. We submit that an examination of 
the cases will show, that where a patent has been held ab- 
solutely void by this court, it was so held because it was 
issued for land lying in some territory withheld or with- 
drawn from location, such as islands, railroad reserva- 
tions, etc., and where the patent would have been 
equally void whether there was a prior location or not; or 
where the issuing of the patent was done in direct viola- 
tion of a statute forbidding the same to issue, and declar- 
ing that if issued it should be null and void—such as 
patents issued upon locations of unrecommended certifi- 
cates, or issued upon locations upon surveyed or titled 
lands within Austin’s, De Witt’s or De Leon’s colony. 
We have found no case where a patent was held void be- 
cause it conflicted with a prior location, and where it 
would have been valid if the prior location had been out 
of its way. 

2. The law has always contemplated that locations 
should be made only upon vacant public lands, and that 
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patents should issue only upon locations made upon lands 
not appropriated by previous locations (Pasch. Dig., arts. 
4286, 4299, 4300); and the courts have often held patents to 
be relatively void or inoperative, when they conflict with 
prior valid locations. Thus, for example, in Wyllie v. 
Wynne, 26 Tex., 42, it was declared that a patent could 
confer no right if the land had previously been legally 
appropriated by some other person than the patentee. 
Still such a patent has not been regarded as void, but as 
prima facie valid. Thus it was said in the case of John- 
son v. Elbridge, 49 Tex., 520, 521, ‘* It isa familiar and well 
established rule of the courts of this state, that a prior, 
valid and subsisting location and survey will prevail over 
a subsequent location and patent, but certainly the patent 
carries with it at least a prima facie right to the land 
thereby granted by the state to the patentee; and to rebut 


this presumption, it devolves upon the adverse claimant to 
clearly establish a prior or superior equitable right.” 
Did the constitution of 1876 intend to overthrow this 


) 


‘‘well established rule,” and make those patents abso- 
lutely void, which had previously been prima facie good, 
though inoperative and relatively void when they came 
in conflict with prior valid locations? We think not. 

(1) It seems more reasonable to assume that the 
framers of the constitution only intended to express in 
that instrument, what had long been the rule of the law, 
that locations could be legally made only upon vacant 
land; and that if made upon land previously appropriated 
by valid locations, they should not prevail when they 
came in conflict with such prior rights. 

(2) To hold that a patent is absolutely void because 
the land was covered by a prior valid location, is to pro- 
duce such changes in the law of real property as cannot 
reasonably be supposed to have been within the intent of 
the framers of the constitution. Many tracts of land are 
now supposed to be safely held under junior patents, and 
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junior locations, and under titles derived from such 
patents or locations, accompanied by three years’ adverse 
possession —the junior patent or junior location in each 
case being the first link in the title or color of title which 
claimants deraign from the sovereignty of the soil. But 
a void patent or a void location —a nullity — cannot be 
title nor color of title (Smith v. Power, 23 Tex., 33; De 
. Leon v. White, 9 Tex., 609; Lambert v. Weir, 27 Tex., 
364); and thus the three years’ limitation— one of the 
‘‘statutes of repose” on which many titles rest—dis in 
nearly all cases swept away. For it can rarely happen 
that evidence of the prior appropriation, such as it may 
be, will not be found on the ‘‘ county records,” or in the 
general land office. The junior title generally arises from 
the fact that the prior appropriation is considered invalid. 
If it was really invalid, the junior title does not need the 
protection of the three years’ limitation. But if it was 
valid, and the junior title needs the protection, then the 
protection is taken away by the construction contended 
for, if there was constructive notice of the prior location; 
but it is left to the claimant under the junior title in the 
few and less meritorious cases where he had actual in- 
stead of constructive notice. If he had no notice of any 
kind, he is protected as an innocent purchaser for value, 
and needs no protection from limitations. 15 Tex., 414. 

(3) There has been for many years a provision of law, 
that where a patent had been by mistake issued so as to 
conflict with an older title, it might be returned and can- 
celled and the certificate returned, etc. Pasch. Dig., art. 
4301. The Revised Statutes, enacted in 1879, and under 
the present constitution, also provide (art. 3965) that a 
patent issued by mistake, and found to conflict with an 
older title, may be returned and cancelled and a new cer- 
tificate be given to the owner; but he must produce the 
patent, or show legal evidence of his title to it, and in 
any case he must file an affidavit that he is still the 
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owner, and has not sold it. Why contemplate the possible 
issuing of such patents, if they must be absolutely void? 
Why produce or prove the ownership, or negative the sale 
of that which is merely a nullity? Of that which is no 
better than blank paper, and can neither help nor harm 
any man’s right? 

(4) If the framers of the constitution, or the commis- 
sioners and legislature who incorporated the clause of the 
constitution we are now discussing into the Revised 
Statutes (art. 3977), had intended that patents issued upon 
locations made contrary to the directions of that clause, 
should be absolutely null and void, is it not reasonable to 
suppose that they would have so declared in unmistakable 
words?) When the legislature forbade the location of cer- 
tificates upon titled or surveyed lands in the colonies of 
Austin, De Witt and De Leon, it expressly prohibited the 
commissioner of the general land office from issuing 
patents on any such locations, and declared that, if issued, 
they should be null and void. Hart. Dig., art. 2269. 
Here there is no prohibition upon the commissioner — 
neither in the constitution nor in the Revised Statutes: 
nor is there any declaration that patents, if issued, shall 
be null and void. 

(5) The power and duty are still left with the commis- 
sioner of considering and deciding whether or not the 
land for which a patent is sought, has been appropriated 
by a valid location prior to that of the applicant; and his 
jurisdiction to decide this question cannot depend upon 
the correctness of his decision. That would be as un 
reasonable as to hold that a court had jurisdiction only 
when it committed no error. Having then the power to 
decide, and the duty of deciding, his decision must be 
prima facie right, if the land lie in territory subject to lo- 
cation, and if the patent will convey an indefeasible title, 
provided there be no prior valid location in the way. 
And when the patent is issued, it vests the patentee with the 











414 GULLETT Vv. O’Connor. [Galveston Term, 





Argument for the appellee. 





legal title, and is prima facie evidence that it was within 
his power, and that every prerequisite had been performed. 
Com’r v. Smith, 5 Tex., 479; Styles v. Gray, 10 Tex., 503; 
Todd vw. Fisher, 26 Tex., 239, 242; Johnson v. Elbridge, 
49 Tex., 520; O'Neal v. Manning, 48 Tex., 403; Johnson 
v. Smith, 21 Tex., 728; Polk v. Wendal, 9 Cranch, 98, 99; 
Patterson v. Winn, 11 Wheat., 380; Wilcox v. Jackson, 
13 Pet., 498, 516; Shepley v. Cowan, 1 Otto, 30 ). 389, B40. 

II. We cannot think there is any presumption, from 
the fact that Osborn located the certificates, that he 
owned any interest in the land. The only presumption 
that could arise is, that he was entitled to a money com- 
pensation for his services. 28 Tex., 152, 153. If it had 
been shown that there ever was any contract, promise or 
expectation that the owners of the certificates would 
transfer the land, or any interest in it, to Osborn, there 
might be some ground for presuming that what was con- 
tracted, promised or expected, had been done; but how 
can lapse of time raise the presumption that that has been 
done which does not appear to have been ever promised, 
expected, or even thought of? Timeraises the presump- 
tion that Osborn has long since been paid for his services 
in making the location, and has not even a money claim 
upon the owners of the certificates. It does not appear 
that he ever had possession of the certificates except just 
at the time when it may be inferred that he delivered 
them to the surveyor. It appears that the certificates 
were returned with the surveys to the general land office, 
where they have since remained, continuing all the time, 
so far as appears, to be the property of the Rollins and 
Chaplin, respectively. Osborn does not appear to have 
ever had possession of the land, or any connection 
with it, except to sell it as his own property, without any 
right or authority. There was no possession of the land 
by any one until shortly before the institution of this suit; 
and no fact of any sort, from which it could be inferred 
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that the owners of the certificates knew anything of 
Osborn’s sale of the land, or of any one claiming it under 
him. 


Moore, Cuter Justice.— A judgment should have been 
entered in the court below on the disclaimer of the defend- 
ant Allan. The failure, however, to do this, was a mere 
formal defect, which can work no injury to the real par- 
ties to this controversy. Subsequent to the filing of his 
disclaimer, Allan was seemingly treated and regarded by 
the parties and the court as no longer a party, and the 
case proceeded to trial and final judgment between the 
real parties, without further notice to him. Under these 
circumstances, we think we are authorized by former de- 
cisions of the court to regard the action as dismissed or 
discontinued as to him, notwithstanding the failure of the 
record to show this in express terms. 8 Tex., 124; 5 
Ter., 139. 

We concur with the court below that the title to the 
land in controversy under the location of the Rollins and 
Scott certificates, was superior to that shown by appellee. 
Admitting that the law did not at the date of these cer- 
tificates authorize the issuance of unconditional certifi- 
cates unless the conditional certificates had been previously 
issued, which, however, we are not now called upon and 
do not undertake to decide, this objection to the certifi- 
cates was obviated by the subsequent law allowing this 
to be done, by the approval and recommendation of the 
certificates for patent by the board of commissioners ap- 
pointed under the act to detect fraudulent certificates, and 
to provide for issuing patents to legal claimants, and the 
act of May 12, 1846, authorizing the commissioner to issue 
patents upon unconditional certificates. 

Nor did the repeal of this last mentioned act (if indeed 
it was repealed by article 1135, as claimed by appellee) in 
any way affect the validity of the location, smrvey and 





ee 
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return of these certificates. The right to appropriate pub- 
lic land under these certificates, became, by their location, 
survey and return to the general land office, vested before 
the repeal of the act authorizing their patent. And 
this vested right had never been forfeited or annulled, 
but, on the contrary, seems to be recognized and protected 
by section 2, article XIV of the constitution of 1876. If 
further legislation is necessary to the issuance of patents 
upon them, this may be had whenever it suits the pleas- 
ure of the legislature to supply it. The mere delay or 
failure of the legislature to legislate on the subject, does 
not forfeit or annul the rights secured to the parties enti- 
tled to the certificates by their location and survey, and 
gives no additional strength toa patent upon asubsequent 
unauthorized location of the land by another party. 

I also concur in the opinion of the court below, that 
while the subsequent location of the land by the party 
under whom appellee claims, was unauthorized, and the 
commissioner was forbidden by the constitution from 
patenting it upon such location, still the patent when 
issued is not absolutely null and void. It is voidable, or 
as it is often phrased, void, as to those having a prior and 
superior equitable right to the land. It may be cancelled 
and annulled by or at the suit of the party having prior 
equitable title to the land, and a new patent issued in lieu 
thereof to him. Or the legal title vested by such patent 
may, by acourt of equity, be divested out of the patentee, 
and vested in the holder of the prior and better equitable 
right. But as the patent is not void in the strict and ab- 
solute sense of the word, I think with the court that it is 
well settled that none but such as appear in some way 
connected with, or hold and claim under the prior 
equitable title, can impeach the patent or resist a recovery 
of the land by the patentee, by reason of the superior 
equity of the prior locator. Portis v. Hill, 14 Tex., 69; 
Burleson v. Burleson, 28 Tex., 383; Shields v. Hunt, 45 
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Tex., 424; Johnson wv. Timmons, 50 Tex., 521: Fitch v. 
dover, 51 Tex., 336. 

But conceding the correctness of the conclusions of the 
court below upon the question of law on which it based its 
judgment, we cannot concur with it in its application of 
them to the case presented by the record. On the ec mtrary, 
we think the facts are amply sufficient to entitle appellant 
to rely upon and show the superior equitable title to the land 
acquired by the location and survey of the Rollins and 
Scott certificates over the legal title of appellee. In 1850, 
at the date of the surveys, the certificates were in the 
possession of D. C. Osborn, for whom (so the field notes 
show) they were surveyed, and who, we are authorized to 
infer, paid for the survey, and caused the return of the 
certificates and notes of survey to the general land office, 
for himself or those he represented. The certificates until 
location were personal property, and were subject to 
transfer or sale by parol. Or the better title to them may 
have been acquired by open, notorious, adverse claim, 
brought to the knowledge of the previous owner, by lim- 
itation. Oran interest in the land may have been ac- 
quired by a parol contract for their location. The appel- 
lees were in possession of the land at the institution of the 
suit, holding, claiming and enjoying it under a regular 
chain of conveyance from Osborn, and though something 
more than thirty years had elapsed from the date of sur- 
veysand return of the field notes to the general land office, 
and forty years from the issuance of the certificates to the 
trial of the suit, neither the land or certificates seem ever 
to have been claimed by Rollins or Scott, or any one else 
in their right except Osborn, and those claiming under 
him. Conceding the length of actual occupancy by ap- 
pellees may not have been such as to give title by pre- 
scription, or bar an action for the land, still the facts are 
amply sufficient to warrant the presumption, if not of 
absolute titleto the land, at least against a stranger,. that 
VoL. LIV— 27 
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appellees were in possession for, or in right of, and with 
the consent of the true owners, or some of them, of the 
land. And if such was the fact, they had the right for 
the protection of their possession to show the superiority 
of the equitable title under which they were holding over 
the legal title of appellant. Wright v. Thompson, 14 Tex., 
558. 


The judgment is reversed and the cause remanded. 
REVERSED AND REMANDED. 


[Opinion delivered February 4, 1881.] 





W. J. CLtayton v. Eva L. PRESTON. 
(Case No. 1035.) 


1. JUDGMENT.— A judgment rendered in the district court after the 
death of the original party plaintiff or defendant, can only be re- 
garded on appeal as unauthorized and void, when the transcript 
fails to show that the legal representative of the deceased party 
was made a party in the court below. 


APPEAL from Wharton. Tried below before the Hon. 
William H. Burkhart. 


I. N. Dennis, for appellant. 
Petiecolas & King, for appellee. 


MoorE, Cuter Justice.— This suit was brought by 
appellant, W. J. Clayton, in the district court of Whar- 
ton county, March 1, 1878, against Tilson C. Barden, al- 
leged to be a citizen of Victoria, for the recovery of dam- 
ages which Clayton avers he had sustained by reason of 
a violation by Barden of a contract by which the latter 
leased to the former for a term of years a plantation sit- 
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uated in Wharton county, and for the alleged wrongful 
and forcible seizure and taking from his possession in said 
Wharton county, of certain mules and other personal 
property, which he claims were at the time of said seizure 
rightfully in his possession on said plantation. The de- 
fendant Barden, on the 8th of June, answered by a plea 
in abatement to the jurisdiction of the court. By general 
and special exceptions, etc., ete. 

June 14, 1877, the case was continued with leave to both 
parties to amend. December 3, 1877, the death of defend- 
ant, Barden, was suggested, and the case continued, to 
make his legal representatives parties. June 3, 1878, it 
was again continued for a like purpose. 

At the succeeding term of the court, judgment was 
rendered as follows, to wit: ‘‘W. J. Clayton v. Eva L. 
Barden, surviving wife of T. C. Barden, deceased. Decem- 
ber 16, 1878, this cause coming on this day to be heard 
upon defendant’s plea in abatement, and being argued by 
counsel, it is the opinion of the court that the law is with 
the defendants; the said plea in abatement is sustained 
and the cause dismissed,” etc., etc. From this judgment 
the plaintiff prosecutes this appeal. 

In the brief of appellee it is incidentally stated that 
‘‘Mrs. Barden, surviving widow, was made defendant,” 
which may suggest a doubt whether the transcript, as it 
comes before us, is entirely accurate. Be this, however, 
as it may, we can only act upon it as we find it, and as 
the case is presented by the transcript before us. There 
was no party defendant to the action when it was heard 
and determined in the district court, and the judgment 
pronounced by it was unauthorized and void. The only 
judgment we can render is, that it be reversed and re- 
manded to the district court, that proper parties be made, 
or the case abated for failure to do so. 

It may not be amiss to add, if parties had been made so 
as to have warranted the judgment upon the plea in 
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abatement, in our opinion it would have to be reversed. 
For though it may be that the suit was not properly cog- 
nizable in the district court of Wharton county, in re- 
spect to several grounds of complaint presented in the 
petition, yet the court certainly had jurisdiction of the 
alleged trespass by the seizure and taking away of the 
personal property. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


{Opinion delivered February 7, 1881. ] 





Tue Ciry oF GALVESTON Vv. T. J. HEARD.’ 
(Case No. 1302.) 


. CONSTRUCTION OF SIDEWALKS IN A CITY — NoTiceE.—When neither the 
charter nor any legislative act requires notice to the abutter or lot 
owner, in order to make him liable to pay the cost of sidewalk im- 
provements, then it is not essential that he receive notice, either 
actual or constructive. 

. POWER OF GALVESTON TO CONSTRUCT SIDEWALKS.— The city of Gal- 
veston had power to undertake the construction of sidewalks on its 
general credit, but the lot owners would only be liable for the actual 
cost, which would only be the cash value of the bonds paid by the 
city for the work. 

. STATUTE CONSTRUED — SAME.— The city of Galveston adopted, for the 
construction of sidewalks, a plan which involved the issuing of 
bonds to an amount in excess of the amount to which the city was 
limited by its charter in borrowing money for general purposes. 
Held, the limitation of the power to borrow money for general pur- 
poses could not affect the right of the city to borrow money for 
sidewalk improvements. 

. LIABILITY OF LOT OWNER FOR SIDEWALK CONSTRUCTION.— It is no 
answer to the claim of the city of Galveston against a lot owner for 
costs of constructing his sidewalk, that the city had not paid the 
principal, or provided for the interest on its bonds issued to effect 
the construction, so long as it proposes to receive the bonds and 
coupons in payment for sidewalk assessments at par. 
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5. SAME.— The ordinance of the city of Galveston in regard to the con- 
struction, etc., of sidewalks, provided that the owner should have 
the right and privilege of filling, etc., his sidewalk, provided it was 
done in accordance with the ordinance and specifications, and com- 
pleted in sixty days after the passage of the ordinance. Held, that 
one whose sidewalk was not constructed by the contractor until 
long after the expiration of the sixty days, and who had made no 
effort to construct it himself, could not complain that the city had 
advertised for bids and let the contract to do the work before the 
expiration of the sixty days, within which the owner was author- 
ized to do it himself. 

6. SAME.— The right of the city of Galveston to contract for the filling, 
curbing, grading and paving sidewalks, under its ordinance ap- 
proved May 7, 1874, was not affected by the failure of the city to 
give personal notice to lot owners of their right to do the work 
themselves within sixty days. Their right to do the work them- 
selves was declared in a published city ordinance, of which they 
were required to take notice. 

7. CITY ORDINANCE — PUBLICATION.— An advertisement required by 
city ordinance to be made for a period of fifteen days in all the 
daily newspapers of the city, was published from the 8th to the 
23d, inclusive, except on Sunday, on which day no papers were 

published in that city, and this was held a compliance with the 
ordinance, which could not have meant fifteen publications on 
fifteen consecutive days, when it was known by those who passed 
the ordinance that there was no paper in which it could be done. 

SamMeE.— Though the city of Galveston, by its ordinance of May 7, 
1874, required the city engineer to file, in the mayor's office, imme- . 
diately thereafter, full specifications, showing how the paving of 
sidewalks, etc., should be done, the spirit and object of the ordi- 
nance were satisfied, if the specifications were prepared with due 
care and filed by the engineer as soon as practicable. 

Same.— See opinion for facts under which the owner of a lot, the 
sidewalk in front of which had been constructed at the expense of 
the city of Galveston, could not evade liability by showing that the 
contractors had failed to obtain the written consent of the owner, 
specifying what character of pavement he preferred. 

SAME CONTRACT.— The fact that the contractors with the city of 
Galveston, under its ordinance of May 7, 1874, were to receive a 
uniform price per square yard for brick pavement, without regard 
to the street or locality to be improved, did not render their con- 
tract invalid. 

The assessment made by the city of Galveston for sidewalk improve- 
ments did not create a personal liability, authorizing a personal 
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judgment against the lot owner; the intention of the city charter 
and ordinance on the subject, was to make the cost a charge against 
the lot, and collectible only by the sale thereof. 

. Limitation.— The limitation of four years did not apply to actions 
on assessments made under city ordinances for sidewalk improve- 
ments, prior to enactment of the Revised Statutes. 

. INTEREST.— The assessments made by the city of Galveston to reim- 
burse the city for sidewalk improvements, made by it under ordi- 
nance of May 7, 1874, bore interest. It was competent for the city 
to regulate the interest on the installments, so as to secure full 
reimbursement. 

. CONSTRUCTION OF SIDEWALKS BY A CITY.— If, the credit of a city is 
such as to cause it a loss in constructing sidewalks within its 
limits on a credit, the loss does not constitute a part of the legiti- 
mate cost of the work. 


APPEAL from Galveston. Tried below before the Hon. 
Wm. H. Stewart. 


H. K. Mann & R. V. Davidson, for appellant. 


Ballinger, Jack & Mott, for appellee. 

I. The court erred in giving its judgment for the plaint- 
iff on the law and facts of the case submitted to the court, 
instead of giving judgment for the defendant. Clegg v. 
State, 42 Tex., 105; Dillon, §§ 45, 6438, 648, 649, and refer- 
ences; Cooley on Taxation, 259, 529; Davidson v. New 
Orleans, 96 U. S., 97 (1877); Stuart v. Palmer, 74 N. Y., 
183 (1878); Cooley on Taxation, 267, and references; 
Wilkes v. Potter, 18 O. 8., 85; Myrick v. La Crosse, 17 
Wis., 442; Nash v. St. Paul, 11 Minn., 178; Scammon ». 
Chicago, 40 Ill., 146; Hewes v. Reis, 40 Cal., 262-3; Rath- 
bun v. Acker, 18 Barb., 394; Dubuque v. Wooten, 28 
Iowa, 571; Wilson v. Poole, 33 Iowa, 447; Lowell v. 
Waulworth, 6 Cush., 221; Thomas Man. Co. v. Lathrop, 
7 Conn., 550-5; Kansas P. R. v. Russell, 8 Kan., 558; 
Mayor of Balt. v. Porter, 18 Md., 284; The Same v. 
Horn, 26 Md., 194. ‘ 

If. The city had no authority under its charter to con- 
struct sidewalks on the credit of its bonds, as provided by 
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ordinance of August 19, 1873, read by plaintiff, and to 
assess said cost, in said bonds, against the abutting owners, 
payable in ten, payments, bearing ten per cent. per annum 
interest; and such assessment can create no liability 
against defendant or any other abutting owner. Williams 
v. Davidson, 43 Tex., 1, 34; Allen v. Galveston, 51 Tex., 
318; Police Jury v. Britton, 15 Wall., 566; Memphis v. 
Ray, 19 Wall., 475; Dillon on Mun. Corp., § 393; State v. 
Rosenstock, 11 Nev., 147; Thomas v. Port Huron, 27 Mich., 
323; Starin v. Genoa, 23 N. Y., 439; Gould v. Sterling, id., 
456; People v. Mead, 24 N. Y., 124; Horton v. Thompson, 
71 N. Y., 513; S. P. affirmed, Scipio v. Wright, 101 U.5., 
665; Chamberlain v. Burlington, 19 Iowa, 403; U. P. R. 
v. Lincoln County, 3 Dil. C. C., 300; Spocial Act Leg. 
1871, p. 255; Gauge v. Clarksville, U.S.C. C., E. D. of 
Mo., 1879, by Dillon J., 7 Reporter, 519; Hackettstown 
ads. Schwackhamer, 37 N. J. Law, 191; Knapp vw. 
Hoboken, 38 id., 71; Beaman v. Lake Co., 42 Miss., 237; 
Hawkins v. Carroll Co., 50 Miss., 762; Carter v. Dubuque, 
35 Iowa, 416; Middleport v. AXtna Life Ins. Co., 82 UL, 
562; Lippincott v. Pana, 92 Ill., 24; —— v. Pontatoc 
Co., S. C. U. §., October Term, 1880, Central Law J.; 
City of Bryan v. Page, 51 Tex., 532; Pye v. Peterson, 45 
Tex., 314; Article on ‘*‘ The Power of Municipal Corpora- 
tions to Borrow Money,” Southern .Law Review, Janu- 
ary, 1881, 663-679, and references; Rogers v. Burlington, 
3 Wall., 667; Middleton v. Alleghany Co., 37 Penn. St., 
241; Reenboth v. Pittsburgh, 41 id., 278; Sybert v. Pitts- 
burgh, 1 Wall., 272. 

Ill. The city could not undertake the construction of 
sidewalks on its general credit—on the common and 
general liability of its tax-payers, but could only do so by 
defraying the present current cost thereof, substantially 
and in good faith, by obtaining the same from the owners 
of the abutting lots. The system was in utter disregard 
and perversion of the charter. Dillon, § 55; Dwarris on 
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Stat., Potter’s oo 72; Cooley on Taxation, 209; Lucas, 
Turner & Co. v. San Francisco, 7 Cal., 463; Roeck v. 
Newark, 33 N. I, 129; New Albany v. Sweeny, 13 Ind., 
244; Johnson v. “eon tel 16 id., 227; McCullough v. 
Brooklyn, 23 Wend., 458; Lake v. Williamsburg, 4 
Denio, 533; Hunt v. Utica, 18 N. Y., 447; Swift v. Will- 
iamsburg, 24 Barb., 432; Baldwin wv. Otsego, 1 Abbott's 
N. Y. Decisions, 62; Ruppert v. Baltimore, 23 Md., 193; 
Annapolis v. Harwood, 32 id., 480; Fairfield v. Radcliff, 
20 Iowa, 396; Craycraft v. Selvage, 10 Bush, 698, 708-9; 
Reed v. Toledo, 18 Ohio, 161; Goodrich v. Detroit, 12 
Mich., 287; Murphy v. Louisville, 9 Bush, 189; also 
authorities cited under next assignment. 

IV. The evidence shows that the city adopted a plan of 
constructing sidewalks, by the issuance of bonds therefor, 
to an amount exceeding $150,000, of which the sidewalk 
of Heard was apart. The charter of the city limited it 
to borrowing money for all general purposes to $50,000. 
This was, therefore, in excess of its powers, and cannot 
be enforced against the owners of property. Dillon on 
Mun. Corp., §§ 85-89, and cases cited; McPherson v. Fos- 
ter, 48 Iowa, 48; Coulson v. Portland, Deady, 484; Balt. v. 
Gill, 31 Md., eg St. Louis v. Weber, 44 Mo., 547; Core- 
jon v. Gage, 8. C. of Mo., 1879, 9 Cent. L. J., 238; Bu- 
chanan v. Litchfield,S. C. U. $., Oct. Term, 1880, Cent. L 
J.; ‘* Power of Municipal Corporations to Borrow Money,” 
article by Judge Dillon, Southern Law Review, January, 
1881, p. 633; Rogers v. Burlington, 3 Wall, 663; Dillon 
on Mun. Corp., § 538; First Charter of Galweses. Acts 
1840, p. 272; Charter, August 27, 1856, Special Laws 1856, 
p. 142; Charter, December 9, 1863, Acts 1863, p. 7; Rod- 
man v. Munson, 13 Barb., 63; Newell v. People, 3 Seld., 
9; Middleton v. Alleghany Co., 37 Penn. St., 237; Sybert 
v. Pittsburgh, 1 Wall., 272. 

V. The first section of the paving ordinance provided 
that the owners of property fronting or abutting on the 
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sidewalks should have the right and privilege of filling 
up, etc., their respective sidewalks; provided it was done 
in accordance with the ordinance and specifications, and 
completed in sixty days after passage of the ordinance. 
Section three authorized them to advertise for a period of 
fifteen days, in all the daily newspapers published in the 
city, for bids or proposals to do said work. Bids to be 
submitted to the city council for acceptance or rejection. 
Until the opportunity was given to the lot owners to do 
the work, and the time expired therefor, the right to ad- 
vertise and make contracts by the city had not arisen. 
All the contracts, however, were made within the sixty 
days. Cowen v. West Troy, 43 Barb., 48; Nicholson 
Pavement Co. v. Painter, 35 Cal., 707; Same v. Fay, id.; 
695. See 3 Woods, 299-3800, Hitchcock case. 

VI. Section 1, ordinance May 7, 1874, provided that the 
owners of property fronting or abutting on the sidewalks 
shall have the right and privilege of filling up, grading, 
curbing and paving their respective sidewalks; provided 
the said work is done in accordance with the provisions 
of the ordinance and the specifications of the city engi- 
neer on file in the mayor’s office; and provided further, 
that they finish end complete the said work within sixty 
days from and after the passage of this ordinance. The 
proper construction of this ordinance requires that per- 
sonal notice should have been given to said owners, and, 
without this, the right of the city to make contracts did 
not arise. Brewster v. Newark, 4 Stock. (N. J.) Eq., 114. 

VII. The period of fifteen days’ advertisement was re- 
quired to be such that the specifications were on file in 
the mayor’s office, and subject to inspection of bidders; and 
the evidence is positive that this was not the case. Knee- 
land v. Milwaukee, 18 Wis., 411; Mills v. Burnham, 20 
Wis., 112; Brady v. New York, 20 N. Y., 312; Nash ~. 
St. Paul, 11 Minn., 178; Bigler v. New York, 5 Abb. (XN. 
Y.) New Cases, 51; 10 U. 8S. Dig., 1879, p. 537, No. 5. 
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VIII. The contract, entered into between the city and 
Lucas & Bumphrey, provided as follows: “ It is further 
understood and stipulated, that, before the said L. & B. 
can lay down any portion of the said pavement, they 
must obtain the written consent of the owners of prop- 
erty situated on the sidewalk, specifying which of the 
said pavements they prefer, which written consent of the 
said property owners shall be filed in the mayo1’s office.” 
, No such written consent was given. It was a condition 
precedent to their right to do the work, or to the city to 
hold the defendant liable therefor. Clause in Charter 
authorizing construction of sidewalks, title IV, art. 3, § 8; 
Acts 1871, p. 355, and Ordinance May 7, 1874, copied 
under fifth assignment; Story’s Agency, § 165; Dillon on 
Mun. Corp., § 639; Reilly v. Philadelphia, 60 Penn. St., 

467; Pittsburgh v. Walter, 69 id., 365; Leavenworth v. 
Rankin, 2 Kan., 357; Swift v. Ww illiamsburg, 24 Barb., 
427; People v. Rochester, 21 Barb., 656; Litchfield v. Ver- 
non, 41 N. Y., 123; Goodrich v. Detroit, 12 Mich., 279; 
Johnson v. Common Council, 16 Ind., 227; New Albany v. 
Sweeny, 13 Ind., 245; Kyle v. Marlin, 8 Ind., 34; Delphi 

. Evans, 36 Ind., 90; Henderson v. Balt., 8 Md., 352; 
Holland v. Balt., 11 Md., 186; Bouldin v. Balt., 15 Ma. 
18; Balt. v. Eschback, 18 Md., 276; Carron v. Martin, 2 
Dutch. (N. J.), 594; Camden v. Mulford, id., 49; State v. 
Elizabeth, 1 Vroom (N. J.), 176; State v. Hand, 2 id., 574; 
State v. Orange, 32 N. J., 49; Wells v. Burnham, 20 Wis., 
112; Louisville v. Hyatt, 2 B. Mon., 127; Covington v, 
Casey, 3 Bush (Ky.), 698; Lexington v. Headly, 5 id., 
508; Burnett v. Sacramento, 12 Cal., 76; McGuinn v. Peri, 
16 La. An., 326; Street Case, id., 393; McKee v. Brown, 
23 id., 306; St. Louis v. Clemens, 36 Mo., 467; Matter of 
Market Street, 49 Cal., 546; Galveston wv. Diietee C. R. 
Co., 46 Tex., 485; Daughty v. Hope, 3 Dennis, 599; Bron- 
son C. T.; Simpler’s Case, 19 Abb. Pr. 145. 


GovuLp, AssociaTE Justice.—The city of Galveston 
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brought this suit to recover of T. J. Heard an alleged 
assessment for a sidewalk alleged to have been completed 
by the city in front of his lot No. 1, in block 203, in said 
city, December 31, 1874, claiming both a lien on the lot 
and a personal judgment. The assessment was’ made 
March 1, 1875, amounted to $169.43, and was claimed to 
be due in ten annual installments, commencing December 
31, 1874, and bearing interest at ten percent. per annum, 
and the suit was to recover or enforce those installments 
due at the institution of the suit, November 6, 1879. The 
pleadings of defendant were sufficient to present the 
questions ruled upon by the court below, trying the case 
without a jury, which rulings or conclusions, both of law 
and fact, and the reasons therefor, constitute part of the 
record, and have greatly aided this court in examining 
and disposing of the case. 

Limitation was sustained against the installment due 
more than four years before suit was brought; no interest 
was allowed; and judgment was rendered for eighty per 
cent. of the other installments due, the court finding the 
value of the bonds in which the work was paid for, and 
the assessment made at the time, to be eighty per cent. 

Both parties appeal and assign error — the city bring- 
ing up the record. 

We propose to consider first the rulings of the court on 
various propositions presented to the court by counsel for 
defendant, embracing the principal questions in the case. 

‘* First proposition: 

‘*The ordinance, proved and relied on by plaintiff, pro- 
vided for assessments for sidewalk improvements, with- 
out notice of any kind to property owners of the front or 
abutting lots, or the opportunity to be heard in regard to 
said assessments — wholly ex parte—and such assess- 
ments have no validity, and cannot be enforced. 

‘* STATEMENT.— The city charter authorizes the city 
council ‘to establish, erect, construct, regulate and keep 
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in repair culverts and sewers, sidewalks and crossways, 
and to regulate the construction and use of the same, and 
to abate and punish any obstruction thereon; and the cost 
of the construction of sidewalks shall be defrayed by the 
owners of the lot or part of lot or block fronting on the 
sidewalk, and the cost of any sidewalk constructed by the 
city shall be collected, if necessary, by the sale of the lot 
or part of lot or block on which it fronts, together with 
the cost of collection, in such a manner as the city coun- 
cil may, by ordinance, provide; and a sale of any lot or 
part of lot or block to enforce collection of cost of side- 
walk shall convey a good title to the purchaser, and the 
balance of the proceeds of sale, after paying the amount 
due the city and cost of sale, shall be paid by the city to 
the owner.’ Charter 1871, title IV, art. 3, § 8; Special 
Laws, ist Sess., 1871, 355-6. 

“The ordinance under which the assessment was made 
is the 4th section, ‘Ordinance to provide for the filling 
up, grading, curbing and paving of certain sidewalks,’ 
approved February 3, 1874, as follows: 

“$4. That the cost of filling, raising, curbing and pav- 
ing each separate sidewalk as soon as the same shall be 
finished and completed, shall be a charge against the 
property fronting and abutting thereon; and shall be as- 
sessed against the same in the following manner, to wit: 
As soon as each sidewalk in each separate block is finished 
and completed, the city engineer shall make out in a book 
regularly prepared for the purpose, a full list of all lots or 
fractional lots fronting or abutting on the same, giving 
the number of each and the frontage of each on the side- 
walk, the number of the block in which situated, and the 
names of the owners thereof, if known, and if not known, 
then the said lots or fractional lots shall be entered upon 
the said book as unknown. The said officer shall then 
enter or place in the said book, opposite each lot or frac. 
tional lot, its proper or pro rata portion of the cost of the 
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filling, raising, curbing and paving, and shall exhibit his 
said list, so made out and signed by him, to the city coun- 
cil at its next regular meeting after the said list is made 
out and finished, and upon the approval and acceptance 
of the same by the city council, the amount placed on the 
said list opposite each lot or fractional lot, shall be an as- 
sessment against the same, and each assessment so made 
shall date back to the time or date upon which the im- 
provement of its respective sidewalk was finished and 
completed, and the same shall be, until paid, a lien upon 
the property against which it is levied. After the appro- 
val and acceptance of the said list by the city council, it 
shall be signed by the mayor and countersigned by the 
city clerk, and placed in the hands of the city collector 
for collection; provided, however, that the city engineer 
shall not charge for making surveys of sidewalks under 
this ordinance.” 

From the opinion of the district court on this proposi- 
tion we extract and adopt the following: 

‘“Where neither the charter nor any legislative act 
requires notice to the abutter or lot owner in order to 
make him liable to pay the cost of sidewalk improve- 


ments, then it is not essential that notice be given, 
either actual or constructive.” Dil, § 642; 10 O. S., 405. 


‘‘Tt was not made a prerequisite by the charter to the 
passage of an ordinance for paving, that it should be on a 
petition of the citizens or abutting owners, or that the cit- 
izens or abutting owners should be either actually or con- 
structively notified of the intention of the city council to 
pass an ordinance for the construction of sidewalks to be 
charged to abutting owners. The city had the authority 
to pass an ordinance for the construction of sidewalks, to 
be a charge upon the abutting owners, without any pub- 
lished notice inviting bids for the work, but giving author- 
ity to the mayor or other city officials to enter into private 
contracts for the work, if the contract was fair and reason- 
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able and untainted by fraud or unnecessary oppression. In 
the case at bar, however, the sidewalk ordinance required 
notice to be published in the daily papers of the city, in- 
viting bids of contractors for the sidewalks, and notice 
was published in all three of the daily city newspapers, 
inviting sealed proposals for the work. The passage of 
the sidewalk ordinance was per se notice to all the citizens, 
the law presuming that all the citizens of the municipal- 
ity know her laws. After the work was done the assess- 
ment was simply a matter of measurement to ascertain 
the cost, and report of the same to the council under the 
prescribed form, which did not require any other notice to 
the abutter, than such as every lot owner is supposed to 
take of what is being done upon his sidewalk. And the 
proof is that defendant, before the laying down of the 
pavement, was called on to make his selection of what 
kind of pavement he desired to have laid. The charter 
prohibited any sale of land for taxes except by decree of 
the district court, and upon the bringing of this suit the 
defendant was served with notice, and afforded an oppor- 
tunity of showing the invalidity of the assessment or any 
defense he might have in law or equity. Neither the 
charter nor the ordinance having required any notice to 
the abutter prior to the assessment, and the nature or 
character of the work to be done, and the assessment not 
being such as to require prior notice of the assessment, it 
is not perceived that any principle of law, or public policy 
in the nature of law, has been violated in the charter or 
ordinance providing for the construction of city sidewalks, 
and the assessment of the cost upon the abutting lots 
strictly upon the frontage.” 

Where drains for draining swamp lands and the like 
are to be constructed, and the lands, whether abutting 
thereon or not; are to be assessed for the cost of the work 
in proportion to the benefits received by such drain, it is 
probable that public policy, having the force of law, might 





1881. ] Ciry oF GALVESTON Vv. HEARD. 





Opinion of the court. 





require, before making the unequal assessments, that the 
owners of the lands receiving different degrees of benefits 
to be estimated, should receive notice of the time and 
place and tribunal at and before which the different par- 
ties supposed to have been in some degree benefited might 
appear and introduce their evidence of the degree or ex- 
tent of benefits received prior to an assessment, or to have 
an adjustment before some proper tribunal; but, how- 
ever that may be, it is not necessary to decide, as that 
differs materially from sidewalk improvements where the 
abutting owners are liable for cost of the sidewalk front- 
ing the lots, as the law in the latter class of cases, under 
a charter such as that of 1871, authorizes sidewalk im- 
provements and assessments therefor, without any other 
notice to abutting owners than such as defendant in this 
case has had. 

Second proposition of appellee submitted to the court 
below and assigned as error: 

**The court had no authority under its charter to con- 
struct sidewalks on the credit of her bonds provided by 
ordinance August 19, 1873 (read by plaintiff), and to assess 
said cost in bonds against the abutting owners, payable in 
ten payments, bearing ten per cent. interest; and such 
assessment can create no liability against defendant or 
other abutting owner.” 

In this court the appellee also files the following: 

‘Minor proposition: The city could not undertake the 
construction of sidewalks on its general credit—on the 
common and general liability of its tax-payers, but could 
only do so by defraying the present current cost thereof, 
substantially and in good faith, by obtaining the same 
from the owners of the abutting lots. The system was in 
utter disregard and perversion of the charter.” 

In the case of the city of Galveston v. Loonie, just dis- 
posed of, we have held that the city had power to under- 
take the construction of sidewalks on its general credit, 
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and without deciding that it might construct them by 
means of negotiable bonds, or that the bonds and cou- 
pons, though in form negotiable, were in law anything 
more than non-negotiable evidences of debt, we held the 
city liable to pay principal and interest of her indebted- 
ness for such construction evidenced by such bonds. We 
do not think the assessment invalid because of the con- 
tract to payin bonds. The court below rightly held that 
the lot owner would only be liable for the actual cost, 
which would be ‘‘ the cash value of the paper so paid for 
the work.” The value of the bonds at the time the side- 
walk was made, the court finds to have been eighty cents 
on the dollar, and the assessment made is reduced accord- 
ingly. 

The court says: ‘‘The contract for the sidewalk is a 
matter between the city and the contractor, and the only 
interest that the abutter has in the contract is, that it be 
not tainted with fraud, and that his agent, the city, shall 
have the contract substantially performed.” 

Again it says: ‘The city had, under her charter, the 
power to contract for the construction of sidewalks, stip- 
ulating with the contractor to pay him in the future, 
without any other evidence of the debt than that furnished 
by the written contract itself, and to assess the cost of 
the work against the abutting lots, or the city might have 
agreed with the contractor that she would assess the cost 
of construction against the abutting lots, and collect the 
same as they became due and pay over the same to the 
contractor in payment for his work. The mere fact that 
the work was to be paid for in illegal bonds, if they be 
illegal, cannot defeat the assessments otherwise legal. 
1 Dillon, sec. 402; 2 Dillon, secs. 596, 597, 648.” 

The same principle is thus stated by the supreme court 
of Pennsylvania: ‘‘ As lot owners, they are liable, under 
the statute, for the cost and expenses of grading and 
paving, no matter how it was done, whether by contract 
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or not, and no matter who may have been the immediate 
‘ agents in doing the work. They have no interest in any- 
thing beyond the amount of the expenses.” Schenley v. 
Commonwealth, etc., 36 Penn. St., 61. 

The third proposition submitted by defendant was: 

**The evidence shows that the city adopted a plan of 
constructing sidewalks, by the issuance of bonds therefor, 
to an amount exceeding $150,000, of which the sidewalk 
of Heard was a part. The charter of the city lmited it 
to borrowing money, for all general purposes, to $50,000. 
This was, therefore, in excess of its powers, and cannot 
be enforced against the owners of property.” 

The court held this limitation of its power, to borrow for 
general purposes, not to affect the city’s power to create a 
debt for sidewalk improvement, and in the case of the 
City v. Loonie, we have ruled to the same effect. 

Fourth proposition of appellee submitted to the court 
below, the overruling of which is assigned as error: 

‘The allegations are that the city constructed plaintiffs’ 
sidewalk, contracting for paving, and paying for the same 
in an issue of sidewalk improvement bonds amounting to 
$250,000. Said bonds are invalid. They are not paid by 
the city, but are repudiated as-its legal obligations. No 
interest is paid thereon. In this state of facts the city 
has no legal or equitable demand or action against de- 
fendant for the construction of his sidewalk.” 

, In its findings of law and fact, the court said: 

‘“There was no proof that the city had at any time re- 
pudiated the bonds, although the interest on them has 
never been paid or provided for, and the proof is that the 
city offers to receive the bonds and coupons in payment 
for the sidewalk assessment at par.” 

This is a sufficient answer to the proposition, especially 
as we have held the city bound for the principal and in- 


terest of the bonds. 
VoL. LIV— 28 
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Appellee’s fifth proposition submitted to the court be- 
low, the overruling of which is assigned as error: 

“The first section of the paving ordinance provided 
that the owner of the property, fronting or abutting on 
the sidewalks, should have the right and privilege of fill- 
ing, etc., their respective sidewalks, provided it was done 
in accordance with the ordinance and specifications, and 
completed in sixty days after the passage of the ordi- 
nance. Section three authorized them to advertise for a 
period of fifteen days in all the daily newspapers to do 
said work. Bids to be submitted to the city council for 
acceptance or rejection. Until the opportunities given to 
the lot owners to do the work and time expired therefor, 
the right to advertise and make contracts by the city had 
not arrived; all of the contracts, however, were made 
within the sixty days.” 

In the findings of law and fact, the court said: 

**Notice was published in all the city daily newspapers, 
informing lot owners that they had the privilege of mak- 
ing their sidewalks within sixty days. The contractors 
made their bids within sixty days and the council ac- 
cepted the bids within sixty days; and the contracts be- 
tween the city and contractors were executed within the 
sixty days, but the ordinance was made a part of the 
contract, and the contract stipulated for the privilege of 
the lot owners to construct their sidewalks within the 
sixty days; and notice was also published in all the daily 
city papers that the lot owners had sixty days within 
which they had the right to construct their own side- 
walks, and the contract could not be distorted by any 
manner of construction, so as to deprive the lot owners of 
their privilege of constructing their own sidewalks within 
the sixty days; and it may well be conceded that had this 
privilege been violated, the lot owner would have had 
just ground of defense. But it is not perceived how the 
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making of the contract between the city and the con- 
tractor, before the expiration of the sixty days, which 
contract recognized the right of the lot owner to build 
his own sidewalk within sixty days, would render such 
contract void, especially where the proof shows, as in the 
case at bar, that neither the contractor, nor the city, nor 
any other person, interfered with defendant’s right to 
construct his sidewalk within the sixty days. On the 
contrary, the proof shows that the defendant’s sidewalk 
was not laid by the contractor until more than five 
months had elapsed after the expiration of the sixty 
days.” 

We fully agree with the court in its conclusion that 
this objection was not well taken. 

The ordinance under which sidewalks were constructed 
is given in full, as follows: 

‘‘ AN ORDINANCE to amend sections one, two and three 
of an ordinance entitled ‘An ordinance to provide for 
the filling up, grading, curbing and paving of certain 
sidewalks,’ approved February 3, 1874. 

“Section 1. Beit enacted by the city council of the city 
of Galveston: That sections one, two and three of an or- 
dinance entitled ‘An ordinance to provide for the filling 
up, grading, curbing and paving of certain sidewalks,’ 
approved February 3, 1874, be and the same are hereby 
amended so as to read as follows, to wit: 

**Sec. 1. That the sidewalks on both sides of the here- 
inafter-to-be-named streets shall be filled up, graded, 
curbed and paved in the following manner; that is to say: 
said sidewalks shall be filled up, or raised, to the grade 
established by the city engineer, and curbed with red 
heart cypress wood, stone or brick, and a pavement, six 
feet in width, laid in the center of the same; the said 
pavement to be composed of either asphalt, hard brick 
laid in morter and grouted, concrete made of Portland 
cement or other proper materials, tiles or stone; that the 
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owners of property fronting or abutting on the sidewalks 
hereinafter named shall have the right and privilege of 
filling up, grading, curbing and paving their respective 
sidewalks; provided the said work is done in accordance 
with the provisions of this ordinance and the specifica- 
tions of the city engineer on file in the mayor’s office; 
and provided further, that they finish and complete the 
said work within sixty days from and after the passage 
of this ordinance. 

**Sec. 2. That the sidewalks so to be improved shall be 
those on both sides of avenues F, G, H, I and J, from 
Eighteenth street to Twenty-fifth street; and on both 
sides of Eighteenth, Nineteenth, Twentieth, Twenty- 
first, Twenty-second, Twenty-third, Twenty-fourth and 
Twenty-fifth streets each, between avenues F and J. 

**Sec. 3. That the mayor and the committee on streets 
and alleys be and the same are hereby authorized and di- 
rected to advertise for a period of fifteen days, in all the 
daily newspapers published in the city of Gaiveston, for 
bids or proposals to fill up, grade, curb and pave the side- 
walks herein designated. The said bids or proposals, 
when received, shall be submitted to the city council for 
acceptance or rejection. The city engineer, immediately 
upon the passage of this ordinance, shall file in the 
mayor’s office, with the city clerk, full specifications as 
to how the details of the said work are to be executed 
and completed; and the said bids and proposals are to be 
made in accordance with the provisions of this ordinance 
and the said specifications, and for the bonds of the city 
of Galveston at par. Any and all contracts made and 
entered into under and by virtue of this ordinance, shall 
require the said work to be commenced within sixty days 
from and after the signing of the same, and to be finished 
and completed within six months thereafter; and it shall 
be further stipulated in the said contracts that ten per 
‘ontum of the amount due for the execution of the said 
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work shall be retained by the city until the completion, 
in good faith, of the same, and its acceptance by the city; 
then, in that event, it shall be paid over to the contractor 
doing the work. 

‘Sec. 4. That this ordinance go into effect and be in 
force, from and after its passage. 

““C. W. Hurtey, Mayor. 

‘* Approved May 7, 1874.” 


Copy of notice to contractors, set out in full, as follows: 


‘“NOTICE TO CONTRACTORS. 






** MAYOR’S OFFICE, 
‘‘GALVESTON, TEXAS, May 7, 1874. 

‘‘Sealed proposals will be received at this office until 
Saturday, May 23, 1874, at 12 o’clock M., to fill up, grade, 
pave and curb the sidewalks on the following streets and 
avenues, where the same have not been filled and paved 
by the property owners: Avenues F,G, H, I and J, both 
sides, from Eighteenth street to Twenty-fifth street. On 
both sides Eighteenth, Nineteenth, Twentieth, Twenty- 
first, Twenty-second, Twenty-third, Twenty-fourth and 
Twenty-fifth streets, between avenues F and G. Said 
sidewalks shall be filled up or raised to the grade estab- 
lished by the city engineer, and curbed with red heart 
cypress wood, stone or brick, and a pavement six feet in 
width laid in the center of the same; the said pavement 
to be composed of either asphalt, hard brick laid in mor- 
tar and grouted, concrete made of Portland cement or 
other proper materials, tiles or stone. 

‘* Proposals will be received for the whole work or any 
portion thereof, payment to be made in the bonds of the 
city at par. 

‘‘ All work to be done according to the sp@cifications of 
the city engineer, on file in the clerk’s office. 

‘*The city reserves the right to reject any and all bids. 
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‘Envelopes to be indorsed, ‘Proposals for Improving 
Sidewalks.’ C. W. Hur.ey, Mayor. 
** May 8, d-15t.” 
A notice to citizens was published in the city news- 
papers as follows: 
** MAyor’s OFFICE, 
**GALVESTON, TEXAS, May 7, 1874. 
“The attention of the owners of property fronting or 
abutting on the sidewalks on both sides of avenues F, G, 
H, land J, from Eighteenth street to Twenty-fifth street, 
and on both sides of Eighteenth, Nineteenth, Twentieth, 
Twenty-first, Twenty-second, Twenty-third, Twenty- 
fourth and Twenty-fifth streets, each between avenues F 
and J, is hereby called to the provisions of ordinance (No. 
7) approved May 7, 1874, providing for filling, curbing, 
grading and paving said sidewalks. All property owners 
desiring to avail themselves of the privilege of doing their 
own work, within sixty days from the date of the passage 
of said ordinance, can obtain full specifications as to how 
the details of said work are to be executed and completed, 
from the city clerk, in the mayor’s office. 
“OC. W. Hurtey, Mayor.” 
In the sixth proposition, it was claimed that by the 
ordinances the lot owners were entitled to personal notice, 
and without this the right of the city to make contracts 
did not arise. We agree with the court that this ordi- 
nance ddes not require personal notice, and that by reason 
of the notice which they were required to take of the city 
ordinances, and of the advertisements above set forth, 
the lot owners had all the notice they were entitled 
to, of their privilege to construct the sidewalks them- 
selves. We further agree with the court in holding that 
the assessment was not affected by the fact that the 
advertisement for contractors was made in the name of the 
mayor alone, and not of the mayor and committee on 
streets and alleys. See Hitchcock v. Galveston, 3 Woods, 
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288. In this court, counsel claim that the advertisement 
does not include defendant’s lot; but it does not appear 
that this objection to the advertisement was passed upon 
by the court below, or called to its attention. The mis- 
take in the advertisement in substituting in one place 
avenue G for avenue J, would seem to be clerical, and 
could scarcely have misled anyone. 

The defendant’s eighth proposition was as follows: 

‘“The advertisement was required to be made for a 
period of fifteen days, in all the daily newspapers pub- 
lished in the city of Galveston, for bids or proposals, ete. 
It was made, commencing on the eighth, for bids to be 
handed in the twenty-third, by 12 M. It was made inthe 
papers each day, including Sundays, and omitting two 
days of non-publication, including the twenty-third. No 
paper published but fourteen days; excluding Sundays, it 
was only published twelve days. This was not the pub- 
lication required by the ordinance, and could confer no 
authority to contract.” 

Notwithstanding the fact that each of the daily city 
papers had no issue on one day of the week, the court 
holds, that the ordinance being presumed to have been 
passed in view of that fact, did not require “fifteen pub- 
lications on fifteen consecutive days,” and that the notice 
given was a sufficient compliance with the ordinance. 
The court also seems to have been of opinion that in this 
case notice was not a prerequisite to the power of the 
council to contract. In our opinion the assessment was 
not vitiated by reason of any failure to give notice as 
contemplated by the ordinance. The required notice was 
given. But if it had been defective, the city having pro- 
ceeded to have the sidewalk constructed, the lot owners’ 
liability for the proper cost of construction was not af- 
fected by irregularities in making the contract. 

Appellee’s ninth proposition submitted to the court be- 
low, the overruling of which is assigned as error: 
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‘The period of fifteen days’ advertisement was required 
to be such, that the specifications were on file in the 
mayor’s office and subject to inspection of bidders, and 
the evidence is positive that this was not the case.” 

In the findings of law and fact the court said: 

‘The facts are, that the amended paving ordinance was 
approved by the mayor on the 7th day of May, 1874. 
The published notice for sealed proposals was quite spe- 
cific, but referred bidders to specifications represented to 
be on file in the mayor’s office. There were printed speci- 
fications bearing date May 11, 1874, which were proven 
to have been in the mayor’s office as early as May 11, 
1874, which were also circulated through the city on that 
day extensively. At what time the written specifications 
from which the printed ones were taken were placed in 
the mayor’s office, does not appear from the evidence, but 
as the published notice for bisls was in the daily news- 
papers on the sth of May, and referred to specifica- 
tions then alleged to be in the office, in the absence of 
any proof that the specifications were not in the office on 
the 8th of May, it is fair to presume that the specifications 
were then in the office.” 

The court further held, that even if the specifications 
were not on file the full period of fifteen days, it would 
not invalidate the contract or assessment. See Hitchcock 
v. Galveston, 8 Woods, 288. The ordinance directs the 
city engineer, ‘immediately on the passage” thereof, to 
file full specifications, etc. The spirit and object of this 
provision are satisfied if the specifications be prepared with 
due care and filed by the engineer as soon as practicable. 
Bidders and citizens desiring to inform themselves of the 
details of the work, were to be enabled to do so at the 
mayor’s office. If a citizen wished to have the work done 
himself, he was entitled to know how the work was re- 
quired to be done. But if the specifications were to be 
found in the proper office within a reasonable time, and 
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he had his sixty days thereafter to have the work done, it 
would be most unreasonable to entertain his objection that 
they were not filed ‘‘immediately,” or fifteen days before 
the contract was let. Even in construing the charter 
which authorizes an assessment, the strictness with which 
that authority must be pursued is not such as to require 
it to be ‘‘ literally followed.” Cooley on Taxation, p. 464. 
It would seem reasonable that some liberality should be 
exercised in inquiring whether the city council has pro- 
ceeded in accordance with its own ordinances — at least 
in matters other than those of substantial importance. 

There are authorities which require all conditions prece- 
dent, ‘‘ whether prescribed by charter or ordinance,” to 
be complied with. 2 Dillon, sec. 649; Starr v. City of Bur- 
lington, 45 Iowa, 87; City of Lowell v. Wheelock, 11 
Cush., 391; Washington v. Mayor of Nashville, 1 Swan, 
177. These cases go further in requiring the city to con- 
form to its own ordinances than any others we have ex- 
amined, yet in all of them the departure from the ordinance 
was manifest, and in what might be regarded as a ‘‘ sub- 
stantial requirement” in the nature of a condition 
precedent. 

In the last cited case the ordinance required thirty days’ 
notice to the lot owner, and he was served with a notice 
which only allowed him seventeen days to have the: work 
done. 1 Swan, supra. In the case of the City of Lowell 
v. Wheelock (11 Cush.), the assessment was for a work 
differing materially from that ordered by the council, and 
in disregard of an ordinance which required that the ma- 
terials should be prescribed by the council. 

In Starr v. Burlington, the ordinance required a resolu- 
tion of the council and a publication of that resolution, 
and they appeared to have proceeded without either. 45 
Iowa, supra. 

On the other hand, in Ev parte Mayor of Albany, 23 
Wend., 279, an assessment was objected to on the ground 
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that the corporation had not proceeded according to its 
own by-laws, ‘‘ prescribing certain economical or precau- 
tionary measures relating to street improvements,” such 
as that there shall be no paving till a level shall first have 
been established by the common council; that before any 
of the work is done proposals shall be advertised for, that 
notice shall be first given to enable owners of lots to do 
their own repairs.” Thecourt, Cowen, J., delivering the 
opinion, say: ‘‘It is enough for us to see that the juris- 
dictional limits prescribed by the state law have not been 
overgone. The objection is entirely novel, that a by-law 
passed by a corporation, prescribing to itself certain con- 
ditions on which alone an improvement shall be under- 
taken, or any other regulation made by it, shall so hamper 
and cripple its powers as to disable it from performing 
those duties enjoined or authorized by the law of the 
state.” 

There is a class of cases where the same strictness with 
which the council must pursue its charter, is required of 
some subordinate, in following the ordinances and direc- 
tions of the council. City of Lowell v. Wentworth, 6 
Cush., 221; Reilly v. City of Philadelphia, 60 Penn. St., 467. 

Such cases come clearly within the reason of the general 
rule. This reason certainly applies with less force when 
the council itself is making an attempt to comply with 
the ordinance which it has enacted, and it is simply 
doubtful whether the compliance, though substantially 
complete, has been in all respects perfect to the letter. If 
such strictness be the rule, it will become rare indeed for 
a local assessment to be maintained in the courts. 

Appellee’s tenth proposition submitted to the court 
below, the overruling of which is assigned as error: 

‘*The contract entered into between the city and Lucas 
& Bumphrey providesas follows: It is further understood 
and stipulated, that before said Lucas & Bumphrey can 
lay down any portion of said pavements, they must obtain 
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the written consent of the owner of property situated on 
the sidewalks, specifying which of the said pavements 
they prefer, which written consent of the said property 
owners shall be filed in the mayor’s office. No such con- 
sent was given. It was a condition precedent to their 
right to do the work, or to the city to hold the defendant 
liable therefor.” 

We extract and adopt from the findings and opinion of 
the court as follows: 

““The evidence in the case at bar is that the pave- 
ment was done on defendant’s sidewalk by the contractor 
in accordance with the contract, and that the defendant 
was called upon to sign a written agreement, specifying 
what kind of pavement the contractor should put down 
on his sidewalk, and defendant refused to sign a written 
agreement, saying that if any pavement was to be laid he 
wanted it to be of brick. 

‘‘The defendant then got the kind of pavement he 
wished, and the proof is that the materials and work- 
manship are strictly in accordance with the contract. 

‘The defendant’s sidewalk was not commenced by con- 
tractor until more than four months from the time during 
which the ordinance permitted him to put it down ac- 
cording to the specifications. The work was done accord- 
ing to the specifications, and the city engineer measured the 
work and reported the same to the city council, and it was 
assessed strictly according to and in pursuance of the ordi- 
nance and entered in the assessment book, and the city paid 
the contractor for the work, and the defendant received 
the benefit of the very kind of pavement which he wished, 
although he had refused to make his selection in writing, 
and the work was done in a first-class workmanlike man- 
ner, and in all respects according to the contract. Under 
these facts, it is believed that the assessment was valid 
because the kind of pavement was substantially desig- 
nated by the city by receiving and paying for the work 
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after the refusal of defendant to specify that kind of 
pavement he wished in writing.” 

In another place the court says: 

“‘Tt may be conceded that the city could not release the 
contractor from a substantial compliance with the terms 
of the contract to the prejudice of the abutting lot owner. 
Where the city undertakes to receive work of the con 
tractor, which does not substantially come up to the con 
tract, then the lot owner would be entitled to an abate- 
ment from the assessed cost of the work; that would be 
all that defendant would be entitled to complain of. 
Surely it cannot be seriously urged that every departure 
from the contract by the contractor is a technical condi- 
tion precedent, which would defeat the entire assessment, 
unless the charter or some ordinance made it a condition 
precedent to the assessment.” 

In his eleventh proposition submitted to the district 
court defendant says: 

‘**The assessment of $1.35 per square yard for paving 
was not valid. 

“‘The argument of the defendant is substantially that 
since the contract with Lucas & Bumphrey was for the 
pavement of the sidewalks of many of the streets with 
brick at a uniform price of $1.35 per square yard of pav- 
ing, the assessment is invalid by reason of the assumed 
fact that in the very nature of the work the actual cost 
per square yard for paving might be a little more on one 
street, or block, or lot, thanon another. As for instance, 
the distance in hauling to one part of the city is greater 
than another. This objection, if tenable, would necessitate 
the making of a special contract for the paving of each 
particular lot in the city, amounting to about two thou- 
sand or more contracts, if there is to be sealed proposals 
for each lot and a separate contract for paving sidewalks 
in front of each.” 

The work to be done by these contractors was the same 
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in all localities — laying down a brick pavement; and it was 
certainly reasonable that they should be paid a uniform 
price, which would constitute the cost assessed against 
the lot owner. If their contract had been to fill in side- 
walks at a uniform price per square foot, without regard 
to the different amount or depth of filling in different 
localities, and the assessment had followed the contract, 
then it might well have been claimed that the lot owners 
were not assessed, as authorized by the charter, with the 
“cost” of the sidewalk fronting their lots. The case of 
Allen v. City of Galveston would then have been in 
point, but is not so under the facts in this case. 

In defendant’s twelfth proposition it was claimed that 
the ordinance providing for the assessment was repealed, 
and in his thirteenth; that the assessment was invalidated 
by an ordinance providing for a new assessment. The 
court below negatived both of these propositions, and we 
content ourselves with adopting its conclusions thereon. 
So also of its conclusion that the ordinances of the city 
authorized the institution of the suit. 

Appellee’s fifteenth proposition: 

‘‘The charter gives the power to the city to construct 
sidewalks, and the cost of the construction of sidewalks 
shall be defrayed by the owners of the lot or part of lot 
or block fronting on the sidwalk. The liability of the 
owner accrues when the sidewalk is constructed. If the 
city chooses to postpone that liability, it is her own act. 
She cannot alter rules of limitation. Limitation runs 
from construction of sidewalks. Limitation of two years 
applies.” 

The court held that the assessment did not create a 
personal liability authorizing a personal judgment against 
the lot owner. Weare of the same opinion. The inten- 
tion both of the charter and the ordinance appears to be 
to make the cost a ‘‘ charge against ” the lot, and collect- 
ible only by the sale thereof. The principle upon which 
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such assessments are made is the supposed benefit to the 
property; and the imposition of a personal liability on the 
lot owner, under which he may, after the sale of his 
lot, be held responsible for a deficiency, can hardly be 
justified, and certainly should only be made by the courts 
when authorized by the clearly expressed legislative will 
to that effect. 

The court, however, whilst holding that the assess- 
ments were neither debts nor accounts within the mean- 
ing of the act of limitation of 1879, did hold that they 
were within the four years’ limitation applicable to actions 
‘*for which no limitation is otherwise prescribed.” R. S., 
art. 3207. This action was instituted on November 6, 
1879, about two months after the Revised Statutes, in- 
cluding the section referred to, todk effect, and we are 
unable to see how that section could materially affect the 
case. There was no similar provision in the former act 
of limitations, nor was there any provision therein em- 
bracing such an action. If in an action of this sort, lim- 
itation as in equitable proceedings not within the terms 
of the statute, would be governed by the analogies in like 
cases, we would still be unable to say that the nearest 
analogy was to be found in an action of debt rather than 
in asuit for specific performance or upon a judgment. 
The policy of our law in cases of taxes is clearly indicated 
by the statute, which precludes the defense of limitation 
against the payment of any taxes due “‘either to the 
state, or any county, city or town.” Appendix R. &., 
p. 40, sec. 16. Although local assessments are not within 
the terms of this statute, they would seem to be suffi- 
ciently within its reason to justify giving it some consid- 
eration in seeking for the rule of limitation by analogy. 

Without having found it necessary to determine 
whether, in enforcing local assessments, municipal corpo- 
rations are within the operation of our statutes of limita- 
tion, we conclude that the limitation of four years did 
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not, at all events, apply to actions on such assessments, 
prior to the enactment of the Revised Statutes, and that 
the court erred in holding any of the installments barred. 

In this connection we will dispose of the kindred ques- 
tion of the right of the city to recover interest on the 
assessment according to the provisions of its ordinance. 
This right was denied by the court on the ground of the 
want of authority in the city to require interest. The 
rule is conceded that taxes do not bear interest unless the 


statute so directs. Cooley on Taxation, p. 300, citing 
Danforth v. Williams, 9 Mass., 324; Shaw v. Peckett, 26 
Vt., 482. The only accessible authority to which we have 
been cited on the subject of interest on assessments, is a 
case where it would seem that the contractor was to be 
paid directly out of the proceeds of assessments, and was 
himself the plaintiff. The court held that street assess- 


ments were not contracts, within the meaning of the 
statute in relation to interest; that the statute for street 
improvements not having allowed interest, the contractor 
or his assignee could recover only the amount of the as- 
sessment, without interest. Haskell v. Bartlett, 34 Cal., 
281. But here the design of the statute is, that the city 
itself may pay for the work, and that it is to be reim- 
bursed for the cost at a future day. The city is empow- 
ered to provide, by ordinance, the manner in which that 
cost and the cost of collection may be realized by the sale 
of the lot. Plainly the city will not be fully reimbursed 
unless the assessment bears interest, and in our opinion 
the manifest intention is that the lot shall bear the full 
burden of the cost. A reference to other portions of the 
charter tends to confirm this construction. Where assess- 
ments are made for paving streets, the charter authorizes 
the city to issue interest-bearing bonds, having five years 
to run, and directs the cost to ba assessed on the property 
‘fronting on said thoroughfares, to be collected in equal 
annual payments, not less than five in number,” etc. Al- 
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though nothing is said about collecting interest on the 
assessment, it can scarely be doubted that the right of 
the city to interest is implied. Charter, title TV, art. 1. 

On the other hand, in providing that sanitary improve- 
ments may be made ‘‘at the expense of the city,” and 
the expense be assessed against the lot, the recovery by 
suit of the ‘“‘expenditure and interest” is expressly pro- 
vided for. Charter, title VIIT, art. 8, sec. 1. We are of 
opinion that the object of the charter was to empower the 
city to assume the cost of construction, with the view of 
postponing the payments by which she was to be reim- 
bursed to such periods as would, in the judgment of the 
city authorities, be to the mutual advantage of the city 
and the lot owner; and that it was contemplated that the 
city might regulate the interest on the installments so as 
to secure full reimbursement. It follows that the court 
erred in refusing to give judgment for interest. 

Returning to the propositions submitted by defendant, 
they are as follows: 

‘The lot in front of which the sidewalk was con- 
structed was, and is to-day, the homestead of Dr. Heard, 
and assessments for local improvements cannot be en- 
forced against it. 

*‘First proposition: Being the homestead of the de- 
fendant when the sidewalk improvement and assessment 
therefor were made, such assessment cannot be enforced. 

‘‘Second proposition: Said lot contains the present 
defendant’s homestead, and exempt from forced sale.” 

The court found that at the time of the assessment 
defendant’s homestead was on the lot, but that his home- 
stead was afterwards changed to a place outside the 
city. There is nothing in the evidence to justify us in 
disturbing this finding; we will add that we have no de- 
sign to intimate that the defense, if established, would 
have been of any avail. 

We see no error in the rulings of the court in excluding 
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evidence, or in the rulings on the pleadings. The ques- 
tion is attempted to be made that the city could not recover, 
unless the entire work of sidewalk improvement had been 
completed. We see nothing in the statement of counsel 
under this proposition making it applicable to the case, or 
indicating that any such question was made or passed 
upon in the court below; and deem it unnecessary to 
examine it further. 

On the suggestion of counsel that a number of cases 
involving similar questions are pending in the district 
court, we have endeavored to respond to all the questions 
in the case before us, but do not propose to go further. 

The assignments of error by the city have all been dis- 
posed of in passing on defendant’s propositions, with the 
exception of the fourth, in which it is complained that 
the city should have been allowed the full amount of the 
face value of its bonds. We think that the cash value of 
the bonds when paid out represented the actual cost of 
the work. If the city’s credit was such as to cause her a 
loss in constructing the sidewalks on acredit, the loss does 
not constitute a part of the legitimate cost of the work, 
chargeable on the lot. 

There is no error in the judgment because it was only 
for eighty per cent. of the face value of the bonds. 

The judgment will be reversed and rendered so as to 
allow the city to recover all the installments of the assess- 
ment sued on, with interest. 


REVERSED AND RENDERED. 


[Opinion delivered March 18, 1881.] 


ON REHEARING, 


GOULD, ASSOCIATE JUSTICE.— The application for rehear- 
ing discusses with great force and ability, questions passed 
upon by this court in the case of Galveston v. Loonie, 

VoL. LIV— 29 
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and questions passed upon by the supreme court of the 
United States in the case of Hitchcock v. Galveston, but 
has far less of force or applicability in the case in which 
it is filed, a case in which those were not the questions 
mainly controlling the decision. It combats, most vigor- 
ously and ably, the power of the city of Galveston to 
construct sidewalks on its own credit, or to be paid for 
otherwise than by the abutting lot owner; but wholly 
fails to notice the position taken in the opinion, that the 
interest of the lot owner is confined to the amount of the 
expense or cost, and that if he is regularly assessed with 
the right amount, the proper cost, it is immaterial to him 
whether the work was done for cash or on a credit. 

The power of the city council to construct sidewalks 
and to provide by ordinance for the collection of the cost 
from the owners of abutting lots, isexpressly granted, 
and is not denied. The sidewalks have been constructed, 
the cost of that construction has been assessed against 
appellant, the owner of the lots, and if there was an error 
in the amount of the assessment because of the difference 
between bonds of the city and cash, that error has been, by 
the judgment of the court, corrected, so that he is charged 
only with the proper cash cost of construction. It is not 
for the lot owner to complain that this cost ought to have 
been exacted of him in the first instance. 

After a careful examination of the application for a re- 
hearing we adhere to the views expressed in the original 
opinion, and to our conclusion that the judgment be 
affirmed. The motion is overruled. 


MOTION FOR REHEARING OVERRULED. 
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JAMES B. TURNLEY V. THE TEXAS BANKING & INSURANCE 
COMPANY. 
(Case No. 1065.) 


1, ACTION — PaRTIES.— The husband may maintain in his own name an 
action to recover the separate property of the wife, or for the wrong- 
ful conversion thereof. 

2. WITNESS — HUSBAND AND WIFE.— The doctrine that the husband or 
wife could not be a witness for or against each other, prior to the 
adoption of the Revised Statutes, had no application to a case in 
which the husband was offered as a witness in a suit brought by him- 
self to recover the separate property of the wife, or for the conver- 
sion thereof; in such case he might testify. 

8. DISTINGUISHED.— This case distinguished from Gee v, Scott, 48 Tex., 
510. 


APPEAL from Galveston. Tried below before the Hon. 
Wm. H. Stewart. . 


George Mason and A, M. Mills, for appellant. 


Willie & Cleveland, for appellee. The court did not 
err in refusing to allow appellant to testify. Gee v. 
Scott, 48 Tex., 510; Gilkey v. Peeler, 22 Tex., 663; 1 
Greenl. on Ev., 334, 341; Hastrok v. Vanderroot, 5 Seld., 
153; Dunlap v. Hearne, 37 Miss., 471; Burrel v. Bull, 3 
Sandf. Ch., 25; Hawkesworth v. Schuler, 12 Meeson & 
Welsby, 45; Hopkins v. Smith, 7 J. J. M., 263; 6 Binney, 
483. 


QUINAN, CoMMISSIONER.—Turnley brought this suit in 
his own right and for his own benefit, against the defend- 
ant, for the recovery of certain railroad bonds and cou- 
pons which he avers were the separate property of his 
wife, for which he gave defendant an order on Norton 
Slaughter & Co., of New York, in whose possession they 
were, to deliver them to defendant, and which the de- 
fendant undertook to demand, to hold, and collect for 
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account of plaintiff and pay over the proceeds to him. 
He avers that defendant did collect and receive the 
bond and coupons, and has unlawfully and wrongfully 
converted them to its own use. He sues for the violation 
of the contract made with him and for redress of the 
wrong done him. His right to redress is not affected by 
the fact that the ownership of the bonds converted is said 
to be in his wife. An agent may sue upon a contract 
made with him. A factor can sue the buyer or the taker 
for the price or value of the planter’s cotton sold or taken. 
It is no defense, in either case, that the subject of the con- 
tract, or the sale or wrongful taking, was the property of 
the principal or the planter. But of these bonds, Turn- 
ley had the right of possession, and the sole control and 
management thereof, and by law the increase and profits 
to be derived from them, became his. Without this, the 
statute (Pasch. Dig., art. 5636) conferred upon him spe- 
cially the right to sue, in respect to the separate property 
of his wife, in hisown name. Having thus the right to 
sue and an interest in the thing sued for, and a right to 
its possession and profits, the question is presented, 
whether in this suit Turnley could testify for himself, or 
whether he was rendered incompetent as a witness by 
reason of the fact that the bond and coupons were the 
separate property of his wife. 

The statute of 1871 declared that there should be no 
exclusion of any witness in civil actions because he or 
she may be a party to or interested in the issue to be tried. 
And this statute is by its terms broad enough to include 
the present case. Turnley would be a competent witness 
unless some other cause than his interest in the suit ex- 
cluded him. It is insisted that by the common law, 
‘*from the time whereof the memory of man runneth 
not to the contrary,” the husband and the wife could not 
be witnesses for or against each other, and this, not on 
the ground of interest in the suit, but on the broader 
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ground of public policy. We have been referred to the 
case of Gee v. Scott, 48 Tex., 510, which recognizes and 
enforces this rule as the law, and it is insisted that that 
case is decisive of the present. 

There is, however, this essential difference in the cases: 
There Mrs. Scott was the claimant of the goods levied on. 
She was the actor, and the suit was to try her right to the 
property. Her husband was called to testify for her, and 
was excluded, and this court held rightly, on the ground 
of public policy. Mrs. Scott did not offer herself as a 
witness to support her case, and had she done so, we ap- 
prehend there would have been no impropriety or violation 
of public policy in permitting her to testify. Here Mrs. 
Turnley is not a party to the suit. Turnley is asserting 
his own rights, claiming damages for the breach of a con- 
tract made with him. Why should he be deprived of the 
privilege accorded to others in like cases to testify in their 
own behalf? Fairly considered, there is no expression in 
the case of Gee v. Scott which can be strained to support 
the conclusion that Turnley may not in this case testify 
for himself. It is only where the suit is brought by one, 
and the other is called to testify for or against him or her, 
that the inhibition to testify is enforced. Any other con- 
struction of that case here contended for would involve 
this absurdity, that a married man could never testify in 
any suit in which he was a party. For it is not possible 
to cite a civil action by or against a married man in which 
his wife and her property, under our community laws, 
and the laws regulating marital rights, are not strictly 
interested. If it be for or against him for debt or the re- 
covery of property, the result may be to increase or dimin- 
ish the community, of which the wife living is the equal 
owner. If it be for the recovery of her separate prop- 
erty, for which it is his duty to sue, or a trespass commit- 
ted upon it, the result is still the same; it is the loss or 
the recovery of property or effects, the rents and profits 
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or the principal of which may become a part of the com- 
munity. In what scales shall we weigh, or by what rule 
measure, the amount or directness of that interest in the 
subject matter of the suit, where public policy shall inter- 
vene to prohibit the parties from testifying? We think 
the limit of prohibition may be well fixed where the case 
of Gee v. Scott left it, and that it is only where the suit 
is by one or the other, that the husband or wife may be 
prohibited from testifying for or against each other. 

The Revised Statutes, however, have renioved all diffi- 
culty from this question. Were the rule invoked by 
appellee, the true rule of construction of the law as it 
aforetime was, these statutes might be well termed, ‘‘ An 
act for the removal of the disabilities of married men.” 

We are of opinion that the court erred in refusing to 
permit Turnley to testify, and for this error that the 
judgment should be reversed and the case remanded. 


REVERSED AND REMANDED. 


[Opinion delivered March 8, 1881. ]} 





Gro. PFEUFFER V. H. A. MALTBY. 
(Case No. 543.) 

1, CHARGE OF COURT — PRACTICE.— A charge of the court will not be 
considered on appeal unless there be a statement of facts in the 
record, except in a case where the pleadings contain matter which 
shows the charge to be necessarily erroneous. 

2, CONTRACT — PARTNERSHIP — PUBLIC POLICY.— Although a contract 
of partnership may be illegal, it does not follow that it is illegal or 
immoral for the parties to it, to fairly adjust the profits and losses 
that have resulted from it. 

8. Same.— After a partnership confessedly against public policy has 
been carried out, and money contributed by one of the parties has 
passed into other forms, a partner in whose hands the profits are, 
after the results of the partnership enterprise are completed, cannot 
refuse to account for and divide on the ground of the illegal char- 
acter of the original contract. 
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Error from Nueces. Tried below before the Hon. T. 
C. Barden. 

Suit by the appellant against the appellee, instituted 
January 15, 1866, for his partnership interest in the pro- 
ceeds of their copartnership business as manufacturers of 
tinware, and also for the value of a buggy and harness 
sold by the plaintiff to the defendant, of the value of $50, 
on separate individual account. The plaintiff alleged that 
the partnership was entered into in the year 1863, stating 
the terms thereof; and in an amended petition attached a 
bill of particulars of items in support of his cause of ac- 
tion, and also added to the original cause of action an 
account against the defendant, an additional individual 
account in his favor, for goods, wares and merchandise 
sold and delivered, amounting to $450. The aggregate 
claim of the plaintiff on his several causes of action was 
one thousand dollars. The plaintiff further amended his 
petition, and in effect alleged that the items of private 
account between himself and defendant were used for the 
benefit of the partnership, and that the same should be 
treated as contributions by him thereto, and credited to 
him accordingly in the partnership account in the settle- 
ment thereof. 

The defendant answered by a general denial, plea in 
set-off and in reconvention, that the purpose of the part- 
nership was to enable plaintiff and defendant to realize 
and obtain Confederate treasury notes, and carry on an 
illegal traffic thereby during the war, by exporting cotton 
to Mexico, and bringing in return from Mexico divers 
articles in aid of the wants of the people of Texas. The 
defendant filed afterwards a plea, which is referred to in 
the assignment of errors as defendant’s ‘“‘last plea,” the 
purport of which was to set up the defense that the part- 
nership was formed during the war between the Confed- 
erate States and the United States government, for the 
purpose of aiding the former by furnishing manufactured 
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tinware; which services thus to be rendered were accepted 
in lieu of the military services of the plaintiff and defend- 
ant; and that plaintiff used the Confederate money re- 
ceived by him from the sale of the tinware to purchase 
cotton, which he shipped into Mexico and sold for specie. 
All of which he alleged was contrary to the public policy 
of the United States and against good morals. 

During the progress of the cause the matters in dispute 
were submitted to an auditor, H. A. Gilpin, who, after 
hearing the proofs, returned into court his auditorial re- 
port. The defendant filed a motion to exclude the report 
of the auditor on several grounds, among which the prin- 
cipal were, that it was ‘“‘ excessive and oppressive, and not 
in accordance with the testimony adduced before the 
auditor.” Also for the alleged improper exclusion of evi- 
dence offered to the auditor, tending to show that the 
plaintiff was, as alleged in the plea, engaged in aiding 
the enemies of the United States government; that the 
conclusions of the auditor upon the evidence were incor- 
rect, and that the proceedings before him show that 
the parties to this suit were, at the time of the accrual 
of plaintiff's cause of action, engaged in rebellion, and 
that the vouchers offered by the plaintiff to estab- 
lish his claim showed that it was against public policy. 
This motion was filed in 1871. The last plea filed by 
defendant, setting up the illegality of the contract of 
partnership by reason of its purpose to supply the Con- 
federate government with tinware, etc., was filed three 
years afterwards. 

The motion to set aside the report was determined at 
the October term, 1874, when the case was finally heard 
and disposed of, and was sustained, as appears by the 
entry from the minutes. There was no bill of exceptions 
showing the circumstances attending the ruling, nor 
grounds upon which it was based. The auditor’s report 
and the proceedings had before him appear in the record; 
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they constitute an extensive volume of matter, embracing 
much testimony heard by the auditor. 

The plaintiff excepted to the sufficiency in law of the 
last plea filed by the defendant, which exception was 
overruled by the court. The cause was tried before a 
jury; verdict as follows: ‘‘We, the jury impaneled in 
the case of George Pfeuffer v. H. A. Maltby, find the tin- 
shop contract illegal and no cause of action under same. 
We further find the defendant indebted to plaintiff in the 
sum of $207 coin, for articles of plaintiff converted to his 
own use, said $207 to draw interest at the rate of eight per 
cent. per annum from November 10, 1863, until paid. We 
further find the plaintiff indebted to the defendant in the 
sum of $250 coin, with interest at the rate of eight per 
cent. per annum from November 10, 1864, until paid.” 
The defendant remitted the balance found in his favor, 
and judgment was rendered against the plaintiff for 
costs. 

The court charged the jury as follows: 

‘1. A contract in itself illegal cannot be made the 
basis of a legal action. In every lawsuit there must be 
exhibited a legal cause of action to entitle the party bring- 
ing the suit to maintain his cause in court. Courts will 
not enforce obligations entered into in violation of the 
law, or good morals, or public policy. 7 

‘9. A contract of partnership designed to aid the Con- 
federate government by furnishing field or camp equip- 
age to its forces, is illegal and void, because it is contrary 
to good morals, public policy, and the law of the land. 
Courts have no power to adjudicate questions of supposed 
right arising under such a contract between the parties to 
it, because in law they are both wrong-doers. 

‘¢3. If you find that in the formation of the contract 
of partnership, the plaintiff and defendant contemplated 
the securing of contracts from the Confederate govern- 
ment or its agents, for supplying its forces with articles of 
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field or camp equipage, and if such was one of the main 
objects of the partnership, then such a contract is illegal 
and void, because contrary to good morals and public 
policy.” 

The charge of the court proceeded then to instruct the 
jury as to the rules applicable to the evidence and the 
rights of the parties on the hypothesis, also, that the con- 
tract of partnership may have been formed for legal pur- 
poses, and not subject to the objection of illegality as 
being against good morals and public policy; thus pre- 
senting to them the determination of the question of fact 
under the evidence, whether the contract was valid or 
not. The court also charged the jury, in effect, that if 
they were satisfied that the contract of partnership was 
in itself a valid contract and for legitimate purposes, that 
although some of the transactions incidental to the carry- 
ing on of the business may have been had with the Con- 
federate States government and its officers, and may have 
been in themselves illegal, yet ina settlement between the 
parties themselves, they would take such transactions into 
consideration in arriving at an adjustment of the account 
of the parties. 

There was no motion for new trial; nor is there in the 
record any bill of exceptions or statement of facts. 

The appellant assigned the following errors: 

1st. The court erred in setting aside the report of the 
auditor. 

2d. The court erred in overruling the exceptions of 
plaintiff to the last plea of the defendant. 

3d. The court erred in giving the first, second and third 
instructions given by the court. 

4th. And erred in rendering judgment for the defendant. 


Lackey & Stayton, for plaintiff in error. 


F. E. Macmanus, for defendant in error. 
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WALKER, CoMMISSIONER.— Notwithstanding the incom- 
pleteness of the record in this case, for the want of a 
statement of facts or bill of exceptions, the errors com- 
plained of are such as will authorize their revision. As 
a general rule, it is well settled that the supreme court 
will not revise the charge of the court below where there 
is no statement of facts. Birgev. Wanhop, 23 Tex., 441; 
Fulgham v. Bendy, 23 Tex., 65; 4 Tex., 235; 20 Tex., 7; 
11 Tex., 649. In Fulgham v. Bendy, it was said that it 
will seldom happen that a case can be presented in which 
errors in the charge can be revised, without a statement 
of facts showing the relevancy and importance of the 
matter sought to be revised. But in Galbraith v. Temple- 
ton, 20 Tex., 45, the court revised the ruling of the court 
below in the rejection of evidence on a bill of exceptions, 
although there was no statement of facts; the evidence 
going to the whole defense. And in Luckett v. Towns- 
end, 3 Tex., 119, where there was no statement of facts, 
it was held that there was no necessity for it in that 
case, because it appeared from the admissions in the 
pleadings that the verdict was wrong. 

The rule and the exception was stated in Bast v. Alford, 
22 Tex., 399, thus: ‘‘It is the well established rule of this 
court, that the charge of the judge below will not be re- 
vised, unless there be a statement of facts in the record; 
except the pleadings contain matter which shows the 
charge to be necessarily erroneous. In this case the peti- 
tion set forth a cause of action, alleging as the basis of it 
a contract of partnership; the answer confessed and 
avoided it by the allegation of certain facts connected with 
its formation and consummation; and the charge of the 
court instructed the jury that the answer thus made, if 
substantiated by evidence, was a bar to the action. Under 
this charge the jury decided that issue; the special finding 
of the jury upon it relieves the subject from doubt as to 
whether the charge referred to was merely abstract, as 
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considered with reference to the evidence before the jury, 
or as to whether they were influenced in their action by 
that portion of the charge. 

If the charge of the judge was erroneous, it is apparent 
from the finding by the jury of the special fact in their 
verdict, that the contract of partnership sued on was 
illegal, that they did not consider further the evidence 
before them in support of the plaintiff’s cause of action. 
If the court erred in its instruction, this court cannot say 
that the plaintiff may not have been injured thereby; for 
no evidence which he may have adduced to the jury, 
showing an indebtedness on partnership account, could 
have availed to give him a verdict for any part thereof. 

The first assignment of error, that the court erred in 
setting aside the report of the auditor, is not supported by 
anything in the record, from which it can be seen whether 
the action of the court was correct or not. The grounds of 
exception which were taken to the report were quite com- 
prehensive. The report objected to embraced seventy- 
five pages of the transcript. There is no bill of exceptions, 
nor does it otherwise appear in the record, upon what 
ground the court acted in sustaining the motion to reject 
the report; it may have been done upon proof of some 
fact or facts under the motion, well warranting the rul- 
ing complained of. Under an assignment of error so 
general as this, the supreme court will not be required to 
determine whether this voluminous report was or was 
not obnoxious to any of the objections which were made 
to it, unless the objectionable matter should be specific- 
ally pointed out, and should be patent on the face of the 
report, or else that the grounds of action taken by the 
court below are preserved for inspection by a proper bill 
of exceptions. 

The second and third assignments of error, that the 
court erred in overruling plaintiff’s exceptions to defend- 
ant’s answer, and in giving the first, second and third 
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sections of the charge, present sufficiently the same mat- 
ter, and may be considered together. 

Whether the contract of partnership, at the time it was 
formed and entered upon by the parties, was illegal and 
void as against public policy, is not necessarily the con- 
trolling question; but the true inquiry is, whethera party 
to that contract is liable or not, in an action against him, 
brought by his former partner, to recover from him his 
share of the proceeds of the partnership. In the case of 
De Leon v. Trevino, 49 Tex., 89, it was held, that although 
a contract may be illegal, it does not follow that it is ille- 
gal or immoral for the parties to it, after its completion, 
to fairly settle and adjust the profits and losses which 
have resulted from it. That the vice of the contract does 
not enter into such settlement. The discrimination made 
by Chief Justice Moore, in the opinion which he rendered 
in that case, between refusing relief to maintain and give 
effect to the original obnoxious contract, and of granting 
relief to sustain a subsequent contract, though collateral 
to it, after the complete consummation of that which was 
illegal, seems on principle and authority to be applicable 
to cases of a like character, where the plaintiff seeks to 
enforce his remedy at law, and the defendant refuses to 
make such voluntary settlement. Quoting further from 
the opinion of the Chief Justice, in the case of Brooks 
v. Martin, on a bill of equity by one partner against the 
other, to set aside a contract of sale of his interest in the 
partnership venture, the supreme court of the United 
States held, that ‘‘ after a partnership contract confessedly 
against public policy has been carried out, and money 
contributed by one of the parties has passed into other 
forms, the results of the contemplated operation com- 
pleted, a partner in whose hands the profits are, cannot 
refuse to account for and divide them, on the ground of 
the illegal character of the original contract.” 2 Wall., 
70. Other cases equally pertinent to the question are 
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cited in that opinion, to which I will now refer without 
further quotation, viz.: The Planters’ Bank v. The Union 
Bank, 16 Wall., 483; Sharp v. Taylor, 2 Phillips’ Ch., 801; 
Faikney v. Reynows, 4 Burr., 2070; Petrie v. Hannay, 3 
Term, 418. See also Lewis v. Alexander, 51 Tex., 590, 
and the authorities there cited, for the proposition stated 
in the opinion, that ‘‘the courts are not inclined to extend 
the rule of law which refuses to lend its aid to either of 
the parties to an illegal contract, beyond the immediate 
parties, or subject matter of the contract itself.” 

It may well be questioned, whether the contract of part- 
nership itself, as the same is alleged to have been made, 
by defendant’s plea, was an illegal contract, as being 
against public policy. The citizens of the several states 
embraced within the government de facto (8 Wall, 9; 
6 Wall., 13) of the Confederate States of America, were 
subject to the dominion and sovereign will of that gov- 
ernment; under its laws the adult population were 
nearly all subject to either civil or military duty, and 
were required to contribute their aid in support of the 
war, both by such personal services, and by the enforced 
payment of taxes in money, and by payment of produce 
in kind. The illegality specified in this contract consists 
in a partnership formed, whereby the parties were to sub- 
stitute mechanical work and materials to the service and 
use of the government, in lieu of military services. Ina 
general and comprehensive sense of rendering aid to the 
war then being waged with the United States, it might 
be said that every citizen, more or less, within the limits 
of Texas, was thus aiding in the maintenance of the so- 
called rebellion, and in that sense the current, every-day 
contracts relating to the business of the civil and social 
life of all the inhabitants of the state, would have been 
subject to be classed as illegal contracts, unless limited by 
some principle or rule which shall discriminate and deter- 
mine the special class which would, in a more restricted 
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and proper sense, contravene public policy, as applied 
to the existing condition of things within the limits of the 
Confederate States. 

The opinion of Chief Justice Roberts, in Alexander v. 
Lewis, 47 Tex., 490, is suggestive of the distinction that 
may properly be made in respect to contracts which were 
made during the war with specific reference to direct aid 
to be given in the actual prosecution of hostilities, and in 
respect to such others as might be made in™the course of 
the ordinary transactions of social life, and commercial 
business even, where they in their tendency and conse- 
quences, would, by supplying the necessary wants of the 
inhabitants of Texas, indirectly aid in maintaining the 
Confederacy, and thereby encourage the prosecution of 
the war. The amended plea, in the case of Alexander v. 
Lewis, supra, which was the subject of the remarks made 
upon it by Chief Justice Roberts, elicited the opinion, that 
the facts stated in it, under the decisions of the supreme 
court of the United States, and of ourown state (7 Wall., 
700; 12 Wall., 342; 36 Tex., 602), were sufficient to show 
the illegality of the contract. The contract referred to 
involved an undertaking by the party making it, to bring 
back from Mexico, in lieu of cotton transported thither, 
‘military stores, etc., to be used in the war against the 
United States.” But the chief justice proceeded to add, 
‘there has been no effort in this case to investigate and 
bring to light the facts relating to the operations of the 
military board practically, or the objects of its creation, 
or to draw any distinction between the importation of 
cotton cards (which was the expressed object of this part- 
nership), and the importation of military stores, and 
therefore, in this case, there is no reason for examining 
into the grounds of the decisions upon this subject that 
have been here cited.” 

The implication from the opinion is, that the grounds 
of the decisions which have been made upon questions of 
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this kind, growing out of the late civil war, are not nec- 
essarily common to all contracts which may in any way, 
however indirectly, affect prejudicially the general public 
policy of the United States, to subdue to allegiance the 
inhabitants of the states in hostility to it. 

We rest our conclusion in the case before us, however, 
upon the question first discussed, and it is not necessary 
to decide beyond the point which is there involved. 

We are of the opinion that the court erred in overrul- 
ing the plaintiff’s exceptions to the defendant’s plea, and 
in the charge given to the jury, and that the judgment 
of the court below ought to be reversed, and the cause 
remanded for further proceedings. 


REVERSED AND REMANDED. 


[Opinion delivered March 11, 1881.] 





JOHN De Bruut v. MAx MAAS. 
(Case No. 1057.) 


. VENDOR'S LIEN.— The lien which a vendor has on land for the unpaid 
purchase money is neither diminished or affected by taking from 
the vendees, who have executed notes for the purchase money, a 
deed of trust. 

. VENDOR'S LIEN — PROMISSORY NOTE.— The blank indorsement of a 
purchase money note, or its transfer by delivery when made payable 
to bearer, passes to the owner thereof the vendor’s lien which se- 
cures it. 

. CONDITIONAL SALE— MortTGaGe.—If it be doubtful whether the 
parties to an instrument intended a mortgage or a conditional sale, 
courts of equity will consider the transaction as a mortgage. If the 
relation of debtor and creditor remains, anda debt still subsists, it 
is a mortgage; but if the debt be extinguished by the agreement of 
the parties, or the money advanced is not by way of loan, and the 
grantor has the privilege of refunding, if he pleases, by a given time, 
and thereby entitles himself to a reconveyance, it is a conditional 
sale. 
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4. DEED OF TRUST — VENDOR'S LIEN.— A vendor, to secure the unpaid 
purchase money on land, received a promissory note, which recited 
that it was given for purchase money, and as further security a deed 
of trust was executed by the purchaser. In default of payment the 
purchaser reconveyed, and leased from the vendor the premises, 
contemporaneous with which a written memoranda was executed, 
to the effect that if the rent was punctually paid each month, the 
original vendor would give the lessee ‘‘ a chance” to repurchase the 
property, at the amount due on the same under the original contract. 
The original purchase money note was retained by the vendor, and 
suit brought thereon, praying that the deed of trust, reconveyance, 
lease and written memoranda be decreed to constitute a mortgage, 
and for judgment on the amount due on the note with decree of 
foreclosure, etc. Held — 

1. Whether the original vendor still retained the lien which he 
preserved by virtue of the deed of trust, or whether the new 
agreement was given as a cumulative and auxiliary security for, 
and in lieu of it, the judgment for the plaintiff would be equally 
well supported. 

2. The effect of the mortgage deed and the lease, construed to- 
gether, was to add to the plaintiff's former rights, as a mere naked 
mortgagee, that of a mortgagee in possession of the mortgaged 
property (the lease acknowledging the plaintiff's possession and 
right thereto). 

3. The above conclusions were reached on evidence, from which 
it could be reasonably inferred that the deed of trust was not ab- 
rogated; that there was no novation of the contract, and that the 
subsequent contracts entered into by the parties were not intended 
to affect the conditional sale of the property, but to vary the 
obligation only, by increasing the security which originally 
existed. 

5. HoMESTEAD.— The right of homestead does not attach until the prop- 
erty is paid for; until then, the husband may, without consulting 
the wife, renounce the land to the holder of a lien thereon, or 
incumber it by a mortgage to him with right of possession in the 
mortgagee. 


Error from Galveston. Tried below before the Hon. 
Wm. H. Stewart. 

Suit instituted by Max Maas, as the holder and 
owner of the note of John De Bruhl and wife, the 
appellants, praying for a judgment for the balance due 


thereon, and for the foreclosure of the lien upon the city 
Vout. LIV—30 
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lots described in the petition. The note was payable to 
the order of the makers thereof, and indorsed in blank 
by them, for the sum of $300, dated April 19, 1872, pay- 
able two years after date, with twelve per cent. per annum 
interest from date; it recited on its face that it was given 
for the payment of part of the purchase money of the 
lots, and that it was secured by a deed of trust. Plaint- 
iff alleged in his petition that the note was given as 
part payment of the purchase money of said lots by the 
defendants, in their purchase thereof from A. J. Walker 
and Fanny J. Walker, and that plaintiff had a vendor’s 
lien on the lots andthe improvements thereon. The peti- 
tion alleged that at the date of the note the defendants 
executed and delivered a deed of trust on the lots to se- 
cure the payment of the note, constituting one John K. 
Spears trustee, which deed of trust was made an exhibit 
as part of the petition. The deed of trust acknowledged 
as the consideration the indebtedness evidenced by the 
note to A. J. and Fanny J. Walker, and the note is set 
out in that instrument. It is. otherwise, in the form 
usual in deeds of trust given to secure the payment of 
debts, and was duly acknowledged by Mrs. De Bruhl in 
the form required in conveyances made by married 
women. 

The plaintiff further alleged in his petition that the 
trustee was dead; that on the 28th day of August, 1876, 
and on the 1st day of September, 1876, he requested 
payment of the note; that *1> defendants failed to pay, 
and asked for further time on the same; that in order 
more fully to secure the payment of the purchase money, 
they offered to convey the lots to him, with the’ under- 
standing that they were to have the possession of them 
for twelve months, by virtue of a lease at $5 per month; 
and petitioner agreed in consideration thereof, that at the 
expiration of the lease defendants might repurchase the 
lot for the amount of the purchase money due on the 
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same, with thirty days grace allowed them after the ex- 
piration of the lease. The petition alleged that these 
terms were agreed to on both sides, and corresponding in- 
struments of writing executed in pursuance of the under- 
standing of the parties, viz.: a deed of conveyance from 
the defendants duly acknowledged, to the plaintiff, and a 
formal written lease from the plaintiff to the defendants; 
and also a written memorandum from the plaintiff's 
agent (through whom the entire transaction was consum- 
mated), to the defendants, which stipulated that if they 
should punctually pay the rent each month, ‘‘ that Sam 
Maas, will, after the expiration of said lease, give a chance 
to said De Bruhl to repurchase said property, at the 
amount due on the same, holding it over for thirty days.” 
The petition alleged that Sam Maas, who transacted the 
foregoing negotiations and entered into the contract with 
defendants, was plaintiff's duly authorized agent. 

The petition prayed that the deed of trust, deed, lease, 
and the agreement in writing, be decreed by the court to 
constitute a mortgage on the lots, and for judgment for 
the balance due on the note, with interest, and for a 
decree to enforce the vendor’s lien on the lots and im- 
provements for the purchase money. 

The suit was filed July 19, 1878. 

The defendants answered by general demurrer; plea of 
the statute of limitations; a general denial; special plea 
that the property described in plaintiff's petition was their 
homestead, and that plaintiff had no lien of any descrip- 
tion thereon. 

The cause was submitted to the court without a jury; 
judgment for the plaintiff against John De Bruhl for the 
balance claimed to be due on the note; decree of fore- 
closure, and order for the sale of the lots. 

The appellants assigned the following grounds of error, 
viz. : 

1. The court erred in rendering judgment for the plaintiff 
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on the ground that their demand was a subsisting debt 
and a lien upon the property described in plaintiff's peti- 
tion, for the reason that the lien had been waived, and 
the note sued on had been satisfied and discharged by the 
new contract made between the parties as evidenced by 
the deed of De Bruhland wife to Max Maas, and lease and 
testimony of Sam Maas, agent of plaintiff. 

2. The court erred in rendering judgment for the plaint- 
iff for the sum of $250 and foreclosure of lien on the lot, 
and the said judgment was contrary to the law and evi- 
dence, for the reason that the proof in this case does not 
support a mortgage or other lien. 

The note sued on, the deed of trust, the deed of con- 
veyance, the contract of lease, and the agreement or memo- 
randum in writing, were all put in evidence by the plaint- 
iff. Sam Maas testified as a witness in behalf of the 
plaintiff to the amount due on the note as a balance, viz.: 
$200, with twelve per cent. interest from April 19, 1874; 
that the same was a balance of purchase money of the 
lot described in the petition, and that the note was the 
property of the plaintiff; that he was, and acted in this 
matter before the court, as agent for the plaintiff; that he 
had indulged defendants to a great extent; had at their 
instance paid the amount of $28.68 for taxes due on the 
lot; that the deed of De Bruhl and wife to Max Maas was 
made as a peaceable settlement, and had they given up, 
and gone out of the property, it would have been an end 
of the matter; that the property in question was in value 
not exceeding four hundred dollars, and was the home- 
stead of De Bruhl and wife; that the total amount due 
on the note and interest paid by Sam Maas amounted to 
$330.75, and that defendants had paid him the sum of 
$26.40, which latter amount he applied to payment of 
taxes, at the request of defendant. Witness further 
stated that no consideration passed between him or Max 
Maas and defendant on the 28th of August, 1876 (the 
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date of the deed from defendants, the lease, and memo- 
randum in writing), when the deed referred to was exe- 
cuted, and that the understanding was, that if the balance 
of the note for the purchase money was paid within one 
year from date of that deed, the property would be re- 
conveyed to defendants by Max Maas, the owner of the 
note; that witness retained possession of the purchase 
money note and deed of trust as agent for Max Maas, 
and that defendants had remained in possession of the 
property all the time, and were still occupying it. 


Wheeler & Rhodes, for plaintiffs in error. 

I. The court erred in rendering judgment for the plaint- 
iff, on the grounds that their demand was a subsisting 
debt anda lien upon the property described in the petition, 
for the reason that the lien had been waived, and the note 
sued on had been satisfied and discharged by the new 
contract made between the parties, as evidenced by the 
deed of De Bruhl and wife to Max Maas, and lease, and 
testimony of Sam Maas, agent of plaintiff. 

Il. It is manifest from the testimony of Sam Maas, the 
agent of plaintiff Max Maas, and through whom all the 
transactions were had, that the deed of De Brukl and 
wife to plaintiff was in lieu of and in settlement of all 
former transactions. This property was the homestead 
of defendants, and the contract made by the deed and 
written agreement of the 28th day of August, A. D. 
1876, being made after the adoption of the constitution 
of 1876, comes within the prohibition of the 50th section 
of that instrument, and was void. 


[No brief for defendant in error has reached the re- 
porter. | 


WALKER, COMMISSIONER.— The assignments of error 
present butasingle question, and that is, whether the note 
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sued on was, at the institution of the suit, secured by a 
valid lien, to which the lots were then subject. 

The first assignment of error, in effect, states as the 
proposition of law contended for, that under the facts of 
the case, the note and purchase lien which secured it was 
satisfied and extinguished by the subsequent contracts of 
deed, lease, and agreement to reconvey on condition, and 
that consequently the judgment of foreclosure of the 
lien and for the debt was erroneous. The second assign- 
ment is in effect the same proposition, varied only in 
form: that as the facts do not show a lien, a judgiment to 
subject the property to the payment of the debt was 
erroneous. 

The evidence showed clearly that the note was given 
for the purchase money of the lots; the note recited on 
its face to have been so given. The vendor’s lien existed, 
therefore, to secure the payment of the note; nor was the 
right of the vendor in respect to the lien affected or di- 
minished by taking from the vendees and makers of the 
note a deed of trust. Howards v. Davis, 6 Tex., 182. The 
deed of trust, therefore, was an effective lien to assure 
the vendor in his rights as such for the security of the 
purchase money. The assignee of the note succeeded to 
the rights of the vendor The assignment by blank in- 
dorsement of a note given for the purchase money of 
land carries with it the vendor’s lien. Moore v. Raymond, 
15 Tex., 556. So also of the transfer by delivery of a 
note payable to a bearer which is secured by the vendor’s 
lien; it passes the lien. White v. Downs, 40 Tex., 225. 

The plaintiff, consequently, held a vendor’s lien in right 
of his ownership and the deed of trust at the time when 
the transactions occurred between the plaintiff's agent, 
Sam Maas, and the defendants,’ on the 28th day of August, 
1876, which resulted in making the contracts which have 
been stated. This lien he continued to hold, unless the 
same was lost, waived or merged by the effect of the con- 
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tracts which were entered into at the time above named. 
It was competent for the parties to abrogate the then ex- 
isting lien, and to substitute in lieu thereof other obliga- 
tions, or to wholly extinguish the debt and the lien by 
such terms of settlement and adjustment as they saw 
proper to make. 

The plaintiff claims in his petition that the legal effect 
of the contracts which were made, and the intention of 
the parties to them, was not to abrogate the then exist- 
ing lien, nor to settle and adjust the debt by a conveyance 
to the plaintiff of the lots, but that the deed which was 
executed was in effect delivered as a mortgage and as a 
security of the debt, without detriment to the lien which 
already existed by virtue of the deed of trust. This issue 
is met by the general denial of the defendants, and their 
answer setting up the exemption of the property in ques- 
tion from the operation of such a contract, by reason of 
the fact that the lots constituted the homestead of the de- 
fendants. The judge who tried the issue determined it 
in favor of the plaintiff. The judgment of the court 
will be entitled to the same consideration upon the facts 
determined by it, as would be the verdict of a jury. 
There was evidence before the court which strongly sup- 
ported the conclusion of the court, that the deed was 
delivered to operate and have the effect of a mortgage. 
There can be no objection, therefore, to the judgment that 
it is not sustained by the evidence. The evidence was 
such as to allow of a question whether the deed was in- 
tended as a conditional sale or as a mortgage. If it was 
the former, the plaintiff was not entitled to recover 

The court determined by the judgment which was ren- 
dered, that the deed, if it had any effect, was delivered as 
a mortgage. The rules of law which apply to the proper 
ascertainment of whether, in transactions like this, a 
deed is intended to be a conditional sale, or is delivered as 
a mortgage, well sustain the application which was made 
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by the court which passed upon the evidence. It is laid 
down, that ‘‘if it be doubtful whether the parties intended 
a mortgage or a conditional sale, courts of equity incline 
to consider the transaction a mortgage, as more benign in 
its operation.” Poindexter v. McCannon, 1 Dev. Eq., 377. 
And again, it is laid down by very numerous authorities, 
that the test of the distinction is this: ‘‘If the relation of 
debtor and creditor remains, and a debt still subsists, it is 
a mortgage; but if the debt be extinguished by the agree- 
ment of the parties, or the money advanced is not by way 
of loan, and the grantor has the privilege of refunding, if 
he pleases, by a given time, and thereby entitle himself 
to a reconveyance, it is a conditional sale. Slee v. Man- 
hattan Co., 1 Paige, 48; Goodman v. Grierson, 2 Ball & 
Beat., 274; Chief Justice Marshall, in Conway v. Alex- 
ander, 7 Cr., 237; 2 Edw. Ch., 138; 14 Pick., 467; 2 Sum., 
534; 8 Paige, 243. The judgment is well supported by 
the evidence to show that the plaintiff had a valid lien 
upon the lots, by virtue, at least, of the deed of convey- 
ance made by the defendants to him; and it is not neces- 
sary to inquire whether he still retained and preserved 
the lien which he previously had by virtue of the deed of 
trust, or whether the new lien was given as a substitute 
for and in lieu of it. The judgment will be equally well 
supported, to suppose that the deed was given as cumu- 
lative and auxiliary security to the purchase money lien 
given by the deed of trust. The effect of the mortgage 
deed and the lease, construed together, was to add to the 
plaintiff's former rights as a mere naked mortgagee, that 
of a mortgagee in possession of the mortgaged property; 
the lease expressly acknowledged the plaintiff’s possession 
and right thereto, and that defendants occupied the prem- 
ises as his tenants, paying monthly rent. It was the 
province of the court to determine under the issues, upon 
the evidence adduced, whether there was a valid subsist- 
ing lien or not, and there is evidence sufficient to support 
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the conclusion which was arrived at; there was evidence 
before the court from which it might reasonably be de- 
duced that the deed of trust was not abrogated; that 
there was no novation of the contract; and that the sub- 
sequent contracts entered into by the parties were intended 
to etfect, not a conditional sale of the property, but to 
vary the obligation only, by increasing the security which 
already existed. The evidence showed that the deed, 
lease and memorandum in writing were executed con- 
temporaneously, between the same parties, in reference to 
the same subject matter, and they will be deemed one 
instrument and one contract. Dunlapv. Wright, 11 Tex., 
597; Howards v. Davis, 6 Tex., 174; Alexander v. Baylor, 
20 Tex., 560. If the deed was executed and delivered by 
its makers as a security for the debt, it will be construed 
and held to have the effect of a mortgage; and whether 
it was in fact a mortgage, irrespective of the form, is a 
question for the jury under the evidence. Hopkins v. 
Nichols, 22 Tex., 206. And the court will not disturb 
their verdict merely because the verdict is not satisfactory. 
Carter v. Carter, 5 Tex., 101. There was evidence to sup- 
port that view of the transactions, besides other testimony 
tending to corroborate, if not to distinctly establish it. 
The defense set up, that the lots constituted the home- 
stead of the defendants, is not applicable to the facts of 
this case. The right of a homestead does not attach until 
the property is paid for. Farmer v. Simpson, 6 Tex., 
303; Clements v. Lacey, 51 Tex., 150. The lien which 
was sought to be enforced by the plaintiff was to secure 
the purchase money which the defendants had promised 
to pay for the lots which they claim as their homestead. 
It is urged in the brief of appellant’s counsel, that the 
contract made by the deed and written agreement of the 
28th day of August, 1876, was in contravention of the 
homestead rights of the defendants, secured to them 
under the fiftieth section of article XVI of the constitu- 
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tion of 1876, and was therefore void. The construction 
which the supreme court has given to the provisions 
which were contained in the previous constitutions of the 
state, regulating homestead rights, apply equally, so far 
as the question here presented is concerned, to the con- 
stitutional provision which is relied on by the appellant’s 
counsel. It was held in White v. Shepperd, 16 Tex., 172, 
in regard to the restraint on the husband to dispose of the 
homestead without the wife’s consent, that ‘‘ this restric- 
tion applies where the husband has acquired full property 
in the land, and not where it is charged with preceding 
equities and iacumbrances. These must be discharged, 
and they have precedence over the rights of the home- 
stead privilege; and the right of the husband to make 
arrangements in relation to these incumbrances, or to re- 
nounce lands thus burdened or subject to conditions and 
contingencies, could not be questioned by the wife, in 
virtue of her remote right, which might arise if the in- 
cumbrances or conditions were ever discharged or removed, 
unless in cases where the husband is squandering the 
property with the fraudulent design of depriving the 
wife of a homestead.” 

The foregoing propositions, quoted from the opinion of 
Chief Justice Hemphill, are quoted with approval in Clem- 
ents v. Lacey, 51 Tex., 150, in which case it was said, 
in the opinion by Justice Bonner, that ‘‘it has long been 
the settled doctrine of this court, that a homestead is not 
acquired, as against parties holding prior equities and in- 
cumbrances, until the title to the land on which such 
homestead is sought to be established has been perfected 
by the payment of the purchase money, and that all liens 
accruing before the homestead has been established must 
be raised, or it will be subject to forced sale for their sat- 
isfaction.” 

The lots being incumbered by the lien for the purchase 
money, the husband had the right even to renounce the 
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land to the holder of the lien (Clements v. Lacey, supra); 
and he had the right, a fortiorz, to incumber it by mort- 
gage and right of possession to the mortgagee. The con- 
sent of the wife thereto was not requisite to the validity 
of his contract with the plaintiff; nor was the contract so 
made in derogation of the homestead rights of the de- 
fendants. They had acquired none as against the prior 
equities of the plaintiff. 

Whatever question may have been presented as to the 
erroneousness of the judgment on the ground of limita- 
tion, has been waived by the assignment of errors, and is 
not presented in the brief of the appellant’s counsel. The 
assignment of errors was filed since the adoption of the 
*“new rules ” for the supreme court; the twenty-fourth of 
which provides that ‘‘the assignment of errors must dis- 
tinctly specify the grounds of error relied on; and a ground 
of error not distinctly specified, in reference to that which 
is shown in the record, or not specified at all, shall be con- 
sidered as waived, unless it would be so fundamental as 
that the court would act upon it without an assignment 
of errors, as mentioned in rule twenty-three.” The prop- 
ositions embraced in the assignment of errors already 
stated and construed in this opinion, we do not be- 
lieve can fairly be held to present a wider scope than we 
have assigned to them, so as to raise a question as to the 
sufficiency of the evidence to warrant the judgment for 
the debt, by reason of the defense of the statute of lim- 
itations. If the judgment was in fact erroneous in the 
respect now under consideration, the error is not of that 
character which warrants us in considering it without its 
being assigned. It cannot be classed as a fundamental 
error in the sense contemplated by rule twenty-three, 
which provides as follows: ‘‘Said record should contain 
an assignment of errors, as required by the statute. If it 
does not, the court will not consider any error but one of 
law, that may be apparent upon the record, if the judg- 
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ment is one that could legally have been rendered in the 
district court and affirmed in the supreme court.” 

We conclude, upon the whole case, that the judgment 
of the district court ought to be affirmed. 









AFFIRMED. 
[Opinion delivered March 15, 1881.] 
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STATUTES CONSTRUED.—The act of 1845, concerning churches 
(Pasch. Dig., art. 483), was repealed by the general law concerning 
corporations, passed in 1874 (p. 139). 

. REPEAL OF STATUTE.— Though the repeal of a statute by implication 

is not favored, a subsequent statute, revising the subject matter of 
a former one, and evidently intended as a substitute for it, must 
operate as a repeal of the former. 

8. PARTIES — CORPORATIONS.— A church association, which, after the 

passage of the act concerning corporations of 1874, failed to organ- 

ize under the provisions of that act, and file its charter with the 
secretary of state, was incapable of suing as a corporation, or of 
holding real estate. 


2 


4, PARTIES.— A suit may be maintained by one or more of the benefi- 
ciaries of a charity for the benefit of all, against a trustee, when the 
parties are numerous, when the trustee attempts to pervert the 
trust fund to improper uses, or to deprive the beneficiaries of its 
enjoyment. 


APPEAL from Brazoria. Tried below before the Hon. 
. A. P. McCormick. 

Suit by Wormley, for himself and numerous other par- 
ties, alleged to have formed themselves into an associa- 
tion for religious and charitable purposes under the name 
of the ‘‘ Missionary Baptist Church,” for the recovery of 
alot of ground and improvements in Brazoria, against 
the appellant Tunstall and others. 

The petition charged that plaintiff, and those for whom 
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he sued, formed themselves into such association in 1866, 
and became the owners of the lot; that the deed for it 
was made to Tunstall in trust to hold for the benefit of 
that association; that in 1875 they desired to remove 
Tunstall and demanded possession of the premises from 
him, which he refused to deliver, and withheld the same 
from them; that in September, 1875, he made a lease of 
the property to his co-defendants, and he and they were in 
possession. 

An amended petition averred that since the institution 
of the suit, the association for whose use the suit was 
brought had organized themselves under the statutes as 
a church congregation, and appointed as trustees for such 
church organization Monday, James and John Evans; 
that a certificate of their appointment had been filed and 
recorded in the county clerk’s office; that the organiza- 
tion was composed of the same persons for whose use the 
suit was originally brought, and they prayed that the suit 
might be prosecuted to judgment in the name of the Mis- 
sionary Baptist Church; that the property was conveyed to 
Tunstall for their use and occupation asa place of worship, 
but he now prevented them from using it and denied their 
right. 

It is alleged that no particular or formal mode of or- 
ganization has ever been adopted by the Baptists, or 
members of the congregation following that faith in the 
county; that the president of the meeting at which the 
church was organized was pastor of the church and signed 
the certificate of the appointment of trustees. 

The defendants pleaded a general demurrer, and ex- 
cepted specially — 

i. That the petition did not show that the alleged asso- 
ciation was incorporated. 

2. That the issuance of a certificate signed by the pres- 
ident and secretary of the meeting was insufficient. 

They also pleaded the general denial. 
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The general and special exceptions (after amendment 
filed) were overruled. The case was submitted to a jury, 
which found a general verdict for the Missionary Baptist 
Association in the town of Brazoria, and there was judg- 
ment thereon ‘that the Missionary Baptist Church of 
Brazoria” recover of the defendants the premises. 

Defendants moved for a new trial on the ground — 

1. That the court erred in overruling defendant’s de- 
murrers. 

2. That the verdict did not support the judgment and 

vas contrary to law and evidence. 

The motion for a new trial was overruled and defendant 
Tunstall appealed. 

Upon the trial it was proved that on the 18th of Sep- 
tember, 1874, the pastor and trustees of the Methodist 
Episcopal Church conveyed to Tunstall, one of the trustees 
of the Missionary Baptist Church, the lot in controversy, 
to hold as trustee. This conveyance was duly authorized 
by resolution of the quarterly conference. Plaintiff read 
in evidence a certificate of a meeting held after notice to 
the members of the Missionary Baptist Church of Bra- 
zoria for organization and the election of trustees for that 
denomination. This certificate wassigned Walter Worm- 
ley, president, Edward Hamilton, secretary, by whom it 
was acknowledged on the 28th of September, 1875, before 
the clerk of the county court, and it was recorded Octo- 
ber 1, 1875. 

Wormley testified that Tunstall bought the lot and in- 
vited witness and members of the Baptist Church to join 
him in obtaining subscriptions to build a church for their 
congregation on it. The church was built and used as a 
place of worship by the Baptist congregation of which 
Wormiley and Tunstall were members. It was called the 
Missionary Baptist Church, but never legaily organ- 
ized until October, 1875. No form was adopted by the 
Baptist Church to organize under the law. Tunstall kept 
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the key of the church. In 1877 the Methodists claimed 
the lot. Tunstall paid them twenty-five dollars, and took 
and accepted from them the deed to him as trustee. Wit- 
ness was pastor of the Baptist Church and signed the 
certificate. 

Kelsey testified that a short time before this suit was 
brought Tunstall locked the church against the congrega- 
tion, and refused to allow them to worship as before. 
Tunstall declared, after receiving the deed from the Meth- 
odists, ‘* that the difficulty was settled and the church be- 
longs to us, ‘the Missionary Baptist Church.’ ” 

The defendant produced in evidence a deed to himself, 
Davis and Dickson, as trustees for the Methodist Episco- 
pal Church (colored), from McMaster, dated in April, 1867, 
and for himself testified that he bought the lot in hisown 
name; always claimed it as his own; never claimed it for 
any church, paid for it with his own money; paid Breese 
(the Methodist minister) the twenty-five dollars, but 
afterwards rented out the house and got his money back; 
that he could not read; did not know what was in the 


deeds; did not buy the lot as trustee; that Wormley 
wanted to say who should preach and whonot. He testi- 
fied, as the other. witness, to the collection of subscrip- 
tions for the building of the church, and the building of 
it, claiming to have done his share of the work. 

The errors assigned were — 

1. Overruling defendant’s demurrers. 

2. Neglecting to instruct the jury as to the legal effect 
of the deed from McMaster to Tunstall. 

3. Admitting the certificate in evidence. 

4. Refusal of a new trial. 

5. That the judgment was unsupported by the verdict. 

There are no charges in the transcript, and the objec- 
tion to the admission of testimony states no ground of 
objection. 


Eugene J. Wilsym, for appellant. 
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Thomas G. Masterson, for appellee. 


QUINAN, COMMISSIONER.— It is insisted by the appellant 
that his exceptions to the plaintiff’s petition should have 
been sustained; that the ‘‘ Missionary Baptist Church ” 
Was never so organized as to become a corporation capa- 
ble of holding property, of suing and being sued. It is 
contended that the act of 1845 concerning churches (Pasch. 
Dig., art. 483), was repealed by the general incorporation 
law of 1874, p. 189. That law purports to repeal only 
those provisions of the former laws which were in conflict 
with it. It provided that religious societies might become 
bodies corporate under that act, and have all the powers 
and privileges, and be subject to allthe restrictions, con- 
tained in it. It does not specially repeal the former law, 
but provides, as that law did, for the election of trustees 
for the management of the secular affairs of such socie- 
ties. The old law was imperfect and very general in its 
terms. The law of 1874is fullandample. It seems very 
clearly to have been designed to embrace and regulate the 
organization, powers and privileges of private corpora- 
tions of all sorts. It provides that religious societies may 
have and file their charter, defining their objects and pur- 
poses, as other corporations, in the office of the secretary 
of state, and not in the county clerk’s office. There is no 
power or “apacity which under the old law was conferred 
upon churches, which is not provided for and regulated 
under the later law. And though the repeal of a law by 
implication is not favored, we think that under the well 
established rule that a subsequent statute revising the 
subject matter of a former one, and evidently intended as 
a substitute for it, must operate as a repeal of the former, 
we must hold that the act of 1845 is superseded by the 
general law concerning private corporations. It was 
manifestly, in our opinion, intended to prescribe the only 
rules which should govern in such cases, and as a substi- 
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tute for the old law. Rogers v. Watrous, 8 ‘lex., 64; 
Bryan v. Sundberg, 5 Tex., 423; Cain v. The State, 20 Tex., 
370; Sedgwick on St., 104. 

It follows that as the petition of the plaintiff in this 
case shows that the Missionary Baptist Church of Brazo- 
ria was never organized under the provisions of the act 
of 1874, that no charter was drawn up for it or filed in 
the office of the secretary of state, it did not form a “‘ pri- 
vate corporation; ” it was incapable, as a corporation, of 
suing or being sued, or of holding real estate; that it had 
no corporate name or existence, and therefore that the 
demurrer of the defendant should have been sustained. 

But if it were conceded that the old law continued in 
force, the same result would have followed. By that law, 
if the trustees were duly elected, and the certificate pro- 
vided for it duly recorded, it is the trustees who were 
incorporated and declared capable of suing and holding 
property. The Missionary Baptist Church, by that name, 
could maintain no suit and was no person in law capable 
of holding property. 

For the same reasons the verdict and judgment in the 
case are erroneous. A verdict for the Missionary Baptist 
Church or association, as the pleadings and proof show, 
is a verdict for no person in law. 

It may not be improper to observe that this suit, as first 
brought, was well brought. It was by the amendments 
that the pleadings were rendered vicious. The convey- 
ance to Tunstall in trust was for a charitable use. If he 
abused that trust and attempted to pervert the property 
to other purposes, and deprived the beneficiaries of the 
njoyment of it in the contemplated mode, the courts 
were open to them for the redress of their grievance. In 
such case a suit may well be maintained by one or more 
of the beneficiaries, for the benefit of all, where the parties 
are very numerous, and equity will interpose to compel 
the due execution of the trust by the offending or refract- 
VoL. LIV— 31 
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ory trustee, by divesting him of the property, if neces- 
sary, and appoint a new trustee. Story’s Eq., pp. 94, 97, 
114; Story’s Eq., sec. 1199. 
The proper disposition of this case is to reverse and 
remand it. 
REVERSED AND REMANDED. 


[Opinion delivered March 14, 1881.] 





THE STATE EX REL. OC. C. Bickrorp v. J. E. Cocke. 


(Case No. 1304.) 


1. PUBLIC OFFICE — QUO WARRANTO.— At a general election in 1880, an 
assessor of taxes was elected, who failed to qualify within the time 
prescribed by law, and who then presented to the commissioners’ 
court his resignation, which was accepted. Another assessor was 
then appointed by that tribunal, who accepted and qualified. Ina 
contest between the appointee and the old incumbent under a former 
election, involving the right to the office, held — 

1. The election, failure to qualify, resignation of the newly 
elected officer, and the appointment of one as his successor who 
qualified, ended the term of the old incumbent under a former 
election. 

2. The giving of the official bond was not acondition precedent 
to the title to the office divested by the election, but the failure to 
give it operated asa defeasance, which was a sufficient ground for 
a judicial declaration of forfeiture. 


AppEAL from Marion. Tried before the Hon. B. T. 
Estes. , 


McKay, Walker, Todd & Hudgins, for appellant. 

I. No vacancy can occur in the office of assessor of 
taxes, except by death, resignation after qualifying, or re- 
moval from office under some provision of the statute 
upon proper proceeding, or when the officer upon the ap- 
plication of a surety is required to give new bond, and fails 
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to give such new bond within twenty days after notice, or 
upon conviction of an officer by a petit jury for any 
felony, or official misconduct, and when in case he fails to 
reside in the proper county and to hold and keep his office 
at the place prescribed by law. Const., Gen. Prov., sec. 
14; R. S., arts. 3388, 3401 et seq., 3435, 3436, 3437, 3483. 

II. The court erred in holding and adjudging that the 
relator should have given another and a new bond 
for the time for which Crawford was elected, before he 
could hold over; Crawford, the said officer elect, having 
failed to give bond and qualify. It was not shown that ap- 
pellant and relator had given a bond for the new time 
and with reference to the preceding assessment, and the 
former was only for the time for which relator was 
elected. 

III. The court erred in holding and adjudging that the 
time for which relator was elected and qualified, expired 
at the expiration of twenty days after the said Crawford 
had received notice of his election, and at the time when 
Crawford declined to qualify as indicated by his attempted 
resignation of said office; and in holding and adjudging 
that the constitutional and legal tenure of said relator in 
and to said office expired, and was concluded, upon the 
failure of said Crawford to qualify as such officer. See 
Const., art. VIII, sec. 14; Gen. Laws, 15th Leg., p. 265, 
ch. 153, sec. 1; R. S., art. 4693; 1 Dillon on Mun. Corp., 
278, sec. 158 ef seq. 

IV. There are but two modes known to the law for filling 
the office of assessor of taxes; one by election at a gen- 
eral election pending the time of an incumbent; and the 
other by appointment by the county commissioners’ court 
in case of a vacancy. 1 Dillon on Mun. Corp., p. 279, 
sec. 158, note 2, and authorities there cited, and Lindsey v. 
Luckett, 20 Tex., 519, 521. 

V. There was no vacancy in the office at the time of 
the appointment of appellee by the county commissioners’ 
court. 
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VI. The county commissioners had no power or juris- 
diction to make the appointment of appellee, and their 
action in that behalf was and is a nullity. R. S., 4694. 

VII. Appellant Bickford was elected to the office in 
1878 with a constitutional and legal right to hold and ex- 
ercise the same until his successor should be elected and 
qualified, or for the term of two years, and until the 
election and qualification of his successor. 


Culberson & Armistead and W. L. Camp, for appellee. 


Bonner, ASSOCIATE JUSTICE.— At the general election 
in 1878, the relator, C. C. Bickford, was elected assessor of 
taxes for the county of Marion, and duly qualified and 
entered upon his duties as such. 

At the next succeeding general election, in 1880, M. K. 
Crawford was elected to that office, but failed to qualify 
within the twenty days prescribed by law. Some days 
after the expiration of this time, he presented to the com- 
missioners’ court his resignation, which was accepted, and 
J. E. Cocke, appellee, was appointed, who accepted and 
was duly qualified. 

This is a proceeding by information in the nature of a 
quo warranto, under our statute (Appendix Revised Stat- 
utes, 47), brought on the relation of Bickford, the former 
incumbent, for the office. He claims that he is entitled 
to hold it until his successor has been elected and quali- 
fied; that there has been no vacancy; and that conse- 
quently Cocke was not legally appointed. 

On the trial below a jury was waived; judgment ren- 
dered declaring that Cocke was duly entitled to the office, 
from which this appeal is taken. The only question pre- } 
sented for our decision is this: Was there such vacancy 
in the office as authorized the appointment of Cocke? 

The constitution of 1876, art. VIII, sec. 14, and Revised 
Statutes, art. 4693, provide for the election of an assessor 














THE STATE V. COCKE. 





Opinion of the court. 





of taxes, who shall hold his office for two years and until 
his successor is elected and qualified. 

The Revised Statutes, art. 4694, give authority to the 
county commissioners’ court to fill vacancy for the unex- 
pived term only, and until the election and qualification 
of an assessor at the next succeeding general election. 

Article 4695 requires that every assessor of taxes shall, 
within twenty days after he shall have received notice of 
his election or appointment, and before entering upon the 
duties of his office, execute bond and take and subscribe 
the oath prescribed by the constitution. 

Article 3400 reads as follows: ‘‘ All county officers who 
are required to give official bonds, who shall fail to execute 
their bonds within the time prescribed by law, or who, 
when required in accordance with law to give a new bond 
or security, and shall fail to do so, may also be removed 
from office for such failure,” etc. 

Under what circumstances an incumbent, who is entitled 
to hold office until his successor is elected or appointed and 
qualified, can lawfully hold over, has frequently been the 
subject of judicial investigation, and has given occasion 
to disagreement of opinion. People v. Whitman, 10 Cal., 
38; People v. Reid, 8 Cal., 290; People v. Langdon, 8 Cal., 
11; People v. Tilton, 37 Cal., 614; State v. Lusk, 18 Mo., 
333; State v. Seay, 64 Mo., 89; State v. Howe, 25 Ohio 
St., 588; Commonwealth v. Hanley, 9 Penn. St., 513; 
People v. Lord, 5 Mich., 227; State v. Wells, 8 Nev., 105; 
Hubbard v. Crawford, .19 Kans., 570. 

The primary object of this provision, that the incum- 
bent is entitled to hold the office until his successor is 
elected or qualified, is simply to prevent, on grounds of 
public necessity, a vacancy in fact in office until the newly 
elected or appointed officer can have a reasonable time 
within which to qualify. 

The right of the officer who thus holds over is by suf- 
ferance, rather than from any intrinsic title to the office. 
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This view accords with the settled policy of our state 
constitution, restricting the duration of the terms of of- 
fice. Const. 1871, art. VIII, sec. 14; art. XVI, sec. 30. 

That there is a distinction between the right to an office 
and the right to enter upon the duties of an office, is evi- 
dent from, the terms of art. XVI, sec. 1, Const., which 
provides that all officers, before they enter upon the duties 
of their office, shall take the official oath, etc. There isa 
similar statutory provision in regard to the office under 
consideration. R. §., 4695. See dissenting opinion of 
Field, J., in People v. Whitman, 10 Cal., 47. 

The right of removal for failure to give bond within 
twenty days after election or appointment, as provided 
for by Revised Statutes, art. 3400, above quoted, clearly 
recognizes an office from which a removal can be made. 

This is further evident in subsequent art. 4518, in re- 
gard to the office of sheriff, which provides that on the 
failure to give the bond and take the oath within the 
twenty days, ‘‘the office shall be deemed vacant,” and 
the commissioners’ court of the county shall appoint 
‘‘as in other case of vacancy.” This is a substantial 
re-enactment of art. 5111, Pasch. Dig. 

That a vacancy can be created by the election of one 
eligible to hold the office, and his failure to qualify, has 
been expressly decided. Opinion of Randall, Chief Jus- 
tice, in matter of executive communication, 14 Florida, 
217; State v. Matheny, 7 Kans., 327; State v. Hunt, 54 
N. H., 431; Winnesheik County v. Maynard, 44 Iowa, 15; 
State v. Hopkins, 10 Ohio St., 509. 

In the dissenting opinion of Field, J. (10 Cal., 48), it is 
said that ‘‘ there is no difference between a vacancy oc- 
casioned by the failure of the person elected to qualify, 
and a vacancy occasioned by his resignation immediately 
after qualifying.” 

To the same effect is the dissenting opinion in the State 
v. Lusk, 18 Mo., 345. 
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In Sprowl v. Lawrence, under a similar statute to 
ours, it was held that the giving the bond is not a 
condition precedent to the title to the office invested by 
the election, but that the failure to give it would operate 
as a defeasance which would be sufficient ground for ju- 
dicial declaration of forfeiture of the office. 33 Ala., 674; 
State v. Ely, 43 Ala., 574; State v. Blankenship, 44 Mo., 
230; State v. Tomer, 7 Rich., 216; Crawford v. Howard, 
9 Ga., 316. 

We are of opinion that the election of Crawford, his 
failure to qualify, his subsequent resignation, and the ap- 
pointment and qualification of Cocke as his successor, 
ended the term of office of Bickford, and therefore the 
judgment below is affirmed. 

AFFIRMED. 

[Opinion delivered March 15, 1881.] 





H. A. Lewis ET Au. Vv. THos. M. DENNIS. 
(Case No. 515.) 


1. Practice.— When an original petition, in which a creditor seeks a 
foreclosure of a vendor’s lien on land, contains a general description 
of the same, but is deficient in certainty, a copy of which is served 
on the defendant, the plaintiff may file an amended petition con- 
taining a more specific description of the land without having the 
defendant served with a copy thereof. 

2. PRACTICE — JUDGMENT.—In a suit ona promissory note, which de- 
clares the existence of a lien on land for its payment, if the 
defendant fails to answer, and no jury is demanded by the plaintiff, 
it is the duty of the clerk to calculate the amount due, and judg- 
ment may be rendered, and an order of sale issued, on no other 
evidence than the note sued on. 

8. JUDGMENT.— When judgment is rendered against the principal in a 
note, and also against an indorser, on a petition which asks execu- 
tion against the indorser only, in the alternative, it is error to ren- 
der judgment directing execution against the property of both, 
jointly. 
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4. JUDGMENT FORECLOSING LIEN.— When judgment is rendered fore- 
closing a lien on an undivided interest in land, situate in several 
counties, the proper practice is to direct the order of sale to the 
sheriff of neither county as such, but to a commissioner appointed 
to sell. 


ERROR from Aransas. Tried below before the Hon. T. 
C. Barden. 

Suit by Dennis against appellants, Lewis et al., in the 
district court of Aransas county, on a promissory note 
dated the 15th day of December, 1853, for $500 in coin, 
payable six months after date to Lyman B. Russell or 
order, and signed by H. A. Lewis; the same upon its face 
purports to have been given in payment of an undivided 
one-ninth’ interest of a grant of five leagues of land to 
James Power and James Hewitson, situated on St. Jo- 
seph’s Island and Matagorda Island, in Aransas and Cal- 
houn counties, and therein retaining a vendor’s lien on 
the interest as security for the payment of the note. The 
note was indorsed as follows: ‘*‘ August 4, 1874. Received 
on the within note one hundred dollars (8100) gold. 
Signed, Lyman B. Russell.” Also as follows: ‘* Pay to the 
order of C. A. Russell without recourse upon me. Signed, 
Lyman B. Russell.” Also, ‘‘ Pay to Thomas M. Dennis, 
or order. Signed, C. A. Russell.” Plaintiff in his orig- 
inal petition gave a general and insufficient description of 
the land, and prayed a foreclosure of the vendor’s lien. 
Appellants acknowledged notice and accepted service of 
the original petition. Subsequently the plaintiff filed an 
amended petition giving a more certain and particular 
description of the land. This amended petition was not 
served upon the defendants. On the 11th day of Febru- 
ary, 1875, the same day upon which the amended petition 
was filed, the case was called for trial, and there being 
no appearance or answer filed by defendants, a judgment 
by default was rendered against them for the amount due 
upon the note, which was assessed by the clerk. And also 
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a decree foreclosing the lien on the one-ninth interest in 
the land described in the plaintiff's, petition, and directing 
an order of sale to issue to the sheriff of Aransas county, 
directing him to seize and sell the land, and apply the pro- 
ceeds to the payment of the judgment. And in the event 
of a balance remaining unpaid, an execution was directed 
to be issued against the defendants. 

The following errors assigned, viz. : 

First. The original petition did not give sufficient de- 
scription of the land, and the amended petition was not 
served; therefore it was error to foreclose the lien upon 
the land. 

Second. The note sued on was not such an instrument 
in writing as authorized the assessment of damages by 
the clerk; and there was no proof offered of the identity 
of the land, etc., except the note. 

Third. The petition shows the land to be situated in 
Aransas and Calhoun counties, and the order of sale is 
directed to be issued to the sheriff of Aransas county 
only. 

Fourth. The decree directs the whole interest to be sold, 
and does not direct the same to be partitioned and then 
sold. 

Fifth. The decree directs said interest to be sold as an 
entirety, and not in lots of not more than forty nor less 
than ten acres. 

Sixth. The petition shows that Lewis was principal, 
and A. C. Russell indorser, on said note. The decree 
directs execution to issue against defendants without 
reference to the indorser. 

Seventh. The land is not sufficiently described to iden- 
tify the same. 


C. A. Russell, for plaintiff in error. 


W. W. Dunlap, for defendants in error. 











490 Lewis Vv. Dennis. [Galveston Term, 





Opinion of the court. 





Watts, CoMMISSIONER.— The amended petition did not 
set up a new cause of action, nor did it contain such new 
or additional matter as would require service thereof to 
be made upon appellants. The original petition contained 
a general description of the land, by giving the names of 
the original grantees, thé number of leagues, the name of 
the islands upon which the same is located, the counties 
in which the same is situated, and the interest therein 
sought to be subjected to the lien. The amended petition 
contains only a more particular description of the land. 
Ward v. Lathrop, 11 Tex., 287; Spencer v. McCarty, 46 
Tex., 213. 

The statute provides that where process has been served 
according to law, and the defendant fails to answer on or 
before the fourth day of the term, the plaintiff may at 
any time thereafter have a final judgment by default 
against the defendant; and if the cause of action is liqui- 
dated and proved by an instrument in writing, the clerk 
shall, unless a jury is asked for by one or the other of the 
parties, assess the damages of the plaintiff. Pasch. Dig., 
art. 1508. 

In this case the cause of action was liquidated and 
proved by an instrument in writing, to wit, a negotiable 
promissory note, and as neither party asked for a jury, 
the statute imperatively required the damages to be as- 
sessed by the clerk. 

The supreme court, in the case of Niblett v. Shelton, 
28 Tex., 548, which was a suit to recover the amount due 
upon a note and to foreclose the vendor’s lien upon the 
land for which it was given, held that the default was an 
admission by the defendants of the averments contained 
in the petition; and the averments so admitted being 
sufficient to entitle the plaintiff to a judgment for the 
amount of the note and a foreclosure of the vendor’s lien, 
it was not error to render the judgment and direct an 
order of sale to issue without other evidence than the note 
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sued on. The note in that case, like the one in the pres- 
ent, retained upon its face a lien upon the land. 

It is contended by appellants that there should have 
been a partition of the whole lands decreed, and after the 
ninth interest was segregated, that the lien should have 
been foreclosed thereon and the same ordered to be sold 
in lots of not less than ten and not more than forty acres. 
Such a partition was not essential to a valid decree of 
foreclosure upon, and a sale of that interest. The pro- 
vision of the constitution of 1869, relied upon by appel- 
lants, had no application to a case like the present. It is 
obvious that to enforce it in such case would be imprac- 
ticable. And without further considering the scope and 
meaning of that provision, it is a cause of congratulation 
to know that it is no longer a part of the organic law. 

The judgment is erroneous in directing execution to be 
issued against Lewis and Russell jointly, or as a principal. 
The petition shows that Lewis was principal and Russell 
indorser, and the judgment should have followed the 
prayer contained in the petition, by directing the execu- 
tion to be first levied upon the property of Lewis, and in 
the event that was exhausted, then upon the property of 
Russell. 

The judgment is also irregular in adjudging the order 
of sale to be directed to the sheriff of Aransas county as 
such. The land decreed to be sold is situated in Aransas and 
Calhoun counties; it would have been the better practice 
to have appointed the sheriff, or some other person, a 
commissioner, to make the sale of the entire one-ninth 
interest in the land. 

For these errors and irregularities in the judgment, we 
are of the opinion the same ought to be reversed and re- 
formed as indicated in this opinion, and the costs of this 
appeal should be adjudged against appellee. 


REVERSED AND REFORMED. 
[Opinion delivered March 14, 1881.] 
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Moopy & Jamison v. C. R. Cox. 
(Case No. 1104.) 

1. INJUNCTION — JURISDICTION.— Injunction issued in 1878 from the dis- 
trict court, to restrain the sheriff from collecting $376.47 due for 
taxes. There was no allegation of damages sustained, or that the 
sale of the land levied on for taxes would cloud the title or work 
irreparable mischief. Held — 

1. The district court had no jurisdiction. 

2. The remedy should have been sought in the county court, 
where the power to grant relief in a proper case was full, ade- 
quate and complete. 

2, STATUTES CONSTRUED.— The exemption fromm the payment of taxes, 
extended to certain persons in Brazoria county by the act of 1876, 
was limited to those who were on the shore of the mainland not 
more than five miles from the usual water-line of ordinary tide 
during the storm of 1875, and did not embrace persons living 
elsewhere. 


Error from Brazoria. Tried below before the Hon. 
Wm. H. Burkhart. 


Thos. G. Masterson, for plaintiff in error. 


QUINAN, COMMISSIONER.— Moody and Jamison, of Gal- 
veston county, sued out in the district court of Brazoria 
county this injunction to restrain Cox, the sheriff, from 
proceeding to collect $376.47 taxes assessed against their 
property, for the collection of which he had levied upon 
certain lands. They claim that this property was exempt 
from taxes for the year 1876 by virtue of the ‘‘ Act to 
relieve from taxation the property of certain citizens of 
Brazoria and Matagorda counties.” 

On the hearing the district court dissolved the injunc- 
tion and dismissed the case. 

We are of opinion that the district court of Brazoria 
county had no jurisdiction in the case. 

The amount of taxes was less than $500. There is no 
allegation of damages sustained by plaintiff in any 
amount whatever. Ther. is no averment that the sale of 
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the property would be a cloud upon their title or work 
them irreparable mischief. There is not the least reason 
alleged for the interposition of a court of equity, if the 
district court had general equity jurisdiction. 

But the county court had jurisdiction and power to 
grant the writ of injunction, the amount of taxes being 
under $1,000 and over $200. Their remedy there, for all 
that appears in this petition, if the action of the sheriff 
worked them any injury, was full, adequate and complete. 
Dean v. Girardin, 49 Tex., 243. 

But if this were not so, the relief extended by the act 
referred to, was to those only who were on the shore of 
the mainland not more than five miles from the usual 
water-line at ordinary tide during the calamitous storm 
of September, 1875, and it did not embrace persons living 
elsewhere. 

The case was rightly dismissed and the judgment ought 
to be affirmed. 

AFFIRMED. 

(Opinion delivered March 11, 1881.] 





JoHn A. CAapLen v. H. C. DREW ET ALS. 
(Case No. 157-52.) 


1. EVIDENCE IN TRESPASS TO TRY TITLE.— In trespass to try title against 
a defendant in possession, the plaintiff proved a judgment of the 
federal court against a third party, and that he at a marshal’s sale 
became the purchaser of the interest of such third party in the 
property sued for; after this he offered to prove that such third 
party was in possession of the propérty at the date when the judg- 
ment of the federal court was rendered. Held — 

1. The evidence should have been admitted. 

2. Bare possession is sufficient to maintain the action against a 
mere trespasser. | 

8. The purchaser at marshal's sale was, by virtue of his pur- 
rhase, subrogated to all the rights resulting from the possession of 
the premises by the third party, whose estate he purchased. His 
possession being shown, the burden of proof shifted to the defend- 
ant to show a better title. 
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Argument for the appellees. 





APPEAL from Galveston. Tried below before the Hon. 
A. P. McCormick. 

The appellant Caplen instituted this suit against appel- 
lees in the district court of Galveston county, on the 5th 
day of June, 1874, to try title to lot No. 4, in block No. 
88, in the city of Galveston. The appellees answered by 
general denial, and plea of ‘not guilty.” 

In support of his title, on the trial of the case, the ap- 
pellant introduced copy of a judgment rendered by the 
federal court on the 27th day of May, A. D. 1872, in the 
case of Kate G. Morgan v. Thornton F. Hollis e¢ al., for 
$16,000, and an execution that issued on that judgment 
on the 4th day of June, 1873, and levied on the lot in con- 
troversy on the same day; sale under a writ of venditioné 
exponas on the 2d day of June, 1874; and also a deed from 
the United States marshal, dated June 4, 1874, conveying 
to appellant all the right, title and interest which the said 
Thornton F. Hollis had in and to the lot on the 27th day 
of May, 1872, or at any time thereafter. 

The appellant then proposed to prove by J. S. Varney 
and other competent witnesses, that Hollis was in pos- 
session of the lot in controversy on the 27th day of May, 
1872, and was in possession both before and subsequent to 
that date, claiming itas his own, leasing it and paying 
taxes thereon, and exercising general acts of owners)uip 
over the same. Upon objection, the court excluded the 
proposed evidence, and instructed the jury to find for ap- 
pellee, which was done, and judgment rendered against 
appellant, from which he appealed and assigned as 
error, (1) the ruling of the court in excluding the evi- 
dence; (2) the charge of the court; and (3) the verdict and 
judgment based thereon. 


Price & Sampson, and J. T. Harcourt, for appellant. 


Flournoy, Sheerwood & Scott, for appellees. We are 
aware that cases almost without number can be cited 
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to show that simple prior possession is evidence of 
title as against a mere wrong-doer; but in every in- 
stance the party having prior possession is anactor in the 
suit, and is called on to show that the other party is a 
mere wrong-doer, and that the wrongful act shown, ter- 
minated the possession, or that the possession was con- 
tinuous up to thetime of ejectment. The appellant seek- 
ing to recover against the appellee, the party in possession 
must rely upon the strength of his own title, and not on 
the weakness of that of appellee. He shows that he is 
the owner of Hollis’ interest, and that interest once enti- 
tled Hollis to possession; but not that Hollis had any 
right to possession at the time appellant acquired Hollis’ 
interest. For aught the court may know, Hollis’ right to 
possession, and the title under which that right existed, 
terminated before appellant acquired any rights in the 
premises. And the presumption is that it did so termi- 
nate, for Hollis abandoned the possession, and the defend- 
ant Drew is found in possession at the time of sale. Ap- 
pellant must show that Hollis’ title was such as would 
have lasted, notwithstanding an abandonment; or that 
Drew acquired a title from Hollis, which, but for such 
acquisition, would have remained in Hollis. Appellant 
does not claim nor offer to show that Hollis was in pos- 
session at the time of sale, but relies upon the fact that 
he was in possession at the time of the rendition of the 
judgment; that this possession was evidence of owner- 
ship, and the judgment created a lien upon the estate then 
held by Hollis, and could not be divested by his surrender 
or abandonment of the property. This would be true, if 
the title under which Hollis held the property was such 
as to outlive mere possession, and is not true in any other 
aspect of the case. 


Watts, CommissionER.— The general rule is well estab- 
lished, that in trespass to try title the plaintiff must re- 
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cover, if at all, upon the strength of his own, and not 
upon any supposed defect of the defendant’s title. 
What constitutes a sufficient title to make a prima facie 
case against a defendant in possession, is discussed and 
clearly stated by the present chief justice in the case of 
Keys v. Mason, 44 Tex., 142, 143, wherein it in effect is said, 
that merely a prior possession to that under which the 
defendant claims, with a regular claim of title, connect- 
ing himself with such prior possession, would overcome 
the presumption of right arising from the defendant’s 
possession, and throw upon him the burthen of disprov- 
ing the plaintiff’s case, or showing a superior title in 
himself. 

The federal court judgment, under which appellant 
claims title to the lot in controversy, took lien upon the 
land of Hollis, the defendant therein, from the rendition 
thereof. If, as a matter of fact, Hollis was in possession 
of the lot at the rendition of that judgment, then the lien 
attached to that possession, and the rights attending the 
same and resulting therefrom, passed by the operation of 
the lien to, and vested in, the purchaser at the marshal’s 
sale. Such possession would be evidence of title in Hollis, 
and as the purchaser connects himself directly with that 
possession by showing a judgment against Hollis, an ex- 
ecution, return and marshal’s deed, this would constitute 
sufficient title in the purchaser, in the absence of other 
evidence, to entitle him to recover. 

The appellant had shown a regular chain of title con- 
necting himself with Hollis, but the court below refused 
to allow him to show the only other fact essential in mak- 
ing out his case; that is, the possession of Hollis at the 
rendition of the judgment. Tyler on Ejectment, pp. 177, 
503; Abbott’s Trial Evidence, 702. 

If, in addition to the evidence introduced by appellant, 
it had been shown that Hollis was in possession of the lot 
at the rendition of the judgment, then the burthen would 
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have been thrown upon appellees to disprove the appel- 
lant’s case, or show a superior title in themselves. 

We are of the opinion the court erred in refusing to 
admit the evidence offered by appellant, and for this 
the judgment ought to be reversed. 


REVERSED AND REMANDED. 


(Opinion delivered March 11, 1881.] 





J. H. PEREGOY AND WIFE Vv. ISADORE KOTTWITz. 
(Case No. 1208.) 


1. HOMESTEAD.— Two adjoining parcels of land separated by a partition 
fence belonged to a man and his wife, who occupied as their home a 
residence on one of them; each parcel was improved, having on it 
a dwelling house, with outhouses. The husband executed in Feb- 
ruary, 1876, a deed of trust to secure a loan on the parcel of land, 
the houses on which were not then actually occupied by him, The 
wife did not join in the deed. Ina suit between the wife, asserting 
homestead rights, and the purchaser at sheriff's sale, after foreclosure 
of the lien, held — 

1. If the money was loaned and the deed of trust executed be- 
fore the husband and wife asserted a homestead claim to, and 
used the place for, homestead purposes, the homestead right could 
not attach so as to defeat the trust deed. 

2. In the absence of such assertion of homestead claim and 
exercise of homestead use, the husband could execute a valid 
trust deed on the property to secure a loan. 

2. CHARGE OF COURT — FACT CASE.— See statement of case for a charge 
of the court in regard to aclaim of homestead rights, which was 
sustained. 


APPEAL from Harris. Tried below before the Hom 
James Masterson. 

Isadore Kottwitz, as guardian of the Coleman minors, 
brought trespass to try title against J. H. Peregoy and 
W. O. Waters, the tenant of Peregoy, in possession of 

VoL. LIV— 32 
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the premises sued for. J. H. Peregoy pleaded a general 
denial. 

Jane Peregoy, the wife of J. H. Peregoy, intervened in 
the case, and claimed the premises sued for as a part of 
the homestead of herself and J. H. Peregoy. 

The plaintiff filed a replication to intervenors’ claim of 
homestead rights, and set up that in February, 1876, J. 
H. Peregoy borrowed about $3,000 of plaintiff, and gave 
a deed of trust on the property in controversy to secure 
the debt; that subsequent to giving the deed of trust, J. 
H. Peregoy conveyed the premises to his son, W. H. 
Peregoy, and W. H. Peregoy executed his notes to J. H. 
Peregoy for five thousand dollars for the property; that 
plaintiff subsequently became the owner of the notes exe- 
cuted by W. H. to J. H. Peregoy, sued on them, recov- 
ered judgment against J. H. and W. H. Peregoy, sub- 
jecting the property to the lien of the notes, and purchased 
the property at sale under that judgment. 

There was a verdict and judgment in favor of plaintiff 
for the land against all the defendants. The intervenor, 
Jane Peregoy, and her husband, filed a motion for a new 
trial, which having been overruled, they gave notice of 
appeal, and assign as error the charge of the court. There 
were no exceptions taken or special charges asked. 

The charge of the court was as follows: ‘‘ Find for 
plaintiff, unless the proof shows that prior to the date of 
the notes upon which the judgment of Kottwitz v. J. H. 
Peregoy was rendered, the land in controversy was in 
fact a part and parcel of the home place of J. H. Peregoy 
and his wife, and as such used by him prior to the date of 
the loan of money from Sterne, guardian, if the proof 
shows such loan of money. If the proof shows that prior 
to the using and claiming the piece of land in controversy, 
J. H. Peregoy had given notes to the Coleman minors and 
Samuel Sterne, their guardian, secured by a trust deed, 
and that after the sale from the father to the son, 
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the father turned over the son’s note to the guardian, 
then the homestead rights, if any, are subordinate to the 
debt to said minors so secured. 

“Or if the proof shows that, at the time of borrowing 
of the minors by J. H. Peregoy, the place in controversy 
was not in use as a part of the homestead, but was a piece 
of land acquired after the original homestead of Peregoy, 
acquired from Hennessy, then find for plaintiff. The 
homestead protected by the law is the place of residence, 
not merely a convenient piece of adjoining land acquired 
at a different time. Whether or not the McGowan piece 
of land now in controversy was ever, in fact, a part and 
parcel of Peregoy’s homestead, is for you to determine 
from a fair consideration of all the facts. If the proof 
shows that the said piece of land in controversy was 
separated by a fence, and was rented out, and never actu- 
ally used prior to the loan of the minors’ money as and 
for homestead purposes, then find against homestead. 
On the other hand, if the proof shows that prior to, and 
at the same time of, the loan from the Coleman minors, 
that in truth and in fact, said piece of land was actually 
used as a part and parcel of the home place of Peregoy 
and wife, then notwithstanding Peregoy sold it, find for 
defendants, that it is a part and parcel of the homestead 
of defendants.” 

There was no pretense that the two improved parcels 
of ground were in quantity or value in excess of the 
amount which could be protected as a homestead. 


(No briefs on file for either party. ] 


Warts, COMMISSIONER.— The case before us is one of 
not unfrequent occurrence in this state, where money 
has been segured as a loan, upon the faith of a lien as 
security upon a lot or lots of land, and in which the 
homestead indications are attempted to be made to appear 
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much stronger upon the trial than they did actually ap- 
pear at the time the loan was secured. 

Here, Peregoy was occupying a lot, upon which was 
situated a dwelling, outhouses and other appliances nec- 
essary to constitute a home. Adjoining this he had pur- 
chased another lot, upon which was also situated a dwell- 
ing, outhouses, etc., necessary to make it a home, To 
all appearances he owned two places, occupying the 
one and renting the other. Under this condition of 
affairs he applied to Sam Sterne, who, as guardian of 
the minors, had money to loan, and succeeded in ob- 
taining a loan, upon the faith of a deed of trust upon 
the place not occupied by him, as security therefor. 
Subsequently he conveyed the place to his son, taking 
his notes for the purchase money thereof; he delivered 
the son’s notes to the appellee, Kottwitz, who had then 
become the guardian of the minors. 

Mrs. Peregoy did not sign and acknowledge either the 
trust deed or conveyance to the son. Kottwitz sued on 
the notes, secured the foreclosure of the lien, and pur- 
chased the property. He then sued Peregoy and Waters 
for the place. Mrs. Peregoy intervened and asserted the 
homestead claim, «verring that they had used and claimed 
the same as part of their homestead; that the use con- 
sisted in planting and cultivating a garden thereon, get- 
ting water out of the cistern, etc. This was denied by 
the plaintiffs. The issue of fact thus made was submitted 
to the jury for their determination, and the finding there 
on was against the appellants. 

It is urged by appellants that the court erred in its 
charge to the jury; that an erroneous statement of the 
law applicable to the case was therein given; that the jury 
was misled by the same; and that it was a charge upon 
the weight of evidence. 

The charge must be taken and considered as a whole. 
And after carefully considering the same in this way, we 
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have been unable to find any such error in the charge as 
would warrant a reversal of the judgment. 

If the money was loaned, and the deed of trust ex- 
ecuted, before appellants asserted a homestead claim to, 
and used the place as a homestead, then the homestead 
right could not thereafter attach to the same so as to de- 
feat the trust deed. And in such case the husband, inde- 
pendent of the wife, could make any disposition of the 
property that he saw proper, to discharge the lien. 

The charge of the court was in accord with this view of 
the law, and was a correct exposition of the same. Nor 
do we think that the charge is subject to the other objec- 
tions taken thereto. 

No exceptions were taken, and no special charge asked 
upon the trial. This being the fact, it is not every error in 
the charge that will be ground for reversal. We think 
the verdict of the jury is amply sustained by the evidence. 

The constitution protects from forced sale the home- 
stead of a family in a city, town or village, consisting of 
a lot or lots, not to exceed in value five thousand dollars 
at the time of their destination as such, without reference 
to the value of any improvements thereon. It may be 
assumed that the real and important object and purpose 
of the provision was to protect our women and children 
in a home against the rapacity of the eager creditor, and 
the improvident husband or father. It is the home, 
whether it consists of a lot or lots, that is thus protected 
by an unyielding and inflexible constitutional provision. 
And it is the home, only, around which this protecting 
shield is thrown, by the lawof theland. Our state stands 
pre-eminent in this respect; and that eminence is due to 
the wisdom and statesmanship of such of the fathers of our 
jurisprudence as the lamented Hemphill, Lipscomb and 
Wheeler, whose names are hallowed with the most 
cherished memories of the young republic and the infant 
state. 
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No more sacred duty can be imposed upon the courts of 
justice than to preserve and vigorously enforce this pro- 
vision in its true spirit and intent, to carry out its prime 
object and purpose, and thus not only to attain that object, 
but also that there might eventuate therefrom all the 
cumulative and incidental benefits that were discovered and 
appreciated by those jurists who originated the idea and 
formulated it into a constitutional provision. Its enforce- 
ment is the bulwark that protects the babe and the 
mother, the orphan and the widow, from penury, destitu- 
tion and want. Its enforcement concentrates our affec- 
tions upon the home and the soil upon which we live, and 
in a manner makes us fixtures and permanent citizens. 

But while the céurts should be urged by such considera- 
tions to promptly extend the arm of justice in protecting 
these rights, there is a corresponding duty to prevent the 
right from being converted into a cover for covin and 
fraud. 

Evil attends the greatest good. So, as a rule, the 
greater the benefit conferred by law, the more insidious 
and active the fraud in attempting to pervert it. There 
will ever be two sides to the question; and should the 
courts devote entire attention to the one, corruption and 
fraud will steal in upon the other, and convert the right 
into the wrong and benefits into curses. 

The constitution protects the home, but will never toler- 
ate a fraud. 

We are of the opinion that there is no error in the 
judgment, and that it ought to be affirmed. 


AFFIRMED, 





(Opinion delivered March 22, 1881.] 
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ELIZABETH S. WALDROM V. CAROLINE E. ZACHARIE. 
(Case No. 507.) 

1, ACTION — VENDOR’S LIEN.— The owner of a note secured by a ven- 
dor’s lien, who obtains a judgment for his debt in a proceeding in 
personam, is not thereby precluded from maintaining a second suit, 
having for its object the enforcement of the vendor's lien. 

2. DISTINGUISHED.— This case distinguished from Wasson v. Davis, 34 
Tex., 165. 


APPEAL from Freestone. Tried below before the Hon. 
John B. Rector. 


Likens & Stewart, for appellant. 
Theo. G. Jones, for appellee. 


QUINAN, COMMISSIONER.— This was a suit by Caroline 
EK. Zacharie, executrix of the estate of J. W. Zacharie, 
deceased, against Elizabeth $. Waldrom, a feme sole, to 
enforce the vendor’s lien upon a tract of land. 

In September, 1864, appellant purchased from J. W. 
Zacharie a tract of land, for which she executed her prom- 
issory note for $800, and containing a recitation of the 
fact that the note was given for the consideration of the 
land purchased. ; 

On the sth day of March, 1867, J. W. Zacharie recov- 
ered judgment 7v personam in the district court of Free- 
stone county against appellant, for the principal and 
interest of the note, but without seeking or obtaining a 
decree of foreclosure of the vendor’s lien. Upon this 
judgment no execution issued; J. W. Zacharie died in the 
meantime; on the 25th day of November his executrix, 
appellee herein, brought a second suit seeking enforcement 
of the vendor's lien, which was decreed by the court be- 
low in its judgment, as prayed in her petition, from which 
judgment this appeal is prosecuted. 
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The sole question, as we conceive, in the record pre- 
sented for discussion, is, Did Zacharie, the vendor, intend 
to abandon his lien by failing to ask its enforcement in 
the first suit, and judgment obtained? 

This is the appellant’s statement of the case and the 
point in controversy. There is no other question pre- 
sented by the record. 

We think this question must be answered in the nega- 
tive. A more correct statement of the question, however, 
would be, whether the failure to pray a foreclosure of the 
vendor's lien in the first suit was an abandonment of it? 

This very point has been decided in McAlpin v. Bur- 
nett, 19 Tex., 499. It is unnecessary further to discuss 
the question. No controversy is raised about costs. 

The case referred to by appellant’s counsel, Wasson v. 
Davis, 34 Tex., 165, presents no analogy to the present 
case. The question there was, whether the taking of a 
new note, making no mention of a vendor’s lien, in settle- 
ment of other notes given for land, on which partial pay- 
ments had been made, and including also an amount for 
cattle and provisions, should, under the circumstances 
attending the transaction, be held to be a waiver of the 
vendor’s lien. 

There is no fact in evidence here from which it could be 
legitimately inferred that the lien was waived. The lien 
was indicated on the face of the note. And as we have 
seen, it was not lost simply by a failure to seek its enforce- 
ment in the suit upon the note. 

We think the judgment ought to be affirmed. 


AFFIRMED, 








[Opinion delivered March 21, 1881.] 
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G. W. LEMMEL v. JOSEPH PAUSKA ET AL. 
(Case No. 678.) 


1, EXECUTOR — EXECUTION.— Property in the hands of an executor, act- 
ing under the provisions of the statute (Pasch. Dig., 1371), is hable 
to execution in the same manner as any other property which may 
be administered under a power. 

2. MANDATE — EXECUTION.— When a judgment of the district court is 
affirmed by the supreme court, and the mandate filed with the dis- 
trict clerk, no further order is required to authorize the district clerk 
to issue execution thereon. 

8. EXECUTOR — EXECUTION.— An executor who is sued on a monied 
demand before the expiration of twelve months after the probate of 
the will, is not required to plead thereto until the expiration of 
twelve months from the date of its probate (Pasch. Dig., art. 1371). 
But if he appears and pleads before the expiration of the twelve 
months, he waives his statutory privilege, and the judgment ren- 
dered against him in such case would be as valid and binding as if 
he had pleaded after the twelve months had expired. 

4. FACT CASE— COLLATERAL PROCEEDING.— See statement for facts un- 
der which it was held that a sheriff's deed and execution were not 
void, or so irregular as to be subject to attack in a collateral 
proceeding. 


Se) 


APPEAL from Harris. Tried below before the Hon. 
James Masterson. 

On the 17th day of October, 1874, Josephine and Sophia 
Pauska, children of Joseph Pauska, deceased, and Fanny 
Culmore, surviving widow of Joseph Pauska, joined by 
her present husband, Charles Culmore, filed their petition 
in district court of Harris county, in form of trespass to 
try title, to recover of appellant, G. W. Lemmel, lots 
Nos. 7, 8, 9 and 10, in block No. 279, with improvements, 
situated in the city of Houston. The appellee, Fanny, 
claiming one-half ascommunity property between herself 
and Joseph Pauska, and the other appellees, Josephine 
and Sophia Pauska, the other half, by inheritance from 
their deceased father. 

An amendment to the original petition was filed, by 
which the appellee, Fanny Culmore, claimed three-fourths 
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of the property in controversy, under the will of Joseph 
Pauska, bequeathing his entire estate to her; and the 
appellee, Josephine, claimed the one-fourth, by virtue of 
article 5364, Paschal’s Digest, alleging that said Josephine 
was born after said will was made, and before the death 
of the testator; that she was pretermitted by the will, and 
that no provision had been made for her by the testator 
out of the assets of his estate; that Sophia was born be- 
fore the will was made, and was therefore cut off by 
the will; that the will had been duly probated and the 
estate closed, and that at the time of the adoption of the 
constitution of the state of Texas of 1870, suspending all 
limitation laws, Fanny was a married woman and Jose- 
phine a minor. 

The record discloses the further facts that Josephine 
Pauska died in September, 1867; and that Fanny was ap- 
pointed executrix without bond. 

The defendant on the 29th of October, 1874, filed a gen- 
eral demurrer and plea of not guilty; and on the 22d of 
April, 1875, an amended answer, pleading the statute of 
limitations of three and five years, suggesting purchase 
in good faith, and alleging that he had erected permanent, 
valuable improvements upon the land, worth $5,000, and 
asking payment for same. 

On the 7th of May, 1875, another amended answer, 
alleging that on the 16th of May, 1867, one Leopold Daus 
recovered a judgment in the district court of Harris 
county against Joseph Pauska for the sum of $1,634.65; 
that execution issued under this judgment March 12, A. 
D. 1868, was levied upon the property in controversy, 
then the assets of the estate of Joseph Pauska in the 
possession of his executrix without bond (said Fanny), 
and was sold on the 7th day of April, 1868, when appel- 
lant purchased the same and paid his bid, amounting to 
$435, to the sheriff, and asked to be subrogated to the 
rights of the judgment creditor, Leopold Daus, in the 
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event of plaintiffs’ recovery; praying for a judgment 
against the plaintiffs below for $435 so paid out by him. 

The record discloses the further facts that the judgment 
of Leopold Daus against Joseph Pauska was rendered 
May 16, 1867, was appealed to supreme court, and that 
Joseph Pauska died pending the appeal, in 1867; that 
Fanny Pauska appeared in the supreme court, suggested 
the death of Joseph, and made herself a party as execu- 
trix of his last will and testament; that the judgment 
was affirmed against the executrix and the sureties on the 
appeal bond, by the supreme court, the 6th day of Febru- 
ary, 1868, and the mandate was filed in the court below 
the 12th day of March, 1868. It contains the following 
recital: ‘‘Wherefore we command you to observe the 
order of our supreme court in this behalf, and in all 
things to have it duly recognized, obeyed and executed.” 

Execution was issued on the mandate and affirmed; 
judgment against the property of Joseph Pauska, de- 
ceased, in the possession of Fanny, and against the sure- 
ties on the appeal bond. This execution was levied on 
the land in controversy, and after advertisement, the 
same was sold at sheriff’s sale April 7, 1868, and pur- 
chased by appellant. 

The case was tried before a jury, and after introducing 
in evidence the judgment and mandate of the supreme 
court, the will of Joseph Pauska, appointing his wife, 
Fanny, independent executrix, and the probate of the 
will, appellant offered in evidence the execution and re- 
turn and the sheriff’s deed to him for the land, to which 
appellees objected on the following grounds: Ist. That 
no execution could legally issue against the assets of 
Joseph Pauska, deceased, in the hands of his executrix. 
2d. That twelve months had not elapsed from the rendi- 
tion of the judgment until the issuance of execution, 
and therefore the execution and all done under it was 
void. 
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of the property in controversy, under the will of Joseph 
Pauska, bequeathing his entire estate to her; and the 
appellee, Josephine, claimed the one-fourth, by virtue of 
article 5364, Paschal’s Digest, alleging that said Josephine 
was born after said will was made, and before the death 
of the testator; that she was pretermitted by the will, and 
that no provision had been made for her by the testator 
out of the assets of his estate; that Sophia was born be- 
fore the will was made, and was therefore cut off by 
the will; that the will had been duly probated and the 
estate closed, and that at the time of the adoption of the 
constitution of the state of Texas of 1870, suspending all 
limitation laws, Fanny was a married woman and Jose- 
phine a minor. 

The record discloses the further facts that Josephine 
Pauska died in September, 1867; and that Fanny was ap- 
pointed executrix without bond. 

The defendant on the 29th of October, 1874, filed a gen- 
eral demurrer and plea of not guilty; and on the 22d of 
April, 1875, an amended answer, pleading the statute of 
limitations of three and five years, suggesting purchase 
in good faith, and alleging that he had erected permanent, 
valuable improvements upon the land, worth $5,900, and 
asking payment for same. 

On the 7th of May, 1875, another amended answer, 
alleging that on the 16th of May, 1867, one Leopold Daus 
recovered a judgment in the district court of Harris 
county against Joseph Pauska for the sum of $1,634.65; 
that execution issued under this judgment March 12, A. 
D. 1868, was levied upon the property in controversy, 
then the assets of the estate of Joseph Pauska in the 
possession of his executrix without bond (said Fanny), 
and was sold on the 7th day of April, 1868, when appel- 
lant purchased the same and paid his bid, amounting to 
$435, to the sheriff, and asked to be subrogated to the 
rights of the judgment creditor, Leopold Daus, in the 
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event of plaintiffs’ recovery; praying for a judgment 
against the plaintiffs below for $435 so paid out by him. 

The record discloses the further facts that the judgment 
of Leopold Daus against Joseph Pauska was rendered 
May 16, 1867, was appealed to supreme court, and that 
Joseph Pauska died pending the appeal, in 1867; that 
Fanny Pauska appeared in the supreme court, suggested 
the death of Joseph, and made herself a party as execu- 
trix of his last will and testament; that the judgment 
was affirmed against the executrix and the sureties on the 
appeal bond, by the supreme court, the 6th day of Febru- 
ary, 1868, and the mandate was filed in the court below 
the 12th day of March, 1868. It contains the following 
recital: ‘‘Wherefore we command you to observe the 
order of our supreme court in this behalf, and in all 
things to have it duly recognized, obeyed and executed.” 

Execution was issued on the mandate and affirmed; 
judgment against the property of Joseph Pauska, de- 
ceased, in the possession of Fanny, and against the sure- 
ties on the appeal bond. This execution was levied on 
the land in controversy, and after advertisement, the 
same was sold at sheriff’s sale April 7, 1868, and pur- 
chased by appellant. 

The case was tried before a jury, and after introducing 
in evidence the judgment and mandate of the supreme 
court, the will of Joseph Pauska, appointing his wife, 
Fanny, independent executrix, and the probate of the 
will, appellant offered in evidence the execution and re- 
turn and the sheriff’s deed to him for the land, to which 
appellees objected on the following grounds: ist. That 
no execution could legally issue against the assets of 
Joseph Pauska, deceased, in the hands of his executrix. 
2d. That twelve months had not elapsed from the rendi- 
tion of the judgment until the issuance of execution, 
and therefore the execution and all done under it was 
vold. 
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The court sustained these objections and excluded the 
evidence. 

Verdict and judgment in favor of appellees for the 
land, upon their paying to the defendant below, G. W. 
Lemmel, $1,400, value of improvements, and the sum of 
$56.50, as the balance due him for the money paid by him 
for the property and interest, after deducting $425 for 
use and occupation, and $200, value of improvements on 
the land when purchased by Lemmel. 





Likens & Stewart, for appellant. 


A. R. Masterson, for appellees. 

I. The court did not err in excluding the execution 
issued under the judgment of Leopold Daus against 
Joseph Pauska, and the levy and return of sheriff on 
same, because an execution against an estate of a deceased 
person is unauthorized. Pasch. Dig., art. 1371; Hogue v. 
Sims, 9 Tex., 548. 

II. The execution issued under the judgment of Leo- 
pold Daus was not improperly excluded, because the judg- 
ment was not obtained in a suit commenced against an 
independent executrix, allowing her twelve months within 
which to plead to same, and twelve months had not ex- 
pired between final judgment and issuance of execution. 
Pasch. Dig., art. 1371; Hogue v. Sims, 9 Tex., 548. 

III. The court did not err in excluding the deed of A. 
B. Hall, sheriff, to appellant, dated 7th of April, 1868, 
because the execution under which the sale was made 
was illegally issued. The execution was issued and run 
against a dead man’s estate. Pasch. Dig., art. 1871; 9 
Tex., 548. 


Watts, COMMISSIONER.— The statute in force at the 
time of the rendition of the judgment against Joseph 
Pauska, the affirmance of the same, and the issuance of 
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the execution and sale thereunder, prescribes that: ‘Any 
person capable of making a will may so provide by his 
or her will, that no other action shall be had in the county 
court in relation to the settlement of his or her estate, 
than the probating and registration of his or her will, and 
the return of an inventory of the estate; and in all such 
cases, any person having a debt or claim against said 
estate may enforce the payment of the same by suit 
against the executor of said will; and when judgment is 
recovered against such executor, the execution shall run 
against the estate of such testator in the hands of such 
executor; provided, that no such executor shall be re- 
quired to plead to any suit brought against him for money 
until the expiration of twelve months from the date of 
the probate of such will.” Pasch. Dig., 1371. 

The record clearly shows that Fanny Pauska was the 
executrix under the will of Joseph Pauska; that the same 
Was an independent will, coming within the provisions of 
the above articles. That said will had been duly probated, 
and that she had qualified as such executrix and had re- 
turned an inventory of the property of the estate; and 
as such executrix she voluntarily appeared before the 
supreme court, and made herself as sucha party, and 
prosecuted the appeal. In the case of Rogers v. Harri- 
son, 44 Tex., 169, the court held that the property in the 
hands of such executor is liable to execution in the same 
manner as any other property which may be administered 
under a power. It is provided in effect by art. 1371, 
Paschal’s Digest, that when the supreme court affirms the 
judgment of the district court, the mandate shall be filed 
in the court below, and the clerk shall, without further 
order of the district court, issue execution thereon. 

In this case, the mandate of the supreme court was 
filed in the district court, and the clerk, without further 
order of the court, issued the execution thereon. 

There is nothing in article 1371, quoted above, that pre- 
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scribes the form of the judgment in such cases; but it 
says execution shall run against the property of the estate 
in the hands of such executor. The provision, that such 
executor shall not be required to plead to a monied de- 
mand until the expiration of twelve months from the date 
of the probate of the will, does not prohibit such executor 
from pleading to such demand at any time. And, in our 
opinion, if he does so appear and plead before the expira- 
tion of the twelve months, he thereby waives the statu- 
tory privilege, and the judgment rendered against him 
in such case would be as valid and binding as if he had 
appeared and pleaded after the expiration of the twelve 
months. The execution and sheriff’s deed were not void 
or so irregular as to be subject to collateral attack. In 
our opinion, the court erred in excluding the testimony, 
for which the judgment ought to be reversed and the 
cause remanded. 





REVERSED AND REMANDED. 


[Opinion delivered March 21, 1881.] 





R. D. LOPER ET AL. V. JAMES ROBINSON. 
(Case No. £96.) 


1, ConTRACT — DECLARATIONS.— A contracting party who makes repre- 
sentations concerning a fact intended to influence, and which do 
influence, the conduct of another with whom he is contracting, is 
responsible for injury resulting from them, if they should prove 
false, no matter how innocently made or honestly believed. 

2. CHARGE OF COURT.— An erroneous instruction will not vitiate 
a judgment, unless shown to have produced actual or possible injury 
to appellant. 

8. Fact casE.—See case for facts, where a representation made by 

a contracting party, untrue in fact, on which was predicated a 

charge of the court not approved, was not sufficient to require 

a reversal of judgment. 
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APPEAL from Freestone. Tried below before the Hon. 
John B. Rector. 

Robinson sued Loper and McElroy upon a note for 
$1,203, upon which were indorsed two credits, amounting 
to S700. 

Defendants answered, alleging that the note was given 
for a tract of land which plaintiff represented to contain 
1,231 acres, when in fact it only contained 1,091 acres; 
that they purchased at the price of $3 per acre, and they 
claimed a proportional abatement for the number of acres 
short. 

They also alleged that plaintiff represented to them 
that there was a valuable cedar brake on the land, and 
that this was with them an important inducement in 
their purchase at that price; that they relied upon that 
representation, and gave the price they did, because of it; 
that in fact there was no cedar brake upon it, and that it 
is not worth as much as they agreed to pay, or would 
have been willing to pay, by $500, had they known there 
was no cedar brake upon it. Prayer for judgment in 
reconvention for $500. 

They also claimed another payment on the note of 
$300. The plaintiff replied that he surveyed the land 
himself, by agreement of parties, and that defendants 
were present and assisted, and carried the chain, and 
agreed to abide by that survey, and expressed themselves 
satisfied therewith. That they saw the land, and could 
not be deceived in relation to the cedar brake, and denied 
making any representations to them about it. 

The evidence showed that the defendants contracted 
for the land at $3 an acre, agreeing to have it surveyed, 
and take it at what it should appear to contain, at $3 an 
acre; that plaintiff surveyed the land, and made the cal- 
culations, showing there were 1,231 acres in the tract, the 
defendant McElroy being present and carrying the chain. 
That when the land was purchased, plaintiff represented 
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to defendants that there was a cedar brake on the land, 
and this was an important inducement with them to buy 
the land at that price, and they relied upon plaintiff's 
representations. They afterwards ascertained there was 
no cedar brake upon the land, except some scrubby cedar, 
and that the tract was not worth as much by $250 as it 
would have been had it been as plaintiff represented. 
The witness stated that he assisted in the survey, knew 
where the lines run, knew they did not include the cedar 
brake, and after the survey was made executed the 
promissory note sued on in this case, and made no com- 
plaint about the cedar brake. 

The defendant Loper also testified to the same facts as 
his co-defendant. He admitted all that McElroy didas to 
the execution of the note, and received the deed for the 
land from plaintiff, knowing that the cedar brake was 
not included in the survey, and made no complaint about 
it, for fear plaintiff would demand payment of a note 
previously given for the land, and sue them. 

In relation to the quantity of the land in the survey, 
the testimony was conflicting; one witness testifying that 
the tract contained but 1,095 acres; another testified that 
if the surveyor’s calculations were incorrect, that by his 
plat the land contained 1,103 acres; that he had calcu- 
lated the land by the field notes in the deed, and found it 
to contain near about 1,231 acres, and that the previous 
witness had not made his calculations by a correct mode. 
Robinson, who surveyed the land, said he found it to con- 
tain 1,231 acres. He says he did not represent there was 
a cedar brake on the land. 

The judge charged the jury in respect to the additional 
payment claimed, and in respect to the deficiency of acres, 
and of his charge in these respects the defendants made 
no complaint. 

In respect to the cedar brake, the charge of the court 
is: ‘‘If you find that the plaintiff willfully represented to 




















LOPER Vv. ROBINSON. 





Opinion of the court. 





defendants that there was valuable cedar timber on the 
land sold them, and that such representations were totally 
or in part false, and formed a material inducement with 
dofendants in purchasing the land, then plaintiff is liable 
to the defendants for the diminution in the value of the 
land, occasioned by the failure of the land to contain the 
cedar timber as represented by the defendants.” 

The jury found a verdict for the plaintiff for $481.95, 
of which plaintiff remitted $75. 

The defendants moved for a new trial, which being 
overruled they appealed. 

The errors assigned are: 

1. The fifth instruction referred to above. 
. That the verdict is contrary to the law and evidence. 
. That the court erred in overruling the motion for 
new trial. 


~~» 
2 
o 


Thos. G. Jones, for appellants. 
W. B. Robinson, for appellee. 


QUINAN, COMMISSIONER.—The assignments of error 
which complain of the verdict, it will be seen from an ex- 
amination of the testimony, are not well taken. As re- 
spects the quantity of land in the survey the testimony is 
conflicting, and it was for the jury to determine the issue 
from the facts before them. Upon this subject, we can- 
not say that there was no evidence to sustain the finding, 
and consequently their verdict cannot be disturbed. 

The only objection made to the charge of the court is 
that it qualified the effect of the representations of plaint- 
iff with respect to the cedar brake, by the use of the word 
‘‘ willfully,” and made the right of the defendants to re- 
cover because of the falsity of them to depend upon the 
fact, not only that they were induced to buy the land by 
them, and that they were false, but that they must have 
been willfully made. 

VoL. LIV—33 
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It is not very clear to us that this objection is sound. 
It is true that the representations by which a party may 
be induced to act, and upon which he does act, relying 
upon them, need not be fraudulently made, to entitle him 
to relief for any injury caused by them. If they are in- 
tended to influence him, and expected to have that effect, 
and really do influence his conduct, it is but just that the 
party making them shall be held responsible for their 
verity, if they should prove false, no matter how inno- 
cently made or honestly believed. Pendarvis v. Gray, 
41 Tex., 329, is a case very much like the present in some 
of its features. It is there said, that the fact that the de- 
fendant innocently repreSented the land to be on a cer- 
tain creek, leaves him liable for the legal consequences of 
his statements. They are the same as if they were made 
with the intention to deceive. But there the defendant 
had pointed out to plaintiff the land, telling him it was 
his, that it was every way suitable for his purposes, and 
the plaintiff bought solely relying upon those representa- 
tions. 

In Mitchell v. Zimmerman, 4 Tex., 80, Mr. Justice 
Wheeler says: ‘‘ There was a gross and palpable misrepre- 
sentation intentionally practiced upon the defendant by the 
plaintiff in a most material point.” ‘* The representation 
was in a matter respecting which the defendant is not sup- 
posed to have been equally with the plaintiff acquainted 
with the facts, and it was made in a manner so positive 
and definite as naturally to induce the former to forbear 
using the means of information which for his own secu- 
rity he might otherwise have employed. And these are 
the circumstances which render the misrepresentations 
of a character to avoid the contract.” The cases in our 
reports are generally those in which there was an intention 
to deceive, but still there are many others in which the rule 
is laid down, that it is not material whether the party mis- 
representing the fact upon the belief of which another is 
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induced to act, knew it to be false, or believed it to be true; 
he is still responsible for the injury sustained by the 
party who relied upon it. See Sayles’ Treatise, 2d ed., and 
cases cited in § 84. 

The charge in the present case would have been doubt- 
less more consonant with the views expressed by our 
supreme court if the word willfully had been omitted. 
The word does not, however, mean ‘‘ knowingly,” or im- 
ply, as appellant contends, an intention to misrepresent. 
It has received judicial construction in the doctrine of 
estoppels. In Freeman v. Cooke, 2 Exch., 663, Parke, 
B., says: “‘ By this term willfully we must understand, if 
not that the party represents that to be true which he 
knows to be untrue, at least that he means his represen- 
tation to be acted upon, and that it is acted upon accord- 
ingly.” 2 Parsons on Cont., 793. And if in this sense it 
had been used in the charge given, and could so have been 
understood only to have been used, not as requiring that 
Robinson’s representations, in order that he should have 
b2en bound by them, should have been wrongfully or 
daceitfully made, but that, whether innocently made or 
not, they were made with a design to influence the con- 
duct of the defendants, and did so influence them, as Rob- 
inson knew, we might hesitate to pronounce it erroneous. 
It would seem to be a harsh rule to visit the same conse- 
quences upon the utterances of honestly believed state- 
ments, not made with the intention that they shall be 
acted upon, and without expectation that they would be, as 
where false statements are made, though in ignorance of 
their falsity, but with the intention that they shall be 
acted upon and believed by others, who are thereby in- 
duced to do what they would not otherwise. 

Conceding, however, that the charge is erroneous, it by 
no means follows that the error is sufficient to work a 
reversal of the judgment. 
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An erroneous instruction will not vitiate a judgment 
unless shown to have produced actual or possible injury 
to the appellant. Salinas v. Wright, 11 Tex., 572; Hol- 
lingsworth v. Holshousen, 17 Tex., 41. So in Carter v. 
Gaines, 44 Tex., 548, it was held that an erroneous charge, 
which manifestly from the record could have worked no 
injury, and did not affect the rights of the parties, was no 
ground for reversal. 

Now, in the present case, the statement of facts discloses 
that it was proven by the oath of the defendants them- 
selves, that at the time when they executed the note sued 
on, and when they received their deed to the land, they had 
definitely ascertained and well knew that there was no 
cedar brake upon the land they purchased. Whatever 
may have been their information when they first traded 
for the land, and whatever representations, true or false, 
may have been then made to them by Robinson to induce 
them to purchase, the fact is incontestible, that when they 
consummafed their contract, before then incomplete, and 
surveyed the land, and executed their note for the pur- 
chase money, they had the fullest knowledge, from actual 
inspection, of the character of the property they were 
purchasing. It is beyond controversy that there was 
then no deceit practiced upon them, nor could there 
have been. If they were circumvented they were will- 
ing dupes. They shut their eyes and closed their lips, 
when they could have seen for themselves, and uttered 
no complaint when they could have spoken. Under 
such circumstances, they have no right to complain of 
the enforcement against them of their obligation know- 
ingly, willfully and deliberately consummated. Thatcher 
v. Jones, 31 Maine, 528. ‘‘ It is morally certain that they 
were not injured” by the erroneous instruction given by 
the judge upon the trial. The facts proved precluded 
them from any defense upon the ground of Robinson’s 
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representations, true or false. So that it becomes wholly 
immaterial whether the instruction was right or wrong. 
In any event they are bound to pay the obligation. 
There was consequently no error in refusing a new 
trial. 
The proper disposition of this case is to affirm the judg- 
ment. 


AFFIRMED. 
[Opinion delivered March 18, 1881. ] 





THe Ciry orf GALVESTON v. P. J. Loontn. 
(Case No. 1268.) 


1. CITY CHARTER — CONSTRUCTION OF SIDEWALKS.— The city charter of 
the city of Galveston of 1871 prohibited the borrowing for general 
purposes of more than fifty thousand dollars. Held, that this pro- 
hibition did not limit the power of the city to borrow money, or 
create a debt for alarger amount for the improvement of its side- 
walks, because: 

1. Improvements of sidewalks, the ultimate cost of which must 
be defrayed by the lot owner whose property is benefited, are 
made for a special, and not a general purpose. 

2. The intention of the city charter was to empower the coun- 
cil to cause the improvement of sidewalks to be made at the 
expense of the city, which was ultimately to be assessed against 
the lots benefited. 

3. The express power being granted to construct sidewalks, for 
which the lot was ultimately responsible, the city had the implied 
authority to contract such obligations as were necessary to exe- 
cute the power. 

2. CASES APPROVED.— Hitchcock v. Galveston, 6 Otto, 349, approved. 

3. LimMITATION.— Limitation on a coupon attached to a bond begins to 
run from the date when the coupon is due, and not from the matu- 
rity of the bond. 


APPEAL from Galveston. Tried below before the Hon. 
Wm. H. Stewart. 

Suit by P. J. Loonie against the city of Galveston, ap- 
pellant, on one hundred and thirty-five “coupons.” He 
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alleged that in consideration of materials furnished and 
work and labor performed by him and his assignors under 
contract with appellant, in and about the erection of its 
sidewalks, and the filling up of certain of its lots and 
blocks, the city made, executed and delivered to him and 
his assignors its sixteen bonds, signed by the mayor 
and countersigned by its treasurer, and sealed by its cor- 
porate seal. That those bonds were authorized by appel- 
lant to be issued as and for its obligation to pay for such 
materials, work and labor, by ordinances passed by it on 
August 19 and December 3, 1873, entitled respectively: 
** An ordinance authorizing the issuance and sale of two 
hundred and fifty thousand dollars of the bonds of the 
city of Galveston, for the purpose of improving side- 
walks, by filling, raising and curbing the same;” and, 
** An ordinance authorizing the issuance and sale of fifty 
thousand dollars of the bonds of the city of Galveston, 
for the purpose of filling up ‘ Hitchcock’s bayou,’ and for 
other like sanitary purposes, and to create a fund to pay 
the interest and principal of the said bonds.” 

Appellee further alleged that the bonds, by their terms, 
bore interest at ten per cent. per annum from their dates, 
and that at the times of their execution and delivery they 
had attached thereto a number of coupons for interest, 
accruing and to accrue thereon, from their dates, respect- 
ively, inclusive, which were also executed by appellant 
and delivered to appellee and his assignors; that the bonds 
and coupons issued and delivered to his assignors, were, a 
short time after such issuance, sold and delivered to him 
for a valuable consideration; and that all of the coupons 
sued on were due and unpaid, and, at.their maturity, had 
been presented to appellant for payment, and that they 
had never been detached from the bonds. 

It was further alleged that the materials supplied and 
Jabor and work performed for appellant by appellee and 
his assignors, was before the execution and delivery of 
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the bonds and coupons, and that the bonds and coupons, 
with the exception of a small proportion thereof, bore 
date and were executed and delivered in the year 1874, 
the remainder in January, February and March (first 
day), 1875. 

Prayer for judgment ‘‘in the full amount of said cou- 
pons, with interest, for costs of suit, and for such other 
and further relief, general and special,” as, in law and 
equity, the court would award him. 

Appellant answered: 

First. General demurrer. 

Second. Special exceptions as follows: 

1. To the allegations of appellee, as to power and au- 
thority of appellant to contract for the erection and 
construction of its sidewalks, and for the filling up, drain- 
ing or regulating any lot or lots, etc., because said allega- 
tions are unauthorized by appellant’s charter of May, 1871, 
and are otherwise unfounded in law. 

2. To the allegations as to the power and authority of 
appellant, under its charter of 1871, to issue its bonds, or 
other obligations in writing, to pay for materials furnished 
and work and labor performed, for the construction of 
sidewalks, and the filling up of low places; because said 
allegations are not authorized or sanctioned by any pro- 
vision of said charter. ;' 

6. To the allegations which claim of and from appel- 
lant payment for work and labor done by appellee and 
his assignors, because it appears, from the petition, that 
any claims or accounts for such material, and work and 
labor, were barred by the statute of limitations. 

Third. General denial. 

Fourth. Special plea. 

2. That appellant had no power and authority under 
its charter to issue bonds and contract debts for the pur- 
pose of erecting sidewalks and the filling up of low 
piaces, and that the alleged issuance of bonds by appel- 
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lant, as set out in said petition, was wltra vires and void, 
and that appellant was not bound by such unlawful 
bonds. 

4. That if appellant ever became indebted to appellee 
or his assignors in any sum on account of work and labor 
done and materials furnished appellant, as set out in said 
petition, that such indebtedness was barred by the statute 
of limitations, and no recovery could be had thereon. 

Demurrer and exceptions overruled. Judgment for 
appellee. 


R. V. Davidson, for appellant. 

I. The petition discloses that appellee and his assignors 
contracted with appellant for certain purposes, and that 
such contracts were to be satisfied by the issuance and 
delivery of the bonds described in said petition. Such con- 
tract car, or could not be performed without such bonds 
being valid; such bonds are invalid, and said contracts 
to be satisfied therewith are absolutely void, and the 
court erred in overruling the demurrer. Hitchcock v. 
Galveston, 2 Woods, 272, 287; Union Pacific R. R. v. 
Lincoln County, 3 Dill., 300; State v. Swift, 11 Nev., 167. 

If. The charter of the city of Galveston of May 16, 
1871, nor any other law, gave to appellant, or its officers, 
any express or implied power to enact said ordinances, or 
thereunder to issue and deliver said bonds and coupons 
for the purposes set forth in said petition; and the court 
erred in overruling said exception, and holding that ap- 
pellant was bound by such unlawful bonds and coupons. 
Said charter gave to appellant no power to issue said 
bonds and coupons, and the alleged issuance and delivery 
thereof for said alleged objects was in violation of the 
spirit and letter of said charter. Charter of City of Gal- 
veston, May 16, 1871, title 10, art. 30; id., title 4, art. 3, 
secs. 2, 3, 8; id., title 8, art. 8, sec. 1; id., titles 5 and 6, 
entitled ‘‘ Taxation” and the ‘‘ Collection of Taxes;’ 
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Cooley’s Const. Lim., 3d ed., pp. 194-196; 1 Dill on Mun. 
Corp., pp. 173-176; id., sec. 393; id., secs. 610, 653, 
654; Williams v. Davidson, 43 Tex., 1-34; Pye v. Peter- 
son 45 Tex., 312-315; City of Bryan v. Page, 51 Tex., 
532 $36; Hitchcock uv. City of Galveston, 2 Woods’ U. 8. 
C. C., 272-287; S. C., 3 Woods’ U. S. C. C., 269-272; 
Police Jury v. Britton, 15 Wall. (U. S8.), 566-573; Mayor 
v. Ray, 19 Wall. (U.S.), 468-475; Gause v. City of Clarks- 
ville (opinion by Dillon, J.), 1879, ** The hepertar, - 
p. 519; Galveston v. Hitchcock, 96 U. S. (6 Otto), 341-353; 
Rogers v. Burlington, 3 Wall., 666; Seybert v. Pitts- 
burg, 1 Wall., 272; Buchanan v. ‘City of Litchfield (U.S. 
S. C.), October Term, 1880; Chicago Legal News, De- 
cember 18, 1880; Heard v. Providence Ins. Co., 2 Cranch, 
t69, affirmed; Rogers v. Burlington, dissenting opinion, 
Field, J., 3 Wall., pp. 668-669; Dillon on Municipal 
a 9-15; Middleton v. Alleghany Co., 37 Penn. St., 

237; Hackettstown v. Swackhamer, 37 N. J. Law, 191; 
Burnes v. Mayor and Council of At ‘hison, 2 Kansas, 
488, 489; Lippincott v. Pana, 92 IL, 54; Middleport v. 
/Etna Life Ins. Co., 82 Ill., 662; Lucas, Turner & Co. v. 
San Francisco, 7 Cal., 463; Annapolis v. Harwood, 32 
Md., 480; Rupert v. Baltimore, 23 Md., 193; Tarrfield v. 
Radcliff, 20 Iowa, 396; Lake v. Williamsburg, 4 Denio, 
520; McCullough v. Mayor of Brooklyn, 23 Wend., 458; 
Rhinelander v. Mayor, 21 How. Pr., 304; Matter of 
Turfler, 44 Barb., 46; Baldwin v. Oswego, 1 Abb., 62; 
New Albany v. Sweeny, 13 Ind., 245; Roeck v. Newark, 
33 N. J. Law, 129; Bateman v. Mid. Wales R. R. Co., 
Common Law Reports (1st Common Pleas), 499. 


~) 


F. Charles Hume, for appellee. 
I. It appearing from the petition, that, according to its 
contracts, appellant promised to pay for the work done 
by appellee and his assignors at dates subsequent to the 
completion of the work, and to pay semi-annual interest 
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on the amount of the debt until its maturity, and evi- 
denced said promise by executing the bonds described and 
the coupons sued on after the work contracted for had 
been fully completed and accepted, appellee’s right of 
action for the indebtedness so evidenced was not barred 
in either two or four years; and limitation would not 
begin to run against it until the maturity of the bonds to 
which said coupons were attached. De Cordova v. Gal- 
ae 4 Tex., 482 (referring with approval to 19 Vi., 

467; City v. Kaennte, 9 Wall., 483-4; City of Lexington 

’ Butler, 14 Wall., 296-7; Clark v. Iowa City, 20 Wall., 
‘ons Green’s Brice’s Ultra Vires, 2d Am. ed., 271; Clem- 
ons on Corp. Secur., 65; Ferry v. Ferry, 2 Cush., 99). 

If. The court did not err in rendering judgment for the 
amount of the coupons, that is, for the sums shown to 
be due on the face of the coupons, and interest at eight 
per cent. on such sums. Pasch. Dig., art. 3940; Rev. Civ. 
St., art. 2976; San Antonio v. Lane, 32 Tex., 415 (over- 
ruled in 34 Tex., 49, but not on this point); Cromwell wv. 
Sac Co., 6 Otto, 60-2; Aurora City v. West, 7 Wall., 105; 
Gelpeke v. Dubuque, 1 Wall., 178, 206; Hollingsw orth v. 
Detroit, 3 McLean, 472; 2 Daniels’ Neg. Inst., § 1513; 
Green’s Brice’s Ultra Vires, 2d Am. ed., 270; North Penn. 
R. R. Co. v. Adams, 54 Penn. St., 94; Mills v. Town of 
Jefferson, 20 Wis., 56; Va. v. C. & O. Canal Co., 32 Md., 
504; Nat. Ex. Bank v. Hart., Pr. & T. R. Co., 8 R. L, 
875; Cond. Mut. L. Ins. Co. v. C., C. & C. R. R. Co., 41 
Barb., 9. 

III. Conceding that appellee’s right of action is solely 
on the bonds and coupons, I affirm that these are valid 
obligations and justify the judgment appealed from. 
Charter of 1871, secs. 2, 3, 4, 8 of art. 3, title 4; sec. 1, 
art. 10, title 3; sec. 1 of art. 8, title 8; sec. 1 of art. 1, title 
8. This proposition is, in effe set, conceded even by Judge 
Dillon, in a case much relied on by appellant: Cause v. 
City of Clarksville (5 Dillon), 7 Reporter, 521-2. Sec. 1 
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of art. 2, title 8; secs. 36, 47, 53 of art. 3, title 4; sec. lof 
art. i, title 1; compare sec. 2 of art. 3, title 4, with sec. 
28 of act of August 2, 1876, present charter; and in same 
connection, as to rule of interpretation, see United States 
v. Freeman, 3 How., 565; Hitchcock v. Galveston, 6 Otto, 
348-9; Mayor v. Ray, per Hunt, J., 19 Wall., 483; S. C., 
per Bradley, J., 477-8; Whitewater Valley Canal Co. v. 
Vallette, 21 How., 424; Seybert v. Pittsburg, 1 Wall., 272; 
Rogers v. Burlington, 3 Wall, 666-7; 2 Dan. Neg. Inst., 
§$ 1529-1531; City of Williamsport v. Commonwealth, 84 
Penn. St., 487; Commonwealth v. Pittsburg, 41 id., 279; 
Bridgeport v. Railroad Co., 15 Conn., 475, 501; City of 
Galena v. Corinth, 48 Ill., 423, approved in Burr v. Car- 
bondale, 76 id., 474; Keeley v. Mayor, 4 Hill, 263; Ketchum 
v. City, 14 N. Y., 354, approved in Petersen v. Mayor, 17 
id., 452; Smith v. City of Newbern, 70 N. C., 19; Bank 
v. Chillicothe, 7 Ohio, 354; Mills v. Gleason, 11 Wis., 470; 
Douglass v. The Mayor, 5 Nev., 147; First Mun. of New 
Orleans v. McDonough, 2 Rob. (a.), 244, 250-1; Mullarky 
v. Cedar Falls, 19 Iowa, 21; Black v. Cohen, 52 Ga., 621; 
Sheffield School Township v. Andress, 56 Ind., 157; Clark 
v. School Dist., 3 R. L., 199. 


GovuLp, AssocriaTE JusTiceE.— The right of the plaintiff 
to his recovery depends on the power of the city of Gal- 
_veston to construct sidewalks and to give its valid written 
obligation to pay therefor at a future day. The question 
is thus stated, because we are of opinion that the instru- 
ments set out by plaintiff may bind the city to the payee 
or his assignee, although they may not have been valid 
negotiable instruments, because of the want of power in 
the city to issue negotiable or commercial paper for such 
purposes. Whether this latter power was wanting or not 
we do not determine. 

The charter empowers the city council to ‘‘ construct 
sidewalks,” and in the same section says: ‘The cost of 
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the construction of sidewalks shall be defrayed by the 
owners of the lot or part of lot or block fronting on the 
sidewalk; and the cost of any sidewalk constructed by 
the city shall be collected, if necessary, by the sale of the 
lot or part of lot or block on which it fronts, together with 
the cost of collection, in such manner as the city may by 
ordinance provide; and a sale of any lot, or part of lot or 
block, to enforce the collection of the cost of sidewalks, 
shall convey a good title to the purchaser, and the bal- 
ance of the proceeds of sale, after paying the amount due 
the city and cost of sale, shall be paid by the city to the 
owner.” Charter, sec. 8, art. 111, title 4. 

It is claimed that under this provision of the charter, 
the city had no power to undertake the construction of 
sidewalks on its general credit, but could only do so by 
defraying the present current cost thereof by obtaining 
the same from the owners of the abutting lots. If aside- 
walk thus paid for could properly be said to be ‘‘con- 
structed by the city,” there could certainly be no “‘ amount 
due the city” to be paid out of the proceeds of sale. 
These expressions in the charter show clearly that the 
design was, as in case of filling lots for sanitary purposes, 
to empower the council to cause the improvement to be 
made ‘‘at the expense of the city,” although that expense 
was to be assessed against the lot or lots benefited. 
Charter, title 8, art. 8, sec. 1. 

The express power is granted to construct sidewalks, 
and the terms of the grant show that it was contem- 
plated that the city would primarily incur the expense 
which ultimately was to be borne by the owner of the 
abutting lot. This was an extraordinary expense, and, 
like other such expenses, might involve the creation 
of a debt and the execution of an instrument evidencing 
the amount of that debt and the time of the promised 
payment or payments. 1 Dillon on Mun. Corp., sec. 397. 
Speaking of municipal corporations, Dillon in his work 
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on that subject says: ‘‘To the extent necessary to execute 
the special powers and functions with which it is en- 
dowed by its charter, there is an implied or incidental au- 
thority to contract obligations.” 1 Dillon, secs. 371-2. 
The charter of 1871 contained no express limitation on 
the power of the city to incur indebtedness, other than 
the provision, ‘‘That the city shall not borrow for general 
purposes more than $50,000.” Tit. 4, art. 3, sec. 2. 
In the case of Hitchcock v. Galveston, 6 Otto, 349, it was 
held that sidewalk improvement was not a ‘‘ general pur- 
pose,” and that this provision did not limit the power of 
the city to borrow or create a debt for that purpose. We 
concur in that construction. Improvements, the ultimate 
cost of which is to be defrayed by the owners of abutting 
lots, because those lots are specially benefited, might 
properly be said to be made for a special, as distinguished 
from a general purpose. The ultimate reimbursement of 
the city being secured by a lien on the abutting lots, there 
would be less reason for limiting the power to borrow for 
such a purpose than for general purposes, where the city 
was unsecured. In the case of Hitchcock v. Galveston, 
just cited, the power of the city to contract indebtedness 
under this section of its charter was upheld. Numerous 
authorities tending to the same conclusion are collected, 
and the substance of each most conveniently stated in 
the carefully prepared written argument of counsel for 
appellee. Without intending to adopt these authorities 
in so far as they may assert a general power to issue com- 
mercial paper, we are satisfied with the conclusions 
reached by the supreme court of the United States in the 
case of Hitchcock v. The City. 

Adhering, as we do fully, to the doctrine that any fair 
or reasonable doubt concerning the existence of a power 
in a municipal corporation is to be resolved by the courts 
against the corporation (see Williams v. Davidson, 43 
Tex.), we are of opinion that the city of Galveston 
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under the charter had power to incur indebtedness in con- 
structing sidewalks and in making sanitary improve- 
ments, and to execute written contracts specifying in 
what installments and at what times that indebtedness 
was to be paid. That the power to burden the city with 
debt even for legitimate purposesis dangerous, and might 
well be withheld, is true. The terms of the charter, how- 
ever, do not justify us in holding that the city council 
misconstrued their powers when they assumed to bind 
the city to pay for the improvements at a future day. 
An examination of the general act relating to cities and 
towns, enacted in 1875, and incorporated into the Revised 
Statutes, fails to show that the policy of the state is to 
deny to municipal corporations the power to create debts. 
R. S., arts. 419, 420. See also Constitution, art. XI, sec. 
7. In the present condition of our legisiation, we do not 
think ourselves called upon to disregard the great weight of 
authority because we may deem it unwise to entrust city 
councils with power to create large debts. 

It follows from these views, that the court did not err 
in giving judgment for the principal and interest of the 
coupons or instruments sued on, unless the defense of 
limitation be applicable to such as had been due over four 
years. Appellee claims that limitation would not begin 
to run until the maturity of the bonds to which the 
coupons remained attached. That question has been de- 
cided otherwise in the recent case of Amy v. Dubuque, 
98 U. S., 470. We regard that decision as sound in prin- 
ciple and are willing to follow it. 

The judgment will be reversed and reformed so as to 
exclude from the recovery those coupons which had been 
due over four years at the date of the institution of this 
suit. 

REVERSED AND REFORMED. 


[Opinion delivered March 18, 1881.] 
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JOHN HIGHLAND Vv. THE City OF GALVESTON. 
(Case No. 1107.) 


1, LESSOR AND LESSEE.— A lot owner in the city of Galveston holds his 
lot subject to the burthen of improving or being charged with the 
cost of improving the sidewalk in front thereof; and his lessee 
holding subject to the same charge, he can no more recover dam. 
ages from the city for abandoning the completion of partial im- 
provements on the sidewalk which the owner should have made 
than the owner himself could. 

2. IMPROVEMENT OF SIDEWALKS.— The cost of improving a sidewalk in 
the city of Galveston, or its cost when constructed, attaches to the 
lot in the possession of any party having an interest therein; that 
interest is subordinate to the burden or charge, and is liable to be 
defeated by the sale of the lot, regularly made, to enforce the col- 
lection of the debt. : 

3. SAME.— The duty to improve sidewalks in Galveston devolves on the 
lot owner when the improvement is ordered by a city ordinance, 
and the liability of the lot owner to be charged with the cost on his 
failure to improve, attaches on the passage of the ordinance order- 
ing the improvement. 

4. IMPROVEMENT OF SIDEWALKS IN GALVESTON.—See charge of court, 
held correct, as to the duties and liabilities of a lot owner in Galves- 
ton, in regard to the improvement of sidewalks. 


Error from Galveston. Tried below before the Hon. 
Wm. H. Stewart. 

Suit by John Highland against the city of Galveston for 
damages on account of the erection of a brick wall four 
feet high along the outer edge of the sidewalk of his 
premises, situated on the southwest corner of Strand and 
Bath avenue in that city, whereby the approaches thereto 
were in great measure obstructed, and his business, 
theretofore prosperous, injured. He alleged that he 
leased the place prior thereto for five years, because of its 
central and advantageous position for his business, and 
had improved the location and established a fine paying 
business, when defendant, on February 1, 1875, erected 
said wall, against his protest, and thereby cut off his 
house from the public and ruined his patronage. He 
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claimed that his house thus walled in, was at that time 
and had been for years a first-class boarding and lodging 
house, known as the ‘‘ New Orleans House,” with saloon 
and bar-room attached for the refreshment and entertain- 
ment of his patrons, and that he realized therefrom a 
monthly net profit of $960, and had every reason to expect 
a continuance of such profit until the end of his lease, 
October 1, 1875. He claimed that after the wall was 
erected, persons seeking the house would sometimes, par- 
ticularly at night, injure themselves by falling over it, or 
striking against it, and that it constituted so inconvenient 
and dangerous an obstruction that his patrons soon dis- 
continued visits to his house altogether, and his business 
was thus lost. 

The petition alleged that the streets and sidewalks 
were public highways, so used continuously since the or- 
ganization of the city, and that the action of defendant in 
building the wall was wrongful and unlawful. Actual 
damage was laid at $7,680, and judgment asked for that 
sum. 

Defendant answered: 1. General demurrer. 2. Spe- 
cial exception, denying lawful right of plaintiff to recover 
damages caused by loss of revenues and profits of his 
business alleged to have resulted from eraction of the 
wall. 3. General denial. 4. Plea that if any damage 
resulted to plaintiff by the erection of the wall, the same 
was due to his and his landlord’s neglect to fill up the 
contiguous sidewalk to the established grade of the city; 
that the filling and grading of sidewalk was, shortly 
before the construction of wall, ordered by the city, and 
that the wall was erected to serve as a curbing thereto. 
5. Plea that the wall was built by defendant under author- 
ity of law and according to the grade established by the 
city engineer, and hence defendant was not liable. 

Plaintiff by first supplemental petition, June 27, 1878, 
excepted generally to the answer; and specially, 1. To the 
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allegations of neglect of duty on the part of plaintiff and 
his landlord in not filling sidewalk to grade, because the 
neglect is not shown to the court by reference to any mat- 
ter of lawful regulation transgressed by the plaintiff. 
2. To the allegation that it was within the lawful power of 
dsfendant to obstruct the sidewalk by the wall, because 
the power lawfully to erect the obstruction is not shown 
by the answer. 3. To the allegation that the wall con- 
formed to the established grade and was authorized by the 
ordinances of defendant, because the ordinances are not 
set forth or sufficiently pleaded. Issue was also joined 
by plaintiff, with defendant, upon the defenses pleaded 
as matters of fact. ‘ 

Verdict and judgment for defendant. 

The city of Galveston, by its charter and ordinances, 
had the authority, and in pursuance thereof did, on the 
28th day of April, A. D. 1874, establish the grade of the 
streets and sidewalks of that city. 

It was in evidence that the wall complained of was 
erected as a curbing to an intended sidewalk, undertaken 
to be constructed by the city; that it was placed at the 
proper line for that purpose, and was of proper construc- 
tion, and was of height corresponding with the grade of 
the streets and sidewalks of the city, the grade being six 
feet and two-tenths of a foot measured from mean low 
tide. This wall also served as a wall to the gutter on Bath 
avenue between the street and sidewalk, and kept the 
water from overflowing plaintiffs premises. It was in 
evidence, that the city began the work by virtue of a res- 
olution of its council, directing the filling and completion 
of the sidewalk; that the curbing being built, the city pros 
ecuted the work no further. 

Sections 6 and 7 of revised ordinance provide: that 
sidewalks around said premises shall be filled up to the 
grade established by the city engineer. Section 2 of re- 
vised ordinance provides that notice shall be given: to 
VoL. LIV— 34 
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the property owners whose sidewalks may not be of 
proper material, and in conformity with grade. 

The plaintiff established the material allegations of his 
petition. He asked the court to charge in effect: 1. That 
if the city, after building the wall, failed further to pros- 
ecute the work by filling in and completing the sidewalk, 
although notified and requested to do so by plaintiff, but 
abandoned the same, whereby the wall became and con- 
tinued to be an obstruction to the approaches to the New 
Orleans House, rendering the same less accessible and 
convenient to the public, and in fact dangerous to reach, 
either in the day or night, and causing the water to stand 
after rains, between the wall and the house, so as to over- 
flow plaintiff's premises and make the house and premises 
less convenient, accessible, inviting and comfortable than 
before the erection of said wall; and if you further be- 
lieve that by reason of the wall and the effects of its 
erection, plaintiff lost his patronage and custom as the 
keeper of said house and premises, then he is entitled to 
a verdict for such sum as the evidence may show that he 
has been damaged from the causes named. 2. The 
measure of plaintiff's damage in such case is the net 
profits, clear of all expense, which the evidence may sat- 
isfy you would have been realized by plaintiff in carrying 
on his business, from the date the same was destroyed by 
reason of the existence of the wall to the date of the ex- 
piration of plaintiff’s lease. And if you find that from 
the date of the erection of the wall to the time of the 
destruction of plaintiffs business, the net profits realized 
by plaintiff in his business were less than they had been 
customarily, and upon an average for the like period of 
time immediately preceding said erection, the plaintiff is 
also entitled to your verdict for the difference between his 
customary profits and his diminished profits.” This 
charge was refused. 

It was in evidence that the curbing was in strict con- 
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formity to the grade of the city, and that it served as a 
wall to the gutter on the west side of Twenty-fifth street 
and in part on Strand street, and kept the water from 
overflowing plaintiff's premises. It was in evidence that 
the space between the wall and house could have been 
filled at a cost of $200, and egress by crossing the wall for 
$25. 

The fourth charge asked by plaintiff was as follows, 
and was refused: 

‘Tf the jury believe from the evidence that the wall com- 
piained of was erected by the city, or under its authority, 
as and for a curbing to a sidewalk which it had resolved 
or undertaken to construct; and that after building said 
wall for said purpose the city failed further to prosecute 
the work by filling in and completing said sidewalk, 
although notified and requested so to do by plaintiff, 
but abandoned the same, whereby said wall became and 
continued to be an obstruction to the approaches to said 
New Orleans House, rendering the same less accessible and 
convenient to the public, and in fact dangerous to reach 
in the day or night, and causing the water to stand, after 
rains, between the wall and the house, so as to overflow 
plaintiff's premises and render the said house and prem- 
ises less accessible, convenient, inviting and comfortable 
than before the erection of said wall; and if you further be- 
lieve that by reason of said wall and the said effects of its 
erection, plaintiff lost his patronage and custom as the 
keeper of said house and premises — then he is entitled to 
a verdict for such sum as the evidence may show that he 
has been damaged from the causes named. In ascertain- 
ing the amount, if any, of such damage, you may con- 
sider and compare the value and profits of the plaintiff's 
average customary monthly business, next preceding and 
after the erection of said wall, until the expiration of 
plaintiff's lease — not as fixing a conclusive measurement 
of such damage, but as proper to be taken into your con- 
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sideration, together with other evidence that may be be- 
fore you, in arriving at the true damage suffered by 
plaintiff.” It was in evidence that the space between the 
house and the wall was never filled up by the city. 

The court charged, among other things, as follows: 

“The city also has authority to construct gutters be- 
tween the sidewalk and the street. the tops of walls of 
gutters not to be higher than the established grade, and 
the curbing may constitute one of the walls of the gutter. 
And the city has the right to construct curbing at the 
outer edge of the sidewalk, and such curbing the city has 
authority to construct as high as her established grade, 
and, when properly constructed, if the top of such wall 
or curbing is not above her established grade, regardless 
of whether the top of such wall be several feet above the 
adjacent lot: in such case the owner of the lot, or his 
lessee, could not recover any damages from the city by 
reason of such wall interfering with his business; for in 
such case, if the contractor quit work and did not perform 
the contract of filling the sidewalk, but abandoned the 
same, then the owner of the lot, or his lessee, could fill 
up the sidewalk to the top of the curbing, or construct 
steps or other suitable approaches to his premises.” 


F’. Charles Hume, for plaintiff in error, in support of 
his position that error was committed in refusing the first 
charge asked for the plaintiff, cited Simler v. City of St. 
Paul, 23 Minn., 408; Chicago v. Broply (1876), Chicago 
Legal News of 29th July, 1876; Chicago v. Johnson, 53 
Ill., 91; Rowe v. Portsmouth (1876), 56 N. H., 291; Ash- 
ley v. Port Huron (1877), 35 Mich., 296; Barnes v. Dist. of 
Columbia, 91 U. 8., 551; Stetson v. Faxon, 15 Pick. 
(Mass.), 147; Wilkes v. Hungenford M. Co., 29 Eng. 
C. L., 537; Jefferson, Madison & Ind. R. Co. v. Esterle 
(Ky. C. of A., 1878), 6 Reporter, 16; Wegeman v. City 
of Jefferson, 61 Mo., 56; Clardy v. Callicote, 24 Tex., 
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°172; Waco Tap R. Co. v. Shirley, 45 Tex., 355; United 
States v. Speed, 8 Wall., 77; Sedgwick’s Measure of Dam., 
6th ed., 89, note 4; Allison v. Chandler, 11 Mich., 542; 
Hanover v. Railroad Co., 55 Penn. St., 402; Dubois v. 
Glanb, 52 Penn. St., 288; Simmons v. Brown, 5 R. L, 
299; Lacour v. Mayor of N. Y., 3 Duer, 406; Chapman v. 
Kirby, 49 IIL, 217. 

On the proposition that error was committed in refus- 
ing the fourth charge asked, he cited Clardy v. Callicote, 
24 Tex., 172; Allison v. Chandler, 11 Mich., 542; Simmons 
v. Brown, 5 R. 1L., 299; Fultz v. Wycoff, 25 Ind., 321; 
Chapman v. Kirby, 49 Ill, 217; Lacour v. New York, 3 
Duer, 406; Ingram v. Lawson; 37 Eng. C. L., 590. 


Robert V. Davidson, for defendant in error. 


GOULD, ASSOCIATE JUSTICE.— But two questions need 
be considered: 

First. Had the plaintiff occupying the premises as ten- 
ant or lessee of the owner any other or greater right to 
recover damages than the lot owner would have had, 
had he himself been the occupant? In our opinion this 
question must be answered in the negative. The lessee 
holds under the owner, and takes only such right as the 
owner can convey. The owner holds his lot subject to the 
burden of improving the sidewalk in front thereof at the 
requirement of the city council, or at all events, subject 
to be charged with the cost of such improvement, and 
his lessee would also hold subject to the same charge. 
Unless the occupant of the premises, being the owner 
thereof, could have recovered damages of the city because 
of its failure to complete the construction of the sidewalk 
which it had commenced, he could not recover, being 
only a tenant. 

It is to be observed that the question is not who should 
defray the cost of the improvement, the owner of the 
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fee or the lessee for years, or in what proportion such 
cost should be a charge on the different estates, such as 
for years, for life or in fee, which different parties may 
have therein. See Norwich v. Hubbard, 22 Conn., 587; 
Whyte v. Mayor and Aldermen of Nashville, 2 Swan, 
364. The burden of the improvement when ordered, or 
its cost when constructed, attached to the lot in the pos- 
session of any party having an interest therein. What- 
ever that interest, it was subordinate to that burden or 
charge, and was liable to be defeated by the sale of the 
lot regularly made to enforce the collection of the cost. 
The second question is: Under the charter and ordi- 
nances of the city, did the duty of making a sidewalk 
improvement, regularly ordered to be made by the city 
council, devolve upon the owner, unless he was served 
with a notice to construct it? By the ordinances of the 
city, where the lot was within the fire limits, written 
notice was to be served on all property owners to construct 
the sidewalks within a period of sixty days after notice, 
and on their failure, the mayor and chairman of the com- 
mittee on streets were authorized to have them con- 
structed, the cost being made a charge on the property. In 
our opinion, the duty to make the improvement devolved 
on the owner of the lot where it was ordered to be made 
by an ordinance of the city. The written notice may 
have been necessary to authorize the mayor and chairman 
to have the improvement made so as to make its cost col- 
lectible by the sale of the lot, but the right, and in one 
sense the duty, of the lot owner to make the improve- 
ment himself, and the liability of the lot to be charged 
with the cost of his failure to do so, attached on the pas- 
sage of the ordinance ordering the improvement made. 
We think it follows from these views that the court 
committed no error in its charge, or in the refusal of 
charges asked, of which appellant can complain. 
As the verdict and judgment were in favor of the city, 
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we have not felt called on to inquire whether there was 
any error in the charge against the city. 
The judgment is affirmed. 
AFFIRMED. 


[Opinion delivered March 18, 1881.] 





C. A. WHEELER ET AL. V. I. B. AHRENBEAK. 
(Case No. 1217.) 


1. JUDGMENT — SERVICE — Minors.— A judgment is voidable when ren- 
dered against a resident minor defendant who has no general guard- 
ian, and who has not been served personally with process, even 
though he is represented by a guardian ad litem. 

2. SERVICE— STATUTE CONSTRUED.—The acceptance of service by a 
minor defendant is not equivalent to the personal service required 
by the statute to be made by the officer, and a judgment against 
the minor will be reversed on appeal or error, when this personal 
service has not been obtained. 


Error from Waller. Tried below before the Hon. W. 
H. Burkhart. 


Chas. A. Harris, for plaintiff in error. 


T. S. Reese, for defendant in error. 

I. Acceptance of service by the minor defendants con- 
ferred jurisdiction upon the court as effectively as service 
of citation, etc., could have done. Pasch. Dig., 1432; 
Jewett v. Miller, 19 Tex., 291; Battle v. Eddy, 31 Tex., 
370. 

II. Neither service nor waiver of service was necessary 
to give the court jurisdiction of the minor defendants, it 
appearing that a special guardian was appointed for 
them, who qualified as required by law, and appeared and 
agreed to the judgment. Kegans v. Allcorn, 9 Tex., 25. 
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BONNER, ASSOCIATE JUSTICE.— February 8, 1869, G. H. 
Wheeler and C. A. Wheeler executed and delivered the 
note here sued upon, and which recited that it was se- 
cured by a lien on certain real property therein described. 
Subsequently G. H. Wheeler died. This suit was brought 
by Ahrenbeak, defendant in error, against the co-obligor, 
C. A. Wheeler; also against Mrs. Mary Wheeler, surviv- 
ing widow of G. H. Wheeler, deceased, and his chil- 
dren, two of whom, Annie and Ida Wheeler, are minors, 
praying for personal judgment against C. A. Wheeler, 
and to enforce, as against all the defendants, the lien on 
the property. 

Service of the petition was accepted and citation waived 
by all the defendants, including the two minors, for 
whom a guardian ad litem was appointed, who accepted, 
qualified, and appeared as such in the suit. 

Personal judgment and enforcement of the lien as 
prayed for was rendered below, from which this writ of 
error is prosecuted. 

The material question in the case is the alleged error of 
the court in the appointment of a guardian ad litem for 
the minor defendants, without service of process upon 
them. 

It is a familiar-rule that there is a marked distinction 
between the right to impeach a judgment in a collateral 
proceeding, and the right to impeach it in a direct pro- 
ceeding by appeal or error. In the former case the right 
must be based upon some ground which renders the judg- 
ment absolutely void—as the want of jurisdiction; in 
the latter it may be based upon mere irregularity, which 
renders it voidable only. Burditt v. Howth, 45 Tex., 
466; Fitch v. Boyer, 51 Tex., 344; Murchison v. White, 
54 Tex., 78. 

In the case of McAnear v. Epperson, decided at the 
present term, it was held that the want of personal ser- 
vice on minor defendants, when they were represented 








1881. ] WHEELER V. AHRENBEAK. 





Opinion of the court. 





by a guardian ad litem, did not on collateral attack ren- 
der the judgment absolutely void. It was, however, in 
that case strongly intimated that the court might have 
reversed the judgment below had the question been raised, 
as in this case, on direct proceeding by appeal or error. 

That a judgment is voidable and should be reversed on 
vopeal or error when rendered against resident minor 
defendants who have no general guardian, and have 
never been personally served with process, even though 
they were represented by guardian ad litem, is in our 
opinion the correct practice, much less liable to abuse, 
ani is supported by abundant authority. Preston v. 
Dann, 25 Ala., 513; Jones v. McGinty, 3 Dana, 425; 
Shropshire v. Reno, 5 Dana, 584; Good v. Norley, 28 
Iowa, 201, citing numerous authorities; Stanton v. Pol- 
lard, 24 Miss., 156. 

In this last named case it is said that in England the 
usual practice in chancery was not to appoint a guardian 
ad litem until the infant was brought into the actual pres- 
ence of the court, in order to ascertain if of proper ag 
t» make a choice, and whom he desired to act for him. 

The case of Kegans v. Allcorn, 9 Tex., 25, was insti- 
tuted in 1838, before the introduction of the common 
law, and the court say: ‘‘ We have been referred to no 
provision of the Spanish law in force at the time which 
required that, to divert the interest of the estate, the heirs 
be made parties.” 

In the case of Thomas v. Jones, 10 Tex., 52, the ques- 
tion seems to have but incidentally before the court, as it 
is said that the only error assigned which required notice 
was, that the court proceeded to judgment against the 
heirs, without making the administrator a party. Beside, 
that case was not an original proceeding against the heirs. 
but one which had been instituted against the ancestor, 
and which under the statute did not abate by his death. 
The question then recurs, whether the acceptance of 


e 




















538 WHEELER V. AHRENBEAK. [Galveston Term, 





Opinion of the court. 





service by the minors was so far equivalent to service by 
the officer as that the action and judgment of the court 
thereon should be sustained 

The doctrine of the disability of minors rests upon the 
presumption of the want of legal capacity to perform a 
valid binding act. Fairweather v. Satterly, 7 Robertson 
(N. Y.), 548. 

This presumption must necessarily to some extent, and 
as to minors verging upon majority, be an arbitrary one. 
To relieve it, in some instances special legislation has 
been had; also general laws have been passed, giving the 
courts, in their discretion, power to remove the disability 
of minority. Pasch. Dig., arts. 7002-4. 

If, as an almost universal rule, this disability exists, 
except in cases where the law has made express or im- 
plied exceptions, it would seem that it should govern in 
cases like the one now under consideration, particularly 
when consistent with the long established practice of 
courts of chancery, until the legislature, as in the appomt- 
ment of a general guardian of a minor over fourteen 
years of age, should provide. a different rule. Revised 
Statutes, art. 2492. 

If as to adults the law is technical, even in requiring 
that the return of process on them should show a strict 
compliance with all its formalities before judgment could 
be demanded, it should be more so as to minors. Other- 
wise its process would be liable to great abuse. 

Although in some cases, the vigilance of friends might 
prevent this abuse, yet the law to a great extent must 
necessarily govern by uniform rules, even though the 
reason for these rules might have greater or less effect in 
the particular case. 

One of these general rules is, that all defendants to 
suits in the district court must be personally served with 
citation before judgment can legally be rendered against 
them. R.S., arts. 1219-20. 
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This service is an act by an officer of the law which 
thereby gives jurisdiction to the court without the con- 
sent of the defendant or even against his will. 

Another general rule is, that defendants have the priv- 
ilege to waive this right of personal service, either ex- 
pressly by agreement or impliedly by appearance. R. 5., 
arts. 1240-1. : 

This acceptance, however, is the voluntary act of the 
party himself, and the general principle of the law is then 
invoked to aid or defeat this act, that to be binding it 
must have been done by one legally capable of perform- 
ing it. If the acceptance of service ha@ been made by a 
defendant who was of unsound mind, it could not be held 
valid and binding, although the statute is general in its 
terms without exception; and the same principle applies 
when the application is made to the case of a minor. To 
this effect is the case of Winston v. McLendon, 43 Miss., 
254. 

It is quite probable, that in this case no injustice in fact 
was done by the failure to serve the minor defendants 
personally with process, but we do not feel authorized in 
the application of a statutory general principle to permit 
as a precedent an exception which must necessarily raise 
collateral issues, dependent upon the facts of each par- 
ticular case, as to the boundary line between legal 
capacity and incapacity, the abuse or non-abuse of judi- 
cial power and discretion. 

In our opinion the alleged error was well taken, for 
which the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered March 18, 1831.] 
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CHARLES D. TENNELL Vv. THos. BREEDLOVE ET AL. 
(Case No. 1305.) 


1, COLLATERAL PROCEEDING — JUDGMENT.— A domestic judgment of a 
court of general jurisdiction upon a subject matter within the 
ordinary scope of its power, is entitled to such absolute verity that 
in a collateral action, even when the record is silent as to notice, the 
presumption, when not contradicted by the record itself, that the 
court had jurisdiction of the person also, is so conclusive, that evi- 
dence aliunde will not be heard to contradict it. 


APPEAL frompHays. Tried below before the Hon. 
John P. White. . 

Suit by appellant against appellees to try the title and 
for possession of the league of land described in plaint- 
iff’s petition, claiming the same as son and sole surviving 
heir of James Tennell, deceased. On the 10th day of 
March, 1874, he filed an amended petition, in, which he 
asserted the nullity of a certain judgment or decree, 
rendered by the district court of Travis county the 7th 
day of September, A. D. 1842, against his ancestor James 
Tennell, in a certain suit styled, George Tennell v. James 
Tennell, No. 114, in which the title of the league of land 
is decreed to be divested out of James Tennell and vested 
in George Tennell, and authorizing the clerk to make him 
a formal deed therefor (which was afterwards done), and 
that appellees claim title to the land in controversy by and 
through said decree. The appellant in his amended peti- 
tion charged that the decree was void: 1st, because there 
was no service on James Tennell; 2d, because there was 
no appearance by him or any authorized attorney; 3d, be- 
cause the same was procured by fraud, in this, that Conly, 
who was the attorney for the plaintiff, and the plaintiff 
confederated and combined together to defraud Jimes 
Tennell; and knowing that he had no notice of the suit, 
imposed upon and deceived the court by pretending that 
James Tennell was before the court, and thereby fraud- 
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ulently procured the decree, and other grounds of fraud. 
The decree, so far as the same is material to the decision, 
is as follows: 

“*GEORGE TENNELL V. JAMES TENNELL. 

‘‘Be it remembered, that the 7th day of September, 
1842, at the court house in the city of Austin, came on 
this cause to be heard, and also came the parties by their 
attorneys, and the complainant’s bill being heard, the re- 
spondent answered not, but makes default, upon which 
the cause is heard by the court,” etc. 

The appellees demurred to the amended petition on the 
ground that a judgment or decree could not thus be at- 
tacked in a collateral proceeding.- The demurrer was 
sustained, and the trial resulted in a judgment for ap- 
pellees, from which appellant appealed. 


T. M. Harwood, L. H. Planck and Jackson & Jackson, 
for appellant. 

In the foliowing cases this court has opened the ques- 
tion of jurisdiction and entered into inquiries regarding 
it: Withers v. Patterson, 27 Tex., 491; Rodriguez v. Lee. 
°6 Tex., 32: Yturri v. McLeod, 26 Tex., 84: Morris 2. 
Halbert, 26 Tex., 22; Thouvenin v. Rodriguez, 24 Tex., 
468; Fitzhugh v. Custer, 4 Tex., 399; Merritt v. Clough, 
2 Tex., 582; Horan v. Wahrenberger, 9 Tex., 319; Nor- 
wood v. Cobb, 24 Tex., 551; Norwood v. Cobb, 15 Tex., 
500. 

In many of these cases this court sustained the juris 
diction in the courts rendering the judgment, but, never- 
theless, these cases show that this court has always gone 
into the question to determine whether or not the courts 
had jurisdiction. ‘ 

In 6 Wendell, p. 453, the identical question involved in 
this case was up for consideration, when the court held 
that the judgment might be impeached by showing want 
of authority in the attorney. 
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The question was again before the supreme court of 
New York in the case of Noyes v. Butler, reported in 6 
Barb., 615, when that high tribunal sustained the posi- 
tions we have assumed in the present case, and on a full 
investigation of authorities, rendered a most satisfac- 
tory opinion, from which we take the following quo- 
tations: 

“The want of jurisdiction is a matter which may 
always be set up against a judgment when sought to be 
enforced, or when any benefit is claimed under it.” 
‘The want of jurisdiction makes the judgment utterly 
void and unavailable for any purpose.” . . . ‘‘No 
court can acquire jurisdiction on a false assertion of facts 
on which jurisdiction depends” (on page 616, citing 5 
Hill, 168). 

‘*The defendant is not estopped by such statement (7. e., 
jurisdictional statement) in the record, from contradicting 
and disproving it.” ‘*‘A party may show that the instru- 
ment produced is not in truth a record. Thus, the de- 
fendant may show that it is a forgery, or he may show a 
want of jurisdiction in the court pronouncing the judg- 
ment.” ‘‘If the court had no jurisdiction, the paper in- 
troduced is as to the defendant no record. The principle 
which forbids the contradiction of a record has no appli- 
cation to a case where the question is whether there is or 
is not a record.” 

It is true, that some of these adjudications are on judg- 
ments rendered by courts of other states than the courts 
inquiring into them, but the inquiry is as to whether or 
not they are judgments at all, and not as to the merits of 
the matters adjudicated. They are placed upon the same 
footing they would occupy in the courts of the state ren- 
dering them; the courts conceding all the time that if they 
are judgments at all, the adjudications are final. In the 
case of Noyes v. Butler, above referred to, the court say 
(top of page 617), that ‘“‘judgments of courts of sister 
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states rank as high as a domestic judgment, and will be 
as conclusive as such a judgment upon the parties,” citing 
9 Mass., 468; 6 Wend., 453; 6 Pick., 241. 

It is universally conceded that fraud vitiates everything 
it enters into. Judgments of courts are no exception; 
they can always be impeached for fraud. Hutchins v. 
Lockett, 39 Tex., 169; 4 How., 503. Mr. Justice Story in 
Bradstreet v. Neptune Ins. Co., 3 Sumner, 603, in treating 
of the question of fraud, says: ‘‘I know of no case where 
fraud, if established, is not sufficient to overthrow any 
judgment or decree, however solemn may be its form or 
promulgation.” 


John Ireland, for appellees. 
W. O. Hutchison, also for appellees. 


Watts, COMMISSIONER.— The sole question presented 
for determination is this: Can a judgment of a domestic 
court of general jurisdiction be attacked, in a collateral 
proceeding, on the grounds asserted in appellant’s 
amended petition? We are of the opinion that it cannot 
be done. 

The supreme court, in the case of Fitch v. Boyer, a case 
directly in point, say: ‘‘ Whatever may be the hardship of 
the particular case, yet, upon considerations of public 
policy and from the weight of authority, we deduce as 
the true rule, the proposition that a domestic judgment of 
a court of general jurisdiction, upon a subject matter 
within the ordinary scope of its power and proceedings, is 
entitled to such absolute verity, that in a collateral action, 
even where the record is silent as to notice, the presump- 
tion, when not contradicted by the record itself, that the 
court had jurisdiction of the person also, is so conclusive 
that evidence aliunde will not be admitted to contradict 
it.” See 51 Tex., 344. 
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A further citation of authority upon this point is un- 
necessary. 


There is no error in the judgment, and the same is 
affirmed. AFFIRMED. 


(Opinion delivered March 15, 1881.] 


Chief Justice Moore did not sit in this case. 





J. W. Youne v. G. W. O’NEAL ET AL. 
(Case No. 509.) 

1, PaRTIES.— In an action to cancel and declare void a pre-emption sur- 
vey, alleged to have been fraudulently procured by the party in 
possession, and to compel a survey thereof for the plaintiff, the 
county surveyor is a proper party defendant. 

2. PRE-EMPTION.— In May, 1873, a plaintiff had settled on unappropri- 
ated public domain, and made improvements; in June, 1873, he left 
his furniture and stock in charge of the defendant, and remained 
absent until January, 1874, declaring to him when he left, that he 
would pre-empt the land if it was vacant. In December, 1873, the 
defendant pre-empted the land for himself. In July, 1874, the 
plaintiff attempted to pre-empt, and demanded a survey, which was 
refused. Ina suit tu compel a survey, and against the defendant 
in possession for damages, held — 

1. The plaintiff had until May 26, 1874, to make application for 
the land as a homestead, have it surveyed, and the field notes re- 
turned, and during that period, no one could interfere with him 
by file or location. 

2. After May 26, 1874, the plaintiff having taken no steps to pre- 
empt the land, it was subject to be appropriated by another. 

3. The ignorance of plaintiff as to whether the land was vacant 
could not alter his rights. 

4. Though the defendant's file and survey in December, 1873, as 
against plaintiff, was of no avail, yet, after the expiration of the 
time when plaintiff could have acquired title, there was no neces- 
sity for a resurvey. 

5. As between the government and all others except the plaint- 
iff, the file and survey of defendant of December, 1873, separated 
the land from the public domain. 

6. The plaintiff by his laches lost the right to question the file 
and survey of defendant. 

3. DISTINGUISHED.— This case distinguished from Thornton v. Murray, 
50 Tex., 168. : 
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APPEAL from Bee. Tried below before the Hon. D. D. 
Claiborne. 

O’Neal and wife, the plaintiffs below, in their petition 
filed October 10, 1874, alleged that on the 30th of July, 
1873, O’Neal was the head of a family, and owned no 
land and had no homestead; that at that date they en- 
tered upon the 160 acres of land sued for, then vacant, 
and claimed it as a homestead pre-emption, intending in 
good faith to occupy and improve the land, for three years 
from the 30th of July, 1873, in order to obtain the patent 
therefor; that they built a dwelling house upon it, fenced 
in a field, and made improvements to the value of $500; 
that on September 1, 1873, business of an important 
nature called them to eastern Texas; that putting special 
trust in the defendant, Wesley Young, they left him in 
charge of the premises, their furniture, stock and farm- 
ing utensils, upon his express promise to take care of 
them until their return, and redeliver the same to them; 
that they were unavoidably absent five months, and on 
their return Young set up a claim to the premises and re- 
fused to deliver the same to them; that Young, in De- 
cember, 1873, pre-empted the land for himself, making 
affidavit in accordance with the statute, and Atkins, the 
county surveyor, surveyed the same for him: that plaint- 
iffs in July, 1874, made the affidavit to pre-empt the land, 
etc.,and presented it to Atkins, and demanded that he 
survey it for them, which he refused to do. 

They averred the value of the use and occupation to be 
$300, for which they prayed judgment and for damages; 
that the location and survey for Young be cancelled, and 
for a mandamus against Atkins to survey the land for 
them as a pre-emption, etc. 

The defendants filed general and special exceptions for 
misjoinder of causes of action and parties, and that it 
did not appear the land was vacant land. They also an- 
swered by general denial, and that Young, the land being 

VoL. LIV— 35 
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vacant, had selected and appropriated it as a homestead 
under the pre-emption laws. 

The defendants’ general and special exceptions were 
overruled. The case was submitted to a jury, who found 
for the plaintiffs’ right of pre-emption on the land, and 
$45 for use, rent and profits. Judgment cancelling the 
survey made for Young, and ordering the surveyor to 
survey the same land for plaintiffs, and for the $45 rents. 

The defendants moved for a: new trial, which motion 
was overruled. 

The facts proven were substantially as follows: 

In June, 1873, the plaintiffs were living upon the land 
and had been for several years previous. It was not then 
ascertained definitely whether it was vacant land. They 
had built a house upon, cleared a small field,and had 
some cattle and hogs upon the premises. 

In June, 1873, they left the premises and their furni- 
ture and stock in possession of Young, to take care of and 
redeliver to them upon their return from eastern Texas, 
which Young promised to do. 

Hunt, a witness for plaintiff, says: In June, 1873, the 
plaintiff on leaving, instructed Young ‘“‘ that if the county 
surveyor of Bee county made any survey in the neighbor- 
hood of the premises, to have said surveyor definitely as 
certain whether the land was vacant,” and if so, ‘‘ the 
plaintiff would file upon the same and claim the same as 
a homestead pre-emption.” 

Mrs. O’Neal says, ‘‘they instructed defendant that if 
there were any surveys made in the neighborhood, to as- 
certain whether said premises were on vacant public 
domain, and if so, they intended and wished to file upon 
the same as a homestead pre-emption.” They returned in 
January, 1874, demanded possession of the premises of 
Young, who stated he had filed upon the same as a home- 
stead pre-emption for himself and had it surveyed. At- 
kins, the surveyor, proved that in December, 1873, he 
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ascertained the land to be vacant, and he then surveyed it 
for Young. On July 18, 1874, O’Neal made affidavit of 
his settlement on the land, and presented it with a desig- 
nation of the land to the surveyor, Atkins, demanding a 
survey, which Atkins refused, as he had already surveyed 
the land for Young in December, 1873, upon his file and 
location, which with the field notes have been forwarded 
to the general land office. 

The court instructed the jury, among other charges, 
that if, while Young was holding the land for plaintiffs as 
their agent, he ascertained that it was vacant, and had 
the same located and surveyed for himself before the 26th 
of May, 1874, that would be a fraud upon the rights of 
the plaintiff, and the jury should find for the plaintiff. 

A charge asked by defendants, that if O’Neal and wife 
lived upon the land on the 26th of May, 1873, or prior to 
that time, and failed to have it surveyed within twelve 
months after that date, he acquired no title to the land, 
and could not recover it against a party who has under the 
law appropriated it as a homestead, was refused. 

The motion for a new trial was based upon, 1. The 
overruling the general and special exceptions to the peti- 
tion. 2. Error in charges given and refusal to, give 
charges. 3. That the verdict and judgment is against the 
evidence and the law. 


L. S. Lawhon, for appellant. 
Lane & Payne, for appellee. 


QUINAN, COMMISSIONER.— 1. The point made by appel- 
lant in his brief, on the first assignment of error, is, that 
the petition shows upon its face that the land in contro- 
versy was not vacant, and hence that no cause of action 
was shown against Atkins, the surveyor. This point is 
not well made. The object of the suit was to declare the 











548 YounG v. O'NEAL. [Galveston Term, 





Opinion of the court. 





survey made by Atkins for Young null, and to command 
Atkins then to survey it for plaintiff. He was therefore 
a proper party. 

2. The exception to the introduction of testimony fails 
to indicate upon what ground it was objected to, and 
will not therefore be considered. It is incumbent upon 
the objecting party to state the reasons why the testimony 
should not be received. 

3. The charge of the court was an erroneous exposition 
of the law applicable to the case. If it were true that the 
location and survey of the land by Young for himself 
before the 26th of May, i874, couferred no right upon 
him in the land, yet it would not follow that the jury 
would be therefore warranted in finding for the plaintiffs. 
The proof shows the settlement on the land by O’Neal 
and wife in May, 1873, and that the land was then vacant. 
They had until the 26th of May, 1874 (under the act of 
May 26, 1873) to make application for it as a homestead, 
and have the same surveyed, and the field notes returned 
to the general land office. During that period the right 
to interfere with them ‘‘by file, location or survey, by vir- 
tue of any land claim whatever,” was prohibited by law. 
Pasch. Dig., art. 7048. But, having suffered the twelve 
months given them by law in which to pre-empt the land 
to elapse, they no longer preserved any right toit. It was 
subject to location by any one having a valid certificate, 
or to settlement under a pre-emption claim. The case 
was not altered by the fact that they were ignorant that 
the land was vacant, nor could their intention to claim it 
at some future day, when ascertained to be vacant as a 
homestead, affect the construction of the statute. Their 
occupancy dated from the passage of the law. The land 
was vacant whether they knew it or not, and after the 
lapse of twelve months from the 26th of May, 1873, they 
could possess no legal or equitable rights or claims 
respecting it as against another locator or pre-emptor, or 
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party in possession. Cravens v. Booth, 17 Tex., 243; 
Jennings v. De Cordova, 20 Tex., 513; Teel v. Huffman, 
21 Tex., 781; Linney v. Kohlhass, 26 Tex., 332. 

And so, although Young’s location in December, 1873, 
as against O’Neal and wife, was of no avail, yet after the 
expiration of the period when they could have acquired a 
title to the land as a homestead, there was no necessity of 
a resurvey by him. As between him and the government, 
and all other persons than O’Neal and wife, his file and 
survey in December, 1873, was a valid separation of the 
land from the public domain, and O’Neal and wife, by 
neglecting to set up their claim within the time limited by 
law, have lost their right now “to question it. Teel v. 
Huffman, 21 Tex., 781; Woods v. Durrett, 28 Tex., 429. 

4. The charge asked by the defendant, if we are correct 
in these views, was applicable to the case and should have 
been given. 

5. That the testimony did not warrant the verdict and 
judgment, we think is also apparent, and consequently that 
a new trial should have been granted. 

The testimony does not disclose any other contract upon 
the part of Young with O’Neal and wife, than simply to 
take care of the premises and other property for them 
and deliver it tothem upon their return. The notification 
to him that if the land proved to be vacant they would 
file upon it and pre-empt it, imposed no obligation upon 
him which would deprive him of the right to acquire it 
for himself should their right lapse. He did not under- 
take to, nor could he pre-empt it for them. Nor did they 
lose their right to carry into a more perfect title their 
incipient right by virtue of their settlement on the land, 
though ignorant that it was public domain, in conse- 
quence of their temporary absence. Upon their return 
they had ample time, and they could still, by taking the 
proper steps to dispossess Young and vacate his file upon 
the land, have matured their claim into a title. The, 
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were apprised as early as January that Young claimed 
the land as hisown. They suffered six months thereafter 
and nearly two months beyond the twelve months allowed 
them by law to file their claim, to elapse before taking 
any steps to assert it. The proof does not show that they 
were hindered or delayed by any acts of Young. The 
case of Thornton v. Murray, 50 Tex., 168, may seem to 
militate with these views, but the circumstances of that 
case were peculiar. There the land had been settled by 
Bishop and surveyed for him, and the field notes recorded. 
It had been the homestead of Bishop and wife and was 
such when they separated. Mrs. Bishop sued for divorce, 
and in the suit recovered judgment forthe land. During 
the pendency of that suit, one Thornton took possession 
of the land under color of a pre-emption claim. It was at 
the time constructively in possession of Bishop and wife. 
There was cotton in the fields unpicked, cotton in the 
cribs, their stock running on the place, the houses locked 
up and fastened. There were twenty-fwve acres cleared 
and fenced, with dwelling house and outhouses. Thorn- 
ton appears to have taken advantage of Bishop’s fleeing 
from the county, and Mrs. Bishop’s desertion by her hus- 
band, wrongfully to enter upon the land, when it was in 
fact in the actual occupancy of renters from her husband, 
and while she was asserting her claim the homestead. 

She had been chargeable with no laches in the assertion 
of her claim, and it was only by Thornton’s wrongful act 
that she was kept out of the actual possession. In the 
present case, O’Neal and wife, except making demand in 
January, 1874, on their return after an absence of six 
months, upon Young for possession, made no effort to 
regain it, or to secure their claim to the land, until 18th 
July, 1874, when they applied to the surveyor for a sur- 
vey of the land, nor on his refusal to survey it, did they 
institute suit until 14th October. This was not the exer- 
cise of such diligence in securing the bounty of the gov- 
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ernment as should entitle them to the like measure of 
relief, which in the Thornton and Murray case was ex- 
tended to Mrs. Bishop. 

6. While the policy of the state has always been to 
favor the actual settler and to provide homes for the 
homeless, our legislation, statutory and constitutional, 
shows also by the frequent and urgent provisions for the 
return of field notes, that the settlement of floating and 
unfixed claims to lands, and the ascertainment definitely 
of what lands remained open to settlement, was no less 
a subject of legislative regard. It assuredly was not con- 
templated, that one who settled upon the public lands for 
the purpose of acquiring a homestead thereon, while dis- 
regarding the provisions of the law requiring the filing of 
his application and the survey and return of the field 
notes within the limited time, should yet preserve aright 
to claim it, and to withhold the land from settlement and 
location by others indefinitely. We think that would be 
the assertion of an equity in contravention of the law. 

We are of opinion that the proper disposition of this 
case is that it be reversed and remanded. 


REVERSED AND REMANDED. 


[Opinion delivered March 15, 1881. } 





J. J. Woopson v. M. A. R. ALLEN. 
s (Case No. 1275.) 


1. LIMITATION — REGISTRATION.—Though possession of land for five years 
under a deed *‘ or deeds duly registered,” must be shown to success- 
fully defend under the plea of five years’ limitation, it 1s not essential 
that the deed thus registered should have been correctly copied in 
every particular by the recording clerk. If it is copied with suffi- 

cient accuracy to enable persons examining the record to see that 

the record and the deed are for the same land, it is sufficient, 
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APPEAL from Houston. Tried below before the Hon. 
W. D. Wood. 

M. A. R. Allen, assurviving widow and sole heir of Wm. 
S. Allen, brought trespass to try title in Houston county, 
March 29, 1879, against J. J. Woodson and others, for 
the recovery of the west half of the J. J. Thomas league. 
All the defendants who answered filed disclaimers, except 
Woodson, who pleaded not guilty, and limitation as to 
750 acres of the west half described by metes and bounds. 

The court, a jury being waived, gave judgment for ap- 
pellee for title and possession of the half league sued for. 

Appellant read in evidence a warranty deed from Dan- 
iel Dailey to W. H. Cundiff, dated March 29, 187i, con- 
veying an undivided half of the Thomas league, duly 
acknowledged the same day, and recorded in Houston 
county September 18, 1871. Also a warranty deed from 
W. H. Cundiff. to appellant, conveying the 750 acres of 
the west half described in appellant’s answer; deed dated 
June 25, 1872, duly attested, acknowledged same day and 
recorded in Houston county same day. 

John Wiley testified that he had held possession of th: 
land claimed by appellant and as appellant’s tenant since 
1872. He made improvements on the land in 1866, ‘‘ sup- 
posing,” as he says, ‘‘ that it was vacant, and not claiming 
it, but intending to surrender to the owner when he 
should come.” In 1871 he leased the land from W. H. 
Cundiff, and after Cundiff sold to appellant he continued 
in possession and rented from appellant, and paid him 
rent. He had put in cultivation 50 or 60 acres and built 
a house on the land; he had a family, and had lived onand 
used and cultivated the land, claiming under appellant 
and as his tenant, since 1872. This witness was also made 
defendant by appellee, but disclaimed as tenant of appel- 
lant, who defended the suit. 

It was admitted that the land occupied by the witness, 
Wiley, was part of the 750 acres described in appellant’s 
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deed and answer, and on the west half of the league 
sued for. 

It was also admitted that since the date of his deed 
from Cundiff, appellant had regularly paid all the taxes 
on the land. 

The petition was filed March 29, 1879. 

In rebuttal, appellee read in evidence a certified copy of 
the record of a deed from W. H. Cundiff to appellant, of 
same date of the deed read in evidence by appellant, and 
describing the same land, except that the copy showed 
that one call for course and distance was left out in record- 
ing the field notes, and also a call for the north boundary 
line of another survey was copied as the east, as shown in 
the opinion. 

The registration was perfect with this exception. 


H. W. Moore and J. R. Burnett, for appellant. 


Nunn & Williams, for appellee. 

I. The evidence failed to develop the existence of the 
facts necessary to support appellant’s plea of limitations 
under the five years’ statute, in that it did not show that 
the deed under which he held and claimed was duly regis- 
tered. 

Il. In order to entitle him to judgment under the five 
years’ statute it was necessary for him to show a strict 
compliance with its provisions by proof of the existence 
of every one of its conditions. Whitehead v. Foley, 28 
Tex., 268; Mitchell v. Burdett, 22 Tex., 633; Winters v. 
Laird, 27 Tex., 618. 

III. Proof of a claim under a deed in the tenant’s pos- 
session with one description, and under a record with an- 
other description, is not holding and claiming under a 
‘‘deed duly registered.” The deed and the record must be 
identical. 

IV. A deed is not ‘‘ duly registered,” in the sense of the 
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statute of limitations, when it and the record vary in any 
of its material parts. Pringle v. Dunn, 37 Wis., 449. 


Moore, Cuter Justice.— The first assignment of error 
is unworthy of serious consideration. The evidence 
offered by appellee was properly admissible, and: in the 
absence of rebutting testimony warranted the verdict of 
the jury in her favor. 

The second assignment, however, presents a question 
of more moment. Appellant relied for his defense, in ad- 
dition to the plea of “‘not guilty,” upon the plea of the 
statute of limitations of five years, under a deed duly re- 
corded. In support of this plea, after having proved all 
the other requisite facts as provided by the statute, he 
introduced and read in evidence a deed to himself for the 
land, duly executed and acknowledged by the grantor for 
record, with a certificate of the clerk indorsed thereon, 
showing that the deed had b2en duly recorded for more 
than five years before the commencement of the suit. 
But in rebuttal, appellee read in evidence a certified copy 
of the record of this deed, from which it appears that the 
deed was inaccurately copied by the clerk by whom it was 
recorded. The boundary, as given in that part of the 
deed not correctly recorded, is as follows, to wit: ‘‘ Thence 
east 1,344 varas with the north boundary line of T. G. 
Box’s survey to a corner; thence south 1,344 varas with 
the east line of said Box’s survey; thence west with said 
Box’s south boundary,” etc. In the record the first of 
these calls reads: ‘‘ Thence east 1,344 varas with the east 
boundary line of T. G. Box’s survey to corner.” Omit- 
ting the next call in the deed, and then proceeding as 
in the succeeding calls in the deed. 

The burthen of proof is upon the defendant setting up 
the defense of limitations, and to enable him to maintain 
his defense by reason of five years’ possession, he must 
show that he has been in pessession for the required time 
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under a deed or ‘‘ deeds duly registered.” That is, the deed 
must be duly acknowledged or proven for record, and reg- 
istered by the proper officer in the book kept for this 
purpose. But we are not of the opinion that the deed 
must be correctly copied in every particular, or otherwise 
defense cannot be made under it. The copy must be suf- 
ficiently accurate to enable persons examining the record 
to see what land is embraced in it, and that the record 
and deed are for the same land. If it does this, we think 
it sufficient. Herethis seems to be the case. The record 
shows upon its face that there has been a mistake in the 
copy of the deed. The calls in the boundaries as found 
in the record are self contradictory, and cannot be accu- 
rately or literally followed; but taken as a whole, we 
think there is no difficulty in ascertaining the land desig- 
nated and included in them; it is found that it is just the 
land called for by appellant’s deed, with the addition of 
the Box tract, not involved in this controversy, and which 
from the imperfect and erroneous boundaries given in the 
record, it is plainly inferable was intended not to be em- 
braced in the deed. 

In view of these considerations, we think the court 
erred in holding that the deed was not duly registered, 
within the meaning of the statute in question, and the 
judgment must therefore be reversed and the cause 
remanded. 

REVERSED AND REMANDED. 


[Opinion delivered March 28, 1881.] 
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Ann Hamitron v. G. H. & S. A. R’y Co. 
(Case No. 621.) 


1. Evipence.— In a suit for damages against a railway company by a 
mother for killing her minor son, whilst in its employment asa 
brakeman, the court excluded her testimony to the effect that she 
remonstrated witli the son about his acting as brakeman, and also 
her answer to a question asking her what she said on that subject. 
Held — 

1. The mother having already testified that she had not at any 
time consented to his employment, what she said to him would 
have been immaterial as to the fact of consent, and inadmissible 
to charge the company with notice of her objection, because not 
made in the presence or with the knowledge of any of its officers. 

2. If the issue had extended to her entire conduct during the 
employment, and the inference reasonably drawn therefrom, 
the fact of her remonstrance with the son, and the manner thereof, 
would have been proper as explanatory of her conduct. 

2. CONTRACT WITH MINOR — RAILWAY COMPANY.— A railway company 
contracted with a boy fifteen years old for his services as brakeman 
on its railway without the consent of the mother, his only living 
parent. Held — 

1. The employment was a wrong done the mother. 

2. Unless the boy had sufficient discretion to comprehend and 
guard against the dangers of the employment, when fully ex- 
plained to him, as they should have been, the contract with him 
would not place him in the position of an employee or precluded a 
recovery for injuries suffered from the negligence of co-employees. 

3. Though a minor may be of sufficient age and discretion to 
justify his employment as a brakeman, whether he could be thus 
properly employed or not, is a question for the jury. 

8. FACT CASE.—See statement and opininion for facts which did not 
justify a charge of the court in regard to the employment of a 
minor as a brakeman on a railway 


APPEAL from Galveston. Tried below before the Hon. 
A. P. McCormick. 

Suit by Ann Hamilton against appellee for running its 
cars over Nathaniel Brown, aged fifteen years, only son 
of plaintiff, and killing him; alleging that Nathaniel 
Brown was employel by the company without the con- 
sent and against the will of plaintiff; that he was a minor 
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of tender years, and employed at extra hazardous busi- 
ness by defendant — coupling and uncoupling cars; that 
his death was caused by the gross negligence of defend- 
ant, its servants, agents and employees, and by no fault 
or want of proper care of the minor; that defendant was 
guilty of gross neglect in not having a skillful and com- 
petent engineer and yard master on the train, in not hav- 
ing the train properly manned, and in having defective 
switch and rails. 

The defendant pleaded the general issue; that the action 
accrued to plaintiff more than three calendar months be- 
fore the bringing of the suit; that Nathaniel Brown was 
employed by the defendant, with the consent of his 
mother, Ann Hamilton; that his business was to couple 
and uncouple cars, attend switches and give and repeat 
signals; that Nathaniel Brown was killed while in the 
employ of defendant, by getting his foot caught in the 
switch, and being run over by the cars of defendant com- 
pany, and without fault or negligence on the part of de- 
fendant or his employees; that the train was well manned, 
and that the employees of defendant were careful, com- 
petent and well skilled in their duties. 

Ann Hamilton testified, among other things, that she 
was the mother and only surviving parent of Nathaniel 
Brown; that her said son was killed on defendant’s rail- 
road; that he was a minor, aged fifteen years and seven- 
teen days; and that she never, at any time, directly or 
indirectly, gave her consent to hisemployment by defend- 
ant as an employee on their railroad; and during the time 
he had been working for defendant she was sick and con- 
fined to her house, but that, looking through her window, 
she saw her son on the trains and cars of defendant; and 
being asked by plaintiff’s attorneys to state whether she 
made any remonstrance to her son for working on said 
road, she said, ‘‘I did.” Counsel for defendant here ob 
jected to the question and answer, and asked that they be 











558 HamiLron v. G. H. & S. A. R’y. [Galveston Term, 








Statement of the case. 





excluded from the jury; court sustained the objection and 
excluded the answer from the jury, to which rulings 
plaintiff took bill of exceptions. She testified that 
Nathaniel Brown was unmarried and had no child; that 
she was sick during all the time her son was with the 
railroad; that her bed was by the window, and she saw 
her son on the cars of defendant. 

Haley, yard master of defendant, testified that he knew 
Brown; that he was the son of the plaintiff; that he was 
killed by the defendant’s railroad on 10th of February, 
1873; that he was in the employ of the company, 
and had been in their employ about two weeks; and that 
Brown could not have avoided the accident by the exer- 
cise of prudence. 

H. Hughes testified for defendant that Mr. Nichols in- 
structed Mr. Haley, yard master, that he must not keep 
the boy, Nathaniel Brown,,in his employ without his 
mother’s consent, and in a few minutes Brown came up 
and told Mr. Haley he had his mother’s consent to the 
employment; and that after the death of Brown his 
mother received his wages. 

While Mrs. Hamilton was being examined, she testified 
that at the time her son went into the employ of defend- 
ant she was confined to her bed by sickness, and had not 
been able to leave the house up to the time her son was 
killed by the road; that her house was within two and 
three hundred yards of the road; and that during her 
sickness her bed was by the window; that she saw from 
the window that her son was in the employ of the de- 
fendant by seeing him on the cars; but that she never, 
at any time, gave her consent, directly or indirectly, to 
his employment by the defendant. 

On cross examination, defendant’s counsel asked her 
“Tf her son did not tell her that he was employed by 
defendant as a brakeman.” To which the witness an- 
swered, ‘‘ yes.” Plaintiff’s counsel then asked witness to 
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state the whole of the conversation between her and her 
said son at the time he told her that he was in defendant's 
employ. Defendant’s counsel objected. The court sus- 
tained the objection, and refused to let the witness state 
the whole conversation, to which ruling plaintiff took 
bill of exceptions. 

The evidence disclosed the following additional facts: 
Deceased was killed by defendant company’s cars in 
charge of engineer James Long. Haley, yard master, 
whose duty it was to control the movements of trains, 
had gone to the depot to attend to freight bills; deceased 
came to the train and told Long that Haley wanted 
the empty cars detached from the train and thrown 
off the track on a switch; the train consisted of a car 
loaded with cotton, and an empty car. For the pur- 
pose of executing the order, deceased went in between 
the empty and loaded car to uncouple the cars, and while 
thus between the cars he gave the usual signal with his 
hand to back a little so he could get the bolt out. The 
engineer put the engine in motion and moved it about six 
or eight feet, when he discovered by bumping of loaded 
car that it had run over deceased, and he died in an hour 
afterward from the injury. The reason the engineer 
moved the car so far, was for the purpose of giving force 
enough to throw the empty car on the switch; moving the 
car an inch would have been sufficient to loosen the bolt; 
the car could have moved that little, and he understood 
by the signal that he was to move but a little; and 
dleceased had been in the employ of defendant about two 
weeks. 


Frank M. Spencer, for appellant. 


Waul & Walker, for appellee. 

I. The court properly ruled out the statement of plaint- 
iff that she remonstrated with her son for working on 
defendant company’s railroad, the question being leading 
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and suggestive of the answer, and not made in the pres- 
ence or brought to the knowledge of the company. 

II. Counsel cannot silently acquiesce in a question pro- 
pounded to the witness by the opposite side; take the 
chance of the answer being in his favor; but finding it 
pertinent to the issue and against. him, then have it ex- 
cluded from the jury, and the court erred in allowing it 
to be done. Kerr v. McGuire, 28 N. Y., 446-452; King v. 
Haney, 46 Cal., 560. 

Ill. The appellee would not be liable for the death of 
deceased if ~produced by the negligence of the engineer, 
provided there was no negligence proved in his appoint- 
ment, or notice of his incompetency, and he was retained 
in his position thereafter. Railroad Co. v. Miller, 51 Tex., 
274; A. W. Robinson v. Railroad, 46 Tex., 540; Railroad 
Co. v. Fort, 17 Wall., 553; Wood’s Master and Servant, 
sec. 416; Wharton on Negligence, sec. 224; Shearman & 
Redfield on Negligence, secs. 86-88. 

IV. A parent by whose consent, express or implied, a 
minor son has been employed, cannot recover from the 
employer under such circumstances as would prevent the 
recovery if the deceased was emancipated. Railroad v. 
Miller, 51 Tex., 274; Shearman & Redfield on Negligence, 


50-97. 


GouLp, AssociATE Justice.— The exclusion of the 
plaintiff's testimony that she remonstrated with her son 
about his acting as brakeman, and of her answer toa 
question asking her what she said to him on the subject, 
would not have been erroneous, had the issue on that 
point been merely whether she consented to her son’s 
employment or not. Having testified positively that she 
had not, at any time, directly or indirectly, given her con- 
sent to his employment, what she said to her son on the 
subject would have been immaterial as to the fact of con- 
sent, and inadmissible for the purpose of charging the 
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company with notice or knowledge of her objection, be- 
cause not made in the presence or with the knowledge of 
any of its officers. 

[f, however, the issue was to extend to her entire con- 
duct during the employment, and the inferences which 
might reasonably be drawn therefrom, we think that the 
fact of her remonstrance with her son, and the manner 
in which she remonstrated, might well have been admit- 
ted as tending to explain more fully what her conduct 
was. 

But we are of opinion that the court erred in that part 
of its charge which related to the conduct of plaintiff, as 
foilows: ‘‘ Or if you believe that the plaintiff's conduct 
in the control of her son and in her knowledge of his oc- 
cupation was such as to induce a reasonable man to 
believe that the plaintiff did consent for her son so to 
contract,” etc. This part of the charge was objected to, 
and the point reserved by bill of exceptions. 

We see nothing in the evidence justifying that charge. 
During the entire two weeks of her son’s employment as 
brakeman, the mother was sick and confined to her room. 
No reasonable man, knowing the facts, would have felt 
authorized to act on the belief that the son had the 
mother’s consent, nor do we think there was evidence 
tending to show such conduct, sufficient to support a ver- 
dict against plaintiff on that issue. Yet, looking at the 
final part of the court’s charge, we are forced to the con- 
clusion that the verdict of the jury must have been based 
on their finding against plaintiff on this issue. That part 
of the charge left them no alternative but to give plaint- 
iff a verdict, unless they found that she had actually con- 
sented to the employment, or so conducted herself in ref 
erence to her son’s occupation, as to induce a reasonable 
man to believe that she did consent; for that the boy ‘* was 
placed in a position of danger, and received thereby an 
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injury from which he died,” were facts clearly apparent. 
That the position of brakeman is one of danger is a 
matter of common knowledge, requiring no proof, and it 
was not denied that plaintiff’s son was placed in that po- 
sition by defendant’s servants, and received thereby an 
injury from which he died. The plaintiff's testimony 
that she never, directly or indirectly, consented to the 
employment, stood uncontradicted and uninvalidated in 
any way. That she, after her son’s death, received his 
wages, seems to us to be of little significance. Wethink 
it apparent that the jury were misled by the charge of 
the court into giving undue weight to plaintiff’s conduct, 
or failure to notify.the company of her dissent, whilst 
she was sick and confined to her room. 

The evidence as to her conduct was, in our opinion, in- 
sufficient to call for the charge, or to support the verdict, 
and for these reasons the judgment will be reversed and 
the cause remanded. 

The employment of a boy only fifteen years of age in 
the hazardous position of brakeman, if without the con- 
sent of his mother and only parent, was a wrong done to 
that mother, and unless the boy had sufficient discretion 
to comprehend and guard against the dangers of the em- 
ployment, when fully explained to him, as they should 
have been by the employer, such a contract would not place 
him in the position of an employee, or preclude a recovery 
for injuries suffered from the negligence of aco-employee. 
R. R. v. Miller, 49 Tex., 322; 51 Tex., 274; Coombs v. 
New Bedford Cordage Co., 102 Mass., 572; Hill v. Gust, 
55 Ind., 45; 2 Thompson on Negligence, p. 977, sec. 8, 
and authorities cited. 

A minor may be of sufficient age and discretion to jus- 
tify his employment as a brakeman. 51 Tex., supra. 
Whether this boy of fifteen years could have been prop- 
erly employed in that position, was, we think, a question 
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of fact for the jury; not, as appears to have been assumed 
in the trial, one of law. for the court. 2 Thompson on 
Negligence, supra. 
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The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered March 29, 1881.] 





JuLIuS KAUFFMAN v. THomas T. BEASLEY. 


(Case No. 1186.) 


. COTTON FACTORS AND COMMISSION MERCHANTS.— Cotton factors and 


general commission merchants in Galveston have no authority, as 
such, by law, or by usage and custom, to deal with cotton consigned 
to them, otherwise than by its sale in Galveston for cash, except 
under instructions from the owner. 

SamME.— Such cotton factor or general commission merchant having 
cotton of another for sale, cannot sell it on credit, barter it, entrust 
its sale to a sub-agent, pledge it as a security for advances to himself, 
ship it to a foreign market, or deal with it in any manner for his 
own, instead of his principal's, benefit. 

NOTICE — BURTHEN OF PROOF.— Persons dealing with such factor 
concerning goods entrusted to him are charged with notice of the 
extent and limitations upon his power; and when the question of 
the extent of his authority over the goods is the subject of inquiry, 
the burthen of proving the factor’s authority is not upon the orig- 
inal owner of the goods, but upon the party dealing with the 
factor. 


. SAME— FORWARDING AND SHIPPING MERCHANT — DEMAND.— A for- 


warding and shipping merchant, who, without authority from the 
owner of cotton, makes advances on it, and ships it to be sold for 
account of, and the proceeds to be returned to the factor and com- 
mission merchant from whom he receives it, is guilty of the con- 
version of the cotton, and subjects himself to an action for its value, 
even though he has no personal interest in the transaction, but was 
acting in the interest of and for the benefit of others. In such a 
case, ademand on the forwarding and shipping merchant before 
suit is unnecessary. 
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APPEAL from Galveston. Tried below before the Hon. 
Wm. H. Stewart. 

Suit by Beasley, the appellee, against the appellant, 
Kauffman, and Duble & Wooters, cotton and wool factors 
and general commission merchants, to recover forty bales 
of cotton, or their value, shipped to his factors, Duble & 
Wooters, to sell in the city of Galveston; and to recover 
and account for the proceeds to him. Plaintiff charged 
that his said factors, unlawfully and fraudulently com- 
bining with Kauffman, delivered to him the cotton in con- 
troversy; that Duble & Wooters did not sell the cotton 
to Kauffman, nor deliver it to him by virtue of any au- 
thority vested in them by Beasley, or by law; that so soon 
as he was informed of the conversion he gave notice to 
Kauffman, and demanded the cotton, and that he refused 
to deliver or account for it. Prayer for judgment and 
damages. 

Defendants Duble & Wooters made neither appear- 
ance nor answer. 

Defendant Kauffman pleaded the general issue, and 
then by special pleas that he was a forwarding and ship- 
ping merchant, and as such he received the cotton from 
Duble & Wooters, who were mercantile partners, cotton 
and wool factors, and general commission merchants, 
buying, selling and shipping cotton on their own account, 
and buying and shipping cotton upon orders from spin- 
ners and others; that the cotton was received from Duble 
& Wooters to be shipped to Melley, Forget & Co., Liver- 
pool, England, to be sold for account of, and the proceeds 
to be returned to, Duble & Wooters; that appellant had 
no control over the cotton except as shipping merchants: 
that it was shipped to Liverpool long before Beasley 
claimed it; and that until after the cotton was shipped 
and beyond his control, he never heard of any owner to 
the cotton save Duble & Wooters. 

Appellant pleaded also that if Beasley had shipped the 
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cotton to Duble & Wooters as his factors, it was for the 
purpose of being sold in Galveston or shipped to a foreign 
port, as might be best for the interests of Beasley, accord- 
ing to the usual course of business at the port of Galves- 
ton; and that in accordance with such usage, the cotton 
was shipped by Duble & Wooters to Melley, Forget & 
Co., through Kauffman as shipping merchant, who knew 
no owner save Duble & Wooters, who were clothed by 
Beasley with all the indicia of ownership. 

Appellant pleaded also, that on account of advances 
made by Melley, Forget & Co., for freights, labor and 
drayage, and $3,000 cash, through appellant, who was 
their agent, they had a lien on the proceeds of the cotton 
for the sum so advanced to Duble & Wooters, who 
claimed to be the owners, etc.; that the cotton was 
shipped December,-1873. 

Trial and verdict for $3,610.50 against Kauffman. 
Motion by him for a new trial overruled. 


Waul & Walker, for appellant. 

I. Notice upon which it is sought to obtain the delivery 
of property or to make a party liable for withholding it, 
should so describe it and its owner that the party in pos- 
session would know what property was demanded; and if 
one professing to be an agent makes the demand, he 
should exhibit his authority to make such demand and 
to receive the property. 

II. A usage of trade to be binding should be established, 
certain, reasonable, and known to those engaged in the 
particular trade at the place of the usage. The charge 
defines usage of trade as a custom not only generally well 
established, but also generally well known in the com- 
munity. 2 Greenl. on Ev., secs. 251, 252; Dunlap’s 
Paley on Agency, pp. 5, n. a, 272; Goodenow v. Tyler, 
7 Mass., 46; Sutton v. Tatham, 10 Ad. & EIl., 21. 

III. It is a reasonable and legal presumption that every 
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man knows the usage of the place m which he traffics, 
whether by himself or his factor, and if the usage is not 
illegal, he will be bound by it. Goodenow v. Tyler, 7 
Mass., 46; Harbert v. Neill, 49 Tex., 143; Neill v. Billings- 
ley, 49 Tex., 161; Wharton on Agency, sec. 134; Story 
on Agency, sec. 437; Snowden v. Warder, 3 Rawle, 101; 
Robinson v. United States, 13 Wall., 363; Walls v. Bailey, 
49 N. Y., 464. 

IV. A factor under the law-merchant is a general agent 
to sell as may be for the best interest of his principal; and 
the sale is not by the law-merchant confined to the place 
or to the person to whom the produce is shipped, unless 
specially instructed. McMorris v. Simpson, 21 Wend., 
610; Toland v. Murray, 18 Johns., 25; 8. C., 3 Johns. Ch., 
569. 

V. The presumption of agency, which arises from the 
possession of cotton held by one who is a factor and 
nothing else, is removed when he is engaged in other occu- 
pations, and particularly of such as are antagonistic and 
in the same line of business; such as a purchaser for him- 
self and others, a shipper for himself and others. And a 
person entrusting such a one with his property, giving 
him the control and power of disposition and the indicia 
of ownership by which an innocent party is deceived, 
should himself be the loser. [Counsel argued at length 
from the evidence that the facts justified the application 
of the principle.] Hutchings v. Bouis, 6 Cal., 382; Morris 
v. Sellers, 46 Tex., 391; Story on Agency, secs. 110, 227, 
390, 437; Cal. St. Boat Co. v. Van Pelt, 2 Black (U. 8.), 
372; Meaher v. Lufkin, 6 Tex., 488; George v. Clagett, 7 
Term R., 359; Rabone v. Williams, 7 Term R., 360. 

VI. Although a factor is bound by the instructions of 
his principal, and may not have authority to dispose of 
the goods entrusted to him otherwise than by sale at the 
place where received, unless authorized, yet, if the 
factor unites other occupations in the same line antago- 
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nistic thereto — strangers can only look to the acts of the 
parties with whom they deal, the avowal of ownership, 
and the indicia of property, and the usage of trade as 
established — and if the disposition of the property is in 
accordance therewith, the presumption is that the appar- 
ent owner is the real owner. Lime Rock Bank v. Plimp- 
ton, 17 Pick., 159; Laussat v. Lippincott, 6 Serg. & R., 
386; 2 Kent, 232; Story on Agency, sec. 390; Pickering 
v. Bush, 15 East, 43; Bowie & Sons v. Napier, 1 Mc- 
Cord, 1. 

VII. When facts are controverted by the evidence, it is 
an error for the court to give any instructions which 
assume that such facts are proved, or to give undue prom- 
inence to a few facts selected from the aggregation of 
testimony, although upon the fact assumed or selected, 
the law is stated correctly. Such instructions are calcu- 
lated to mislead the jury. Strong v. United States, 6 
Wall., 788; H. & Tex. Cen. R. R. Co. v. Nixon, 52 Tex., 
19; Gray v. Burke, 19 Tex., 232; Preston v. Keys, 23 Cal., 
193; R. R. Co. v. Snyder, 24 Ohio, 678; Hatch v. 
Garza, 22 Tex., 176; Luman v. Karr, 4 Greene (Iowa), 
159; Meyer v. R. R. Co., 40 Mo., 151; Bergen v. Riggs, 
34 Il, 170; Williams v. Woods, 16 Md., 220; Ellis wv. 
Matthews, 19 Tex., 390. 

VIII. If the defendant, Julius Kauffman, had no pos- 
session, actual or constructive, at the time of the demand 
and refusal, and there has been personally no tortious tak- 
ing or withholding, he is not liable in this action. 2 Hil- 
liard on Torts, pp. 28, 243, 264; 2 Greenl. on Ev., secs. 
642-644; Wharton on Agency, sec. 414; Knapp v. 
Winchester, 11 Vt.; Andrews v. Shattuck, 32 Barb., 


309. 
George Mason, for appellee. 


Moore, CHIEF JusticE.— It is, we think, well settled 
that cotton factors and general commission merchants in 
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Galveston, such as Duble & Wooters, had no authority 
as such by law, or by any usage or custom of trade shown 
in the record, to deal with cotton consigned to them, 
otherwise than by its sale for cash in Galveston. They 
had no authority to sell upon credit cotton of their prin- 
cipals, entrusted to them for sale, or to dispose of it in the 
way of barter, or to entrust its sale to others, or to pledge 
it as a security for an advance of money to themselves, 
or to ship it to a foreign market, or to deal with it in any 
way for their own instead of their principal’s benefit. 
Persons dealing with factors concerning goods entrusted 
to them are charged with notice of the extent and limita- 
tions upon their powers. And if they deal with them as 
if they were acting for themselves, or as if they were 
dealing with their own property, such persons do so at 
their peril that such is the fact, or that the factor has 
special authority from the owner, or that by the weil es- 
tablished and recognized usage and customs of trade in 
that line, the factor is authorized to deal with and dispose 
of the goods in the manner proposed. If the transaction 
is brought in question by the owner of the goods, the bur- 
then of proving the factor’s authority is upon the party 
dealing with them. 

Applying these well established principles of law to the 
facts in this case, the judgment of the district court is 
obviously correct. The plaintiff Beasley’s title to the cot- 
ton was fully proved. Indeed it was not controverted or 
disputed that Kauffman, by the advance which he made to 
Duble & Wooters upon the cotton, acquired no interest in 
it, or right to the possession or control of it for himself, 
or as the agent and representative of Melley, Forget & 
Co., on whose behalf he claims to have acted. Had the 
cotton remained in his possession in Galveston, and he 
had refused to surrender it to Beasley when demanded, 
he would without doubt have been liable to an action for 
its value. Heis charged by law with knowledge that by 
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the advance made to Duble & Wooters he obtained the 
wrongful possession of Beasley’s property. And when he 
made use of this wrongful possession by shipping it toa 
foreign market to be sold by Melley, Forget & Co. for the 
payment of the money for which it had been thus wrong- 
fully pledged, thus placing it out of his power to restore 
it tothe owner, he was guilty of its conversion, and sub- 
jected himself to an action for its value, even though he 
had no personal interest in the transaction, but was act- 
ing ithe interest and for the benefit of others. 

As Kauffman was liable for a conversion of the cotton, 
its demand was unnecessary to the maintenance of the 
suit. If the court erred in overruling the objection tothe 
proof of the demand, it was therefore a matter of no mo- 
ment, and in no way affected the proper decision of the 
case. We are of opinion, however, if proof of de- 
mand were essential, the ruling of the court was correct. 
Although the demand did not describe Beasley’s cotton 
by its marks, brands, numbers of bales, etc., as it was for 
all of the cotton wrongfully gotten from Duble by Kauff- 
man, as security for the advance made-him, if Kauffman 
still held the cotton and wished to surrender it, it was 
fully sufficient to have enabled him to identify the cotton 
for which it was made. No doubt it would have been 
better that the demand should have been more full and 
exact in its description of this cotton, had it been possible. 
But considering the circumstances under which it was 
made, we think it was sufficient for the purpose for which 
it was intended. 

The charge of the court, as to proof of usage of trade 
to become binding, which was objected to by appellant, is 
certainly not very full, and may not be in every particular 
literally accurate. But taken as a whole, we do not think 
it could have misled the jury, or was calculated to have 
induced an erroneous verdict. If the charge had been 
understood by the jury, as appellant contends it was, or 








or 
~!I 
Oo 


KAUFFMAN V. BEASLEY. [Galveston Term, 





Opinion of the court. 





had it been given, as he insists it should have been, the 
verdict on the evidence should have been the same as that 
found by the jury. 

The court, it is believed, did not err in refusing to give 
the instruction’asked by appellant Kauffman. Those in- 
structions are broader than the evidence justifies, and 
hence not the law of the case, and were calculated to 
mislead the jury. The evidence does not show that Duble 
& Wooters were openly and avowedly engaged in the 
business of buying and selling cotton on their own account, 
or were engaged in some other business while holding 
themselves out to the public as cotton factors, which jus- 
tified the inference that the cotton of appellee on which 
they were negotiating an advance from appellant, was in 
fact their own property. 

A number of other questions are presented by the 
assignments of error which have been ably discussed by 
counsel, but which we do not deem it necessary to pro. 
tract this opinion for the purpose of discussing in detail. 
In the main their determination should be controlled by 
the principles of law already adverted to. A review of 
the whole case leads us to the conclusion that the judg- 
ment is not only warranted but demanded by the entire 
evidence, and by the law as well as sound usage and cus- 
toms of trade prevailing at the date of the transaction in 
the port of Galveston. 

And it is therefore affirmed. 

AFFIRMED. 


Associate Justice GOULD did not sit in this case. 


{Opinion delivered March 28, 1881.] 
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Wriacut §. ANDREWS ET AL. V. ISABELLA HAGADON. 
(Case No. 1191.) 

1. HoMESTEAD.— A homestead in a city, town or village may consist of 
one or more lots, but there is nothing in the constitution and laws 
that forces the homestead character on a lot or lots adjoining the 
one on which the residence is situate. Whether such lot or lots are 
part of the homestead is a question of fact for the jury, to be deter- 
mined by the evidence; and there are two requisites that must con- 
cur to make them a part of the homestead: ist. The owner must 
intend the property as a part of hishomestead. 2d. He must in some 
way use it as such. 

2. FacT CASE.— See opinion for facts held not sufficient to invest prop- 
erty claimed as exempt from forced sale, with homestead attributes, 
and also for facts not sufficient to constitute married children con- 
stituents of the family. : 

3. RELEASE.— Part payment by a principal of a note, secured by trust 
ceed, when the payment is made on a verbal promise to extend 
time of payment on the amount remaining, with no new, indépend- 
ent consideration to support the promise, cannot operate as a release 
or waiver of right against sureties on the note or to enforce pay- 
ment by foreclosing the lien created by the trust deed. 


APPEAL from Galveston. Tried below before the. Hon. 
Wm. H. Stewart. 

The following statement of the pleadings given by ap- 
pellant is adopted as correct; the evidence is sufficiently 
stated in the opinion for an understanding of the case: 

Suit was brought January 19, 1878, by Isabella Haga- 
don, widow, against Thomas H. Edgar, to recover the 
amount of a promissory note made by Thomas H. Edgar, 
dated 1st September, 1873, due twelve months afier date, 
for the sum of two thousand dollars, with twelve per 
cent. interest (less a credit of $340), and against the heirs 
of Alexander Edgar and E. R. Edgar, to foreclose a 
mortgage or deed of trust, made by Thomas H. Edgar, 
under a power of attorney made by Alexander Edgar and 
his wife, dated August 11, 1873, authorizing Thomas H. 
Edgar to mortgage lot 5, in block 378, the property of 
Alexander Edgar and wife, in the city of Galveston, to 
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effect a loan, and borrow money for himself, and there- 
upon to assure and secure the payment thereof, to grant 
and deed by mortgage or deed of trust, or other instru- 
ment in writing, on lot 5, in block 378, in the city of 
Galveston. 

Thomas H. Edgar made no defense, and judgment was 
rendered against him by default, for the amount of the 
note and interest. 

The other defendant answered, and pleaded that the 
debt was the personal debt of Thomas H. Edgar, and not 
the debt of Alexander Edgar and wife; that Edgar and 
wife were but sureties, and that the sureties were dis- 
charged by neglect of plaintiff to enforce her debt against 
Thomas H. Edgar during the lives of said Edgar and 
wife; that Edgar and wife were dead, leaving constituents 
of their family; that the lot on which the foreclosure was 
prayed was, at the time of the death of Edgar and wife, 
a part of the homestead of the family of Edgar and wife, 
and that all the lots comprising the homestead did not 
cost five thousand dollars at the time of their designa- 
tion as homestead, and denied all allegations of plaintiff. 

January 22, 1879, plaintiff on leave filed first supple- 
mental petition, and demurred to answers of defendants, 
again setting up execution of mortgage under the power 
of attorney and denying the homestead claim, and alleged 
that Edgar and wife had abandoned the homestead, and 
acquired a homestead in Chambers county and died there, 
leaving no debts, and there had been no administration 
on their estate; that the children of Edgar and wife, long 
before the decease of their parents, had become of full 
age or married; that the mortgaged lot had not, since 
the execution of the trust deed, been occupied by Edgar 
and wife, and had long since ceased to be homestead. 

January 24, 1879, defendants set up that the home- 
stead of Alexander Edgar and wife for twenty-five years 
last past before their decease consisted of lots 5, 6 and 
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7, in block 378, in the city of Galveston, and did not 
cost $5,000 when designated as homestead, with the 
buildings and other improvements thereon, under one 
enclosure; that they were occupied during said years by 
Alexander Edgar and wife and family, until in 1861, on ac- 
count of the war, Edgar and wife rented out the property 
temporarily, and went into Chambers county as visitors, 
and resided with their son-in-law, W. S. Andrews, in 
Andrews’ house as guests, where they died, but did not 
abandon their homestead rights in Galveston property; 
that at the death of Edgar and wife the constituents of 
the family were residing together as a family — Fanny 
Andrews, daughter; Phoebe WeS&cott, grand-daughter; 
minor Alice Patrick, daughter; Sydney V. Patrick, grand- 
son; and that the homestead property vested by law in 
the heirs of said Alexander Edgar and wife, subject only 
to distribution among the heirs, and free from the claims 
of creditors of Alexander Edgar and wife; pleading that 
the said Edgar and wife were only sureties for the pay- 
ment of the debt of Thomas H. Edgar; and a year or 
more after it became due, the plaintiff, in consideration 
of one hundred dollars paid to her by said Thomas H. 
Edgar, granted him additional time on the debt without 
the consent of defendant parents’ sureties thereon, and 
pleaded that the sureties were thereby discharged in per- 
son and property. 

January 28, 1879, the guardian for minor defendants 
adopted supplemental answer of the adults. There was 
judgment by default against Thos. H. Edgar; and Thos. 
M. Joseph, trustee, came in and made himself party. 
January 31, 1879, judgment final against Thos. H. Edgar 
for $2,720, with interest. The other defendants having 
submitted the matters affecting them to the court without 
a jury, the court adjudged the lien claimed by plaintiff 
under the trust deed on lot 5, block 378, and the improve 
ments thereon established, and ordered it to be foreclosed 
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and sold by the sheriff of Galveston county; the proceeds 
to be applied to the satisfaction of the judgment against 
Thos. H. Edgar, and interest and cost, and the balance to 
defendants. 


Edward T. Austin, for appellants. 

I. The court erred in its ruling on the facts in evi- 
dence; that Alexander Edgar, the ancestor of these 
defendants, by building a house on lot 5 of his home- 
stead, consisting of three lots, and fencing off a part of 
said lot with said house from the other lots, and renting 
the house to strangers, abandoned said lot 5 as a part of 
his homestead, although the three lots, when acquired and 
designated as a homestead, did not exceed in value the 
constitutional exemption; and that the said lot 5, after his 
death, leaving constituents of his family surviving, was 
liable to forced sale for the payment of a security debt. 
Const. of 1869, sec. 15, art. XI; Const. of 1876, sec. 50, 
art. XVI; sec. 51, art. XVI; sec. 52, art. X VI; Rev. Code, 
p. 31; Statute 1870, p. 127, ‘‘ An act defining the home- 
stead and other property exempt from forced sale;” Cross 
v. Evarts, 28 Tex., 533; Shephard v. Cassiday, 20 Tex., 24; 
Taylor v. Boulware, 17 Tex., 97; Gouhenant v. Cocker- 
ell, 20 Tex., 98. [Second assignment of error by adult 
defendants. | 

Il. The court erred in holding that the laches and 
neglect of the plaintiff in this case to enforce her lien 
during the lives of Alexander Edgar and wife, the note 
maturing September, 1874, and suit filed January 19, 1878, 
and the acceptance by her of a payment by the principal 
debtor, Thos. H. Edgar, on the note paid by him, in con- 
sideration of an extension to him, without the knowl- 
edge and consent of the sureties, did not discharge the 
sureties from said debt in person and property. Pilgrim 
v. Dykes, 24 Tex., 384; Wybrandt v. Lutch, 24 Tex., 
310. 
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Wheeler & Rhodes, for appellee. 


Watts, ComMIssIoNneR.— The questions involved in the 
decision of this case are these: 

ist. Was the lot in controversy part of the homestead 
of Alexander Edgar and wife at the time of the execu- 
tion of the trust deed by Thos. Edgar? 

2d. Was there any constituent member of the family 
of Alexander Edgar and wife, at the time of their death, 
to whom the homestead right descended? 

3d. Was the lien on the land released by reason of 
appellee’s extending time to Thos. Edgar? 

Alexander Edgar purchased lots 5, 6 and 7, block 378, 
in the city of Galveston, about 1842, and had a residence 
upon lot 7, outhouses on lot 6, and cultivated a garden 
on lot 5, from thence until 1853, when he built a house 
on the latter, and segregated it from the others by a par- 
tition fence, and rented the same from that time until 
1875. In 1861 he and his wife left the city and went to 
Chambers county; there lived on the farm of their son- 
in-law, Andrews, until their death in 1875. In 1873 they 
authorized their son, Thomas Edgar, by a power of at- 
torney, to secure a loan of money for his own benefit, by 
giving a mortgage or deed of trust upon lot 5. The ap- 
pellee, Mrs. Hagadon, loaned him $2,000 on the ist day of 
September, 1873, and took his individual note therefor, 
payable twelve months after date; and to secure the same, 
he executed, as agent under power of attorney, a trust 
deed on the lot to Thos. M. Joseph as trustee. 

The appellants claim that the lot constituted part of 
the homestead of Alexander Edgar and wife at the time 
the trust deed was executed thereon. 

A homestead in a city, town or village may consist of 
one or more lots, but there is nothing in our constitution 
or laws that forces the homestead character or quality 
upon a lot or lots adjoining the one upon which the resi- 
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dence is situated. Whether such lot or lots are part of 
the homestead, is a question of fact to be determined 
by the evidence, and there are two requisites that must 
concur to give them this quality: the owner must intend 
the property as part of his homestead, and must in some 
way use it as such. 

In this case the evidence establishes that for twenty 
years prior to the execution of the trust deed, the lot in 
controversy had been separated from the other two by a 
partition fence; that during that time it had a dwelling 
house situated thereon and was rented to other parties. 
As said by the constitution, a temporary renting of the 
homestead shall not change the character of the same, 
when no other has been acquired. Whether by residing 
elsewhere, and renting the homestead for twelve or four- 
teen years, would or would not work an abandonment 
thereof, notwithstanding the parties had acquired no new 
homestead, is not necessary for us to decide. But the 
question is, was lot 5 any part of the homestead at the 
time the trust deed was executed? Andrews swears that 
Alexander Edgar and wife claimed it as such, but when 
or how this claim was made, whether openly or covertly, 
is not shown. But there is one fact established by the 
evidence to a degree of certainty beyond cavil, and that 
is, it had not been used by them for homestead purpo.c3 
for more than twenty years prior to the execution of the 
trust deed. During that entire time it was in the posses- 
sion of tenants, and not one act is shown during the time 
upon the part of said Alexander Edgar and wife that 
would indicate to the public that the same constituted a 
part of their homestead. After hearing all the evidence 
the court found against the appellants, and we are not 
prepared to say but that the finding was amply sustained 
by the evidence. See Peregoy v. Kottwitz, decided at this 
term of the court. 

I am individually of the opinion that, taken in connec 
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tion with the other circumstances of the case, the fact 
that Alexander Edgar and wife, by power of attorney duly 
executed, selected out that lot from the others, and 
empowered their attorney or agent to secure a loan by 
executing a deed of trust or mortgage thereon to secure 
the payment thereof, ought of itself to be considered as 
a potent circumstance in determining the character of the 
property. 

The evidence discloses the fact, that at the time of the 
execution of the trust deed, and for twelve years prior 
thereto, Alexander Edgar and wife were residing with 
their son-in-law, Andrews, upon his farm in the county 
of Chambers, and that their children were all married. 

No legal or moral obligation is shown by the evidence, 
upon the part of Alexander Edgar and wife, to sup- 
port their married children, nor is any corresponding state 
of dependence shown thereby on the part of these mar- 
ried children for such support from their parents. On 
the contrary, it is shown that they were not living with 
their parents on the homestead in Galveston. The record 
clearly shows that they were not constituents of the 
family of their parents at the decease of the latter, and 
therefore were not entitled to the homestead protec- 
tion as such. Howard v. Marshall, 48 Tex., 478; Roco v. 
Green, 50 Tex., 490. 

Appellants claim that as to the note, Alexander Edgar 
and wife occupied the position of sureties, and that appel- 
lee had released and waived the trust deed or lien upon 
the lot, by an agreement with Thomas Edgar extending 
him time upon the note for a valuable consideration, 
without the consent of the other parties. The evidence 
shows that Thomas Edgar paid to appellee one hundred 
dollars, the same being accrued interest on the note, and 
that she promised therefor to give him time on the note. 
We think it exceedingly questionable whether the rule of 
suretyship could be applied to a case like the one before 
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the court. But admitting that it could be done, the evi- 
dence shows that there was no consideration for any sup- 
posed promise upon the part of appellee to extend time 
on the note. He only paid what he was justly and legally 
bound to pay. It is well settled that there must be some 
independent consideration, other than the mere payment 
of part of the note, to support such a promise. Hunter 
v. Clark, 28 Tex., 162, and authorities there cited. 

The objection that appellee delayed so long in com- 
mencing this suit that the said lien was lost or waived, is 
not well taken. The note was not barred by the statute of 
limitations, and we know of no reason why a delay in 
bringing the suit should otherwise work a loss of the lien. 

We are of the opinion that there is no error in the 
judgment, and that it ought to be affirmed. 


AFFIRMED. 
[Opinion delivered March 28, 1881.] 





H. F. & E. D. Crappock v. SARAH AND WILLIAM 
GOODWIN. 
(Case No. 439.) 


1, JOINDER OF PARTIES.— Husband and wife may join as plaintffs in an 
action for damages for the wrongful seizure by attachment of prop- 
erty exempt by law from forced sale. 

RULE OF CONSTRUCTION — PLEADING.— The same strictness of pleading 
in regard to joinder of parties and causes of action, does not prevail 
in Texas as is observed in states where the distinction between law 
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and equity forms of action is recognized. 
MULTIFARIOUSNESS.— See statement of case for a petition complain- 
ing of many matters, but held not liable to exception for multi- 
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fariousness. 

Set-orr.—In a suit for the wrongful seizure under attachment of 
property exempt from forced sale, the defendant cannot plead in 
set-off the debt on which the attachment proceedings were based. 
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5. DAMAGES.— Expenses in attending court and loss of time by one 
whose property has been wrongfully seized under attachment, 
which were expended and incurred in defending the suit, cannot in 
an action for damages for wrongfully suing out the attachment, be 
considered as proof of actual injury. 

6. FacT CASE— EXEMPLARY DAMAGES. — See statement and opinion for 
facts pleaded, connected with the seizure of property exempt from 
forced sale under attachment, which warranted a recovery of ex- 
emplary damages. 

7. DamMaGeEs.— In an action for malicious trespass on personal property, 
while there is no certain fixed standard to govern the jury, they 
may properly consider not only what is due to the party complain- 
ing, but to the public, by inflicting the payment of speculative, ex- 
emplary or vindictive damages. But where no circumstances of 
malice, oppression or intentional wrong are shown, the usual meas- 
ure of damages is the value of the property taken, and interest. 


AppEAL from Walker. Tried below before the Hon. J. 
R. Burnett. 

William Goodwin and Sarah Goodwin, his wife, appel- 
lees, brought suit jointly against H. F. & E. D. Craddock, 
on the following alleged causes of action: 

1. The wrongful and malicious suing out of an attach- 
ment by the appellants against William Goodwin, in one 
of the justices’ courts of Trinity county, on a note for 
$118.51, executed by William Goodwin in favor of H. F. 
& E. D. Craddock. 

2. The wrongful and malicious suing out of an attach- 
ment in the district court of Trinity county, by the same 
parties, on the same note, against William Goodwin. 

3. For damages for the wrongful seizure and detention 
under those attachments of a mare of the value of $100, 
claimed to be the property of William Goodwin. 

4. For damages for the willful seizure and detention 
under the attachments of.a colt of the value of $50, 
alleged to be the separate property of the appellee Sarah 
Goodwin. 

The appellants pleaded in reconvention the note on 
which the attachments were sued out, to which appellees 
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excepted, and the exception was sustained, on the 
ground that a claim against William Goodwin could not 
be pleaded in reconvention against a joint demand of 
William and Sarah Goodwin. Judgment was rendered 
against the appellants in favor of the appellees jointly for 
$200. 

Sarah Goodwin was not a party to the attachment 
suits of appellants against William Goodwin. Appellees 
did not sue for the possession of the mare and colt alleged 
to be exempt from attachment. Appellees declared on 
the attachment bond in the attachment sued out in the 
district court, but dismissed as to the sureties, they not 
being served with process. In the other attachment they 
did not declare on the attachment bond. 

Appellants contended that there was an improper 
joinder of parties plaintiff; also an improper joinder of 
causes of action; that appellants’ plea in reconvention was 
good at least against William Goodwin’s claim for dam- 
ages, for the wrongful suing out of the attachment. 

The evidence established the issuance of the attachment 
as alleged from the justice’s court, the suit there being for 
an amount beyond its jurisdiction; the levy upon the 
mare, the property of William Goodwin, and upon the colt, 
the property of his wife; that the mare was the only ani- 
mal of the horse kind belonging to him; that the mare 
was worth $100; the colt worth $50; that the actual dam- 
age sustained by plaintiff, by reason of the seizure, was 
proven to be some $39.50, money paid out in attending 
court, and $31 loss of time,— the value of the use of the 
mare from the time of seizure to the trial was proved to 
be fifty cents a day over two years, and that both animals 
were exempt. 

The charge of the judge restricted the inquiry of the 
jury to two issues: 

1. Whether the attachment was issued in a suit for an 
amount over $100, and if so, that it was void, ‘‘ and 
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they should find for the plaintiff the actual damage sus- 
tained by them, the direct and immediate result of the 
levy, loss of time in defending the attachment suit and 
expenses paid, and the reasonable value of the use of the 
property attached.” 

2. Whether the colt was the separate property of Mrs. 
Goodwin and the mare the only animal of the horse kind 
owned by Goodwin. If so, the property was exempt from 
execution, and that if the Craddocks levied on them and 
had them, they should find for the plaintiff their value, 
and the actual damage sustained by the plaintiff by reason 
of the levy, etc. 

The jury were instructed that they could not find vin- 
dictive or exemplary damages. 

The verdict was for the plaintiff, and $200 damages 
assessed. 

The errors assigned were: 

1. Overruling defendants’ exceptions to the petition. 

2. Sustaining exceptions to the plea in reconvention. 

3. Overruling exceptions to citation, and permitting 
plaintiff to prove expenses incurred in attending court. 

4. Overruling motion for a new trial. 


Randolph & McKenney, for appellant. 
Maxey & Leigh, for appellee. 


QUINAN, CoMMISSIONER.— The exceptions to the petition 
of the plaintiffs on the ground of the improper joinder of 
parties plaintiff and the improper joinder of causes of 
action is not, we think, well taken. It is true that Good- 
win might have maintained this suit alone, but the stat- 
ute provides that for the recovery of the wife’s effects, the 
suit may be brought either alone by the husband or 
jointly with the wife. For the wrongful seizure of the 
exempt property, no good reason can be perceived why 
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the wife may not also join in the suit. The law exempts 
to the family certain property from execution. The wife 
has a direct interest in its recovery. Her property and 
the exempt property were seized by the same parties, by 
one and the same unlawful act. The object of the suit is 
to obtain redress for that unlawful act. The liability of the 
defendants was not the less because their seizure was on 
many accounts unlawful, as, by virtue of an attachment 
from a court having no jurisdiction, or because the 
property seized was exempt, or because a portion of it 
was the separate property of Mrs. Goodwin. It could 
work no injury to the defendants that their liability be- 
cause of the wrong done, on whatever ground, was deter- 
mined in one suit. Certainly the verdict and judgment in 
the case would protect them from another suit for the 
Same cause. The same strict rules of pleading do not 
prevail with us in respect to the joinder of parties 
and causes of action, as in other states where the distinc- 
tion between law and equity and forms of action is recog- 
nized. In Clegg v. Varnell, 18 Tex., 294, it was held to 
be no good ground of exception, that in the same suit the 
husband and wife prayed an injunction against the sale 
of her separate property, and the husband sought to en- 
join the collection of and set aside a judgment against 
himself in which the wife had no interest. In that case 
Chief Justice Hemphill says: ‘‘The courts have always 
exercised a sound discretion in determining whether the 
subject matters of the suit are properly joined, and whether 
parties plaintiffs or defendants are properly joined or not. 
The substance of the rule on this subject appears to be, 
that each case must be governed by its own circum- 
tances. While defendants are protected, plaintiffs must 
not be put to the necessity of bringing two suits instead of 
one.” See, also, Dobbin v. Bryan, 5 Tex., 284; Story’s 
Kq. PI. 

We do not doubt that a petition may embrace so many 
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distinct and separate demands as to be objectionable on 
the ground of multifariousness, and the petition in this 
case, we admit, goes very far in that direction; yet the ob- 
jection of multifariousness is not favored; it is entitled 
to no liberality of construction. And we believe that the 
many matters complained of in this suit, may, without 
inconvenience cr injury, be settled in it. They all spring 
out of the same transaction, and there would seem to be 
no necessity of more than one suit about them. 

The defendants’ plea in reconvention was properly over- 
ruled. A debt cannot be set off against a claim for dam- 
ages for the commission of a tort. To permit one who 
wrongfully seizes upon property not subject to execution 
for debt, to set off his debt against a recovery for its 
value, would be virtually to nullify the law declaring 
certain property exempt. 

The third assignment of error is, that ‘‘the court erred 
in overruling defendants’ exceptions to the citation issued 
October 19, 1872, and in permitting plaintiffs to prove 
expenses incurred in attending court.” 

Under the view entertained by the court below of the 
nature of the suit, there can be no question that this as- 
signment is well made. Whatever difficulty there may 
be in determining what circumstances may or may not be 
considered in assessing the damages to which the plaintiffs 
may be entitled for the tortious seizure of the property 
by a void process, and in spite of its exemption by law, 
there can be none in holding that expenses in attending 
court, and loss of time in prosecuting their own suit for its 
recovery, cannot in this state be submitted to the jury as 
proof of actual injury. In Harris v. Finberg, where it 
was sought to recover expenses for attending court as 
part of the damages for the wrongful issuance of a writ 
of sequestration, Chief Justice Roberts, in an exhaustive 
review of the case, cited in Drake’s Attachment, and 
of those decided in other states and our own courts, con- 
cludes with these decisive observations: *‘ A number of 
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suits of similar character have been before the supreme 
court of this state, and in deciding thein the court has 
repeatedly announced, that where the suing out and levy 
of the writ is malicious, exemplary damages could be 
awarded, and where it was only wrongful, without malice, 
actual damage only could be awarded. In none of them 
had it been defined what losses and expenses are embraced 
under the head of actual damage, nor the exact limita- 
tions of what may be allowed as such. Butit is believed 
that in none of them has the value of the defendant’s 
time while attending court in the case, or any such inci- 
dental expense, been allowed or sanctioned as a proper 
element of actual damages.” 46 Tex. 

In the present case, the court in its charge instructed 
the jury that they could not find any vindictive or ex- 
emplary damages by way of revenge or example, but that 
they could find actual damages sustained by the levy, its 
direct and immediate result, sch as loss of time in defend- 
ing against the attachment, and expenses paid in its 
defense. This was but to emphasize the error committed in 
admitting the testimony, and to render it impossible for us, 
upon any just, legal grounds, to sustain a verdict, which 
(looking at the proof in the case) we would certainly find 
no reason to disturb on the ground of excess, although 
neither exemplary or vindictive damages might, as the 
judge charged, be recoverable in this suit. 

But we cannot undertake to say how far the jury were 
misled by this charge, or to what extent the plaintiffs’ loss 
of time, or expenses in defending the attachment, may 
have entered into their estimate of their damage. We 
must presume the jury understood and obeyed the in- 
struction of the court. And as this error will require a 
reversal of the judgment, it is proper we should indicate 
our views as to the proper measure of damages in the case, 
whether actual or exemplary, under the state of case 
alleged. 

The suit as originally brought was one sounding alto. 
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gether in damages. It was very like what, in courts where 
forms of action are regarded, would be a suit in trespass 
for the recovery of damages for the wrongful seizure of 
the plaintiffs property. It charged all the facts upon 
which a recovery was claimed. It is true there is much 
irrelevant matter embraced in the petition, but these are 
substantially the grounds upon which it was sought — 
the unlawful seizure of the property of the plaintiffs, 
which by law was exempt from seizure, as the defendants 
knew and were informed, at a time ‘*‘ when plaintiff and 
his family were upon a journey, and they and their little 
children were compelled to walk a long way” in conse- 
quence, and this under color of precess upon its face void, 
as issued by a justice of the peace in a case where he had 
no jurisdiction. This is the very gravamen of the charge; 
all the rest may be considered as merely incidental. How 
he was summoned to attend court upon an unlawful 
writ; the time he lost; the loss of his crop; the malicious 
suing out of an attachment against him, are but circum- 
stances attending the history of the transaction, the rela- 
tion of which, if he could not in this action be allowed to 
recover because of them, could not destroy his right to 
recover upon what could be properly the basis of a recov- 
ery. The circumstance of apprehension and aggravation 
under which his property had been seized, the character 
of the animals seized, theirexemption from sale under ex- 
ecution, the value of his plow mare, the value of her use 
to him, the length of time for which he had been de- 
prived of her use — these were properly, and we think suffi- 
ciently, alleged in his original petition. And if not, they 
were certainly with sufficient certainty alleged in his 
amended petition, and warranted a recovery for exemplary 
damages. All our actions are special actions on the case. 
There are no technical words or phrases necessary in the 
statement to entitle a party to recover. It is enough if 
the facts and circumstances out of which the right grows 
were stated, and the appropriate relief prayed for. 
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It may be admitted that so much of the plaintiffs’ pe- 
tition as sought a recovery against the defendant because 
of the wrongful, vexatious and malicious suing out of an 
attachment, inasmuch as it was only filed as an amend- 
ment, more than two years after the original seizure, 
would not on that account have warranted a recovery for 
exemplary damages against the defendant; and it seems 
that it was for this cause the judge on the trial below in- 
structed the jury that they could find no exemplary dam- 
ages in the case; but we think, in view of the other 
allegations in the petition, of aggravation in the seizure 
of the property under void process, knowingly, this was 
to confine the plaintiffs’ right to recover within too nar- 
row limits. It was a case in which, if the jury found the 
allegations of the plaintiffs to be true, they would have 
been warranted in finding damages beyond the mere 
actual loss or injury sustained. 

The rule of damages applicable to the case as stated 
may be taken from the opinion of Chief Justice Hemphill 
in Cole v. Tucker, 6 Tex., 266: ‘‘ That in actions for ma- 
licious trespasses on personal property, vindicatory or 
corrective damages may be awarded, is a rule as old as it 
is firmly established. Compensation, in the legal and 
technical signification of the term, is not deemed a suffi- 
cient recompense for injuries of this character.” And 

gain: ‘* Where a trespass is committed in a wanton, rude 
or aggravated manner, indicating a desire to injure, a 
jury ought to be liberal in compensating the party in- 
jured in all he has lost in property, in expense for 
the assertion of his rights, in feeling or reputation, and 
even this may be exceeded by sctting a public example, 
to prevent the repetition of the act. In such cases there 
is no certain fixed standard, for a jury may probably take 
into view not only what is due the party complaining, 
but to the public, by inflicting what are called in law, 
speculative, exemplary or vindictive damages.” Sedg- 
wick on Damages, 522. 
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“Damages are graduated by the intent of the party 
committing the wrong;” but the rule is, that if the rights 
of another party are invaded, although without evil de- 
sign, and even if the act be purely accidental, the trespass 
must be answered for in damages. Sedgwick, 522. 

And so in Hillman v. Baumbach, 21 Tex., 205, Mr. 
Justice Roberts says that ‘“‘a charge that where a party 
commits a trespass under the honest belief that he is 
the owner of property, this is a circumstance to mitigate 
damages,” was rightly refused; and adds: ‘‘Such belief 
would not mitigate the actual damages sustained by the 
trespass.” 

In all cases where actual damages are recoverable for 
unlawful taking of property, the principle which under- 
lies the rule is, to give compensation for the injury act- 
ually sustained, and which has resulted immediately and 
directly from the wrong done; and when nocircumstances 
of malice or oppression or intentional wrong or aggrava- 
tion are shown, the usual measure of damages is the value 
of the property taken, and interest. But this rule must 
vary with the character and uses of the property. So 
in times of slavery the measure of damages for illegal 
taking of slaves was the value of the slave and his hire. 
Pridgen v. Strickland, 8 Tex., 434. 

So a workman whose tools of trade were illegally levied 
upon, was allowed as actual damages not merely their 
actual value, but for the loss sustained in being deprived 
of their use in the exercise of his trade. 

So for the illegal detention of a yoke of oxen, the 
owner was allowed to recover for their use while de- 
tained. Haviland v. Parker, 11 Mich., 104. 

And there are cases in our supreme court where it has 
been held that, for the wrongful taking of horses or mules, 
the measure of damages was their value, and the value 
of their use or hire. This rule is recognized in Hudson 
v. Wilkinson, 45 Tex., 445, where it is applied to the 
wrongful taking and detention of a wagon and team. In 
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that case Mr. Justice Moore condemns the mode of com- 
pensation adopted, of valuing the hire by the day or the 
month, when the period was protracted or the litigation 
prolonged. It is a rule which in many cases would do 
simple justice, but in others might be pushed to the verge 
of absurdity. It is not perhaps possible to lay down a 
rigid and unbending rule, applicable to all cases. It must 
of necessity, as we have said, vary with the character of 
the property, and somewhat with the peculiar circum- 
stances of the case. The thing to be kept in view is that 
the party shall be compensated for the injury done. 
Where money or goods, having a price in market, are 
the subject of the wrong, the value and the value of the 
use of which the party has been deprived, in the shape of 
interest, would be adequate compensation. It is but the 
application of the same rule which permits the recovery 
of the hire, as for the use of horses or work animals. 
Very clearly the seizure of the plaintiffs’ plow animal or 
work horse in this case would be very poorly compensated 
for by the payment of interest for the time which they 
had been deprived of them, and then only, but it is 
equally clear that their value and hire, measured by the 
month or the year for the long period since their seizure 
to the time of trial, would be absurdly excessive. We 
think no more equitable rule can be adopted in determin- 
ing the plaintiffs’ actual damages than to allow in any 
event, if plaintiffs made out a case for actual damages, 
an amount not less than the value of the property, with 
interest to the time of trial; but the jury should also take 
into consideration the value of the use or hire of the ani- 
mals seized for the whole time of which the plaintiffs 
have been deprived of them, and allow such an amount 
for actual damages as will compensate the plaintiffs, 
whether computing it by the rule of interest or that of 
hire or value of the use, as may seem to them most ade- 
quate to that result. 

Should, however, the proof establish to the satisfaction 
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of the jury that the seizure of the plaintiffs’ property was 
made not only wrongfully, but willfully, oppressively, 
rudely and with circumstances of aggravation, under 
color of process void upon its face, they may find such 
damages beyond the actual injury sustained, asin their 
judgment will compensate the plaintiffs for the injury done 
them in property and feelings, and as punishment for 
the wrongful acts, and tend to prevent the repetition of the 
like injury. 

The proper disposition of this case is that it be reversed 
and remanded. 

REVERSED AND REMANDED. 


[Opinion delivered March 24, 1881.] 





mrar TP 7 , . ¥ T near 
Martin Boexd. v. ARTHUR WADGYMAR. 
(Case No. 539.) 

1, EQUITABLE MORTGAGE.— Though an agreement in writing to execute 
amortgage on specific property will be enforced in equity, parol tes- 
timony will not be admitted to aid, by adding to and varying an 
imperfect agreement in writing, so as to convert that into a mort- 
gage, or an agreement to make a mortgage, which on its face ex- 
presses no such purpose. 

RESULTING TRUST.— No resulting trust exists in favor of one who 


vo 


pays the purchase money for land by way of loan to another, when 
the conveyance is executed, not to thé lender, but the borrower. 

3. RESULTING TRUSTS.— Resulting trusts are not created by agreement; 
they arise alone from the acts of parties. 

4 Fact CASE.— See statement of case for an agreement to execute a 
mortgage which could not be enforced. 


APPEAL from De Witt. Tried below before the Hon. 
D. D. Claiborne. 

Suit by Boehl against Wadgymar and wife, for the re 
covery of a debt and to enforce a lien upon certain lands 
for the payment of it. 
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The plaintiff in his petition averred that the defendant, 
Wadgymar, came to him on or about the 28th of Decem- 
ber, 1873, and represented that he desired to purchase two 
certain tracts of land; and that if plaintiff would lend 
him money to make the purchase, he, defendant, would 
hold the lands in trust for the repayment of the money; 
that he would immediately execute to petitioner a mort- 
gage upon the lands, upon his receiving a deed from the 
vendor; that upon this condition, that the land should be 
held in trust by the defendant for the payment of the 
money loaned him, that he would execute a mortgage 
upon the lands so soon as he obtained the title thereto, 
and would pay petitioner ten per cent. per annum inter- 
est upon the loan, plaintiff loaned the money to the defend- 
ant. That with this identical money the defendant 
purchased the two tracts of land described in plaintiff’s 
petition, and after the purchase was made, defendant 
again promised to execute the mortgage, but subsequently 
refused to do so, and denying that any lien existed upon 
the land in favor of plaintiff, claimed that the lands con- 
stituted the homestead of himself and wife; that they 
were in the occupancy of defendant and his family; that 
defendant fraudulently repudiated the contract made with 
plaintiff; that he was without property except such as 
was exempt from forced sale, at the time of the loan of 
said money to him, and was still without property liable 
to execution; and that it was only upon the security of the 
land that plaintiff loaned the money to the defendant. 
The petitioner further averred, that upon the receipt of 
the money loaned him by plaintiff, the defendant executed 
a receipt for the same. That receipt is in these words: 
‘‘T hereby certify that I, the undersigned, have received 
of Mathies Boehl, two hundred and ninety dollars specie, 
upon condition that I will execute to him a mortgage upon 
my property, to continue for one year, provided I shall 
have three months’ notice before payment can be demanded 
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of the said money, and I am not at liberty to pay the 
same unless the like notice shall have been given to the 
lender of my intention to pay. 

** ARTHUR WADGYMAR. 

“Witness: Fr. Freude. 

**De Witt County, Texas, December 28, 1873.” 

The prayer of the petition is that he have judgment 
. for his debt, that a lien upon the land may be established 
in his favor, and for sale of it to satisfy his debt. 

To this petition defendants demurred and answered. 
Their demurrer was sustained so far as the petition set up 
a lien upon the land, and asked for its enforcement. 

The case was submitted toa jury, who found forthe 
plaintiff a verdict for his monied demand. Judgment 
accordingly. 

Ry bills of exceptions, it appeared that the plaintiff of- 
fered to prove by witnesses the allegations of his petition 
as to the understanding with defendant in reference to the 
loan of money, the mortgage to be executed, and the 
lands upon which it was to be made, and this proof, upon 
objection, was not admitted. 

The assignments of error present the question whether 
the court erred in sustaining exceptions to the plaintiff's 
petition and in rejecting the testimony offered. 


H. Clay Pieasants, for appellant. 
[No briefs on file for appellee. ] 


QUINAN, COMMISSIONER.—It is not questioned that an 
agreement in writing to execute a mortgage upon specific 
property would be enforced in equity. De Laire v. Keenan, 
3 Dessaus., 74; Daggett v. Rankin, 31 Cal., 323. ‘The 
doctrine seems to be well established, that such an agree- 
ment, or a mortgage defectively executed, or an imperfect 
attempt to create a mortgage or to appropriate specific 
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property to the discharge of a particular debt, will create 
a mortgage in equity or a specific lien on the property so 
intended to be mortgaged.” 1 Am. Leading Cases in 
Equity, 510. 

But in the present case, the agreement which is sought 
to be enforced and carried into effect as a lien upon lands, 
contains no specific description of any property, whether 
real or personal, upon which it was to operate. In Will- 
iams v. Lucas, 2 Am. Cases in Equity, where the testator 
had borrowed of one Lane $500, and by his note of hand 
promised to pay the same, and to give security by a mort- 
gage of lands for the same wnen required, it was held 
that the debt was not a charge unon any particular land, 
and could not be enforced. 

Can parol testimony, then, be admitted to aid Wadgy- 
mar’s imperfect agreement, and make a mortgage of it? 
We think not. That would be in violation of the ‘‘statute 
of conveyances,” and would be creating an incumbrance 
upon real property by verbal testimony. It would be 
also objectionable as adding to and varying the written 
agreement of the parties by parol. It would be virtually 
to make a contract for them. This undertaking is not 
upon its face to create a mortgage upon real property. 
It would be satisfied by one upon chattels. It conveys 
the meaning that the property to be incumbered was the 
property then owned by him. The proof offered, was to 
apply it to lands afterwards acquired. It is very evident 
from the testimony offered by plaintiff that he has been 
imposed upon and defrauded by Wadgymar, but that will 
not justify the courts in violating the plain requirement 
of the law, ‘‘that no estate in lands shall be conveyed un- 
less the conveyance be declared by writing,” in order to 
extend him relief. Courts have gone very far in the 
admission of parol testimony to aid and explain written 
documents, but never to the extent claimed in the present 
case. What is asked is not merely to explain the instru- 
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ment, but to vary its terms; to change it from a writing 
respecting present property to one hereafter to be ac- 
quired; from property generally, whether real or personal, 
t» specific tracts of land. Callison v. Grey, 25 Tex., 84; 
Castro v. Illies, 13 Tex., 235. 

The appellant contends further, that this case is not 
within the statute, for that the purchase of the land by 
Wadgymar with his money had the effect to create a re- 
sulting trust in the land for him. This proposition can- 
not be maintained. ‘‘If one pays the purchase money of 
land by way of loan for another, and the conveyance is 
taken to the other, no trust will result to the one who 
thus pays the purchase money.” Perry on Trusts, 133. 
Resulting trusts are not creative of contract. They arise 
from the acts of the parties, not from their agreement. 

We are of opinion that there is no error in the judg- 
ment for which it ought to be reversed. 


AFFIRMED. 


[Opinion delivered March 25, 1881.] 





ApovE & Losit v. H. Sepnicson & Co. 
(Case No. 1111.) 


1, ATTACHMENT — CONSTRUCTIVE DELIVERY — COMMERCIAL USAGE.— A 
cotton factor in Galveston procured an advance of money from a 
banker on ‘‘cotton in press,” for which he gave his order on the 
press to deliver the cotton to a vessel then in port loading for Liver- 
pool. The order was notified to the press, and the master of the 
vessel made and delivered to the cotton factor, as the shipper, a bill 
of lading for the cotton, which the factor indorsed and delivered to 
the banker, with his exchange on Liverpool, in favor of the banker, 
attached. Afterwards a third party, who was a creditor of the cot- 
ton factor, sued out an attachment against him and levied it on the 
cotton, which was still in press. In a contest between the banker, 
as claimant of the cotton, and the attaching creditor, held— 

VoL. LIV— 38 








594 ADOUE V. SEELIGSON & Co. [Galveston Term, 





Argument for the appellees. 











1. The execution of the bill of lading for the cotton by the 
master of the vessel in favor of the cotton factor, and the trans- 
fer and delivery thereof by the factor to the banker, constituted 
constructive delivery of the cotton. 

2. An actual manual delivery of the cotton was not necessary 
to pass its possession, nor was it necessary that the delivery 
should have been made to the pledgee in person. 

3. The special requisite of delivery is, no matter in whose hands 
the property was a deposit, that it be no longer subject, in fact 
or in law, to the dominion, possession or control of the pledgor, 
but to that of the pledgee. 

4, The execution of the delivery order by the factor to the ves- 
sel for the cotton in press, and the recognition and acceptance 
thereof by the press, before the levy of attachment, constituted a 
delivery of the cotton, so as to except it from attachment by the 
creditor. 

5. The transfer of the bill of lading to the banker was as effect- 
ual a transfer of the cotton as its manual delivery could have 
been. 

6. The attaching creditor acquired no greater right in the 
attached property than the factor had at the time of attachment. 

2. COMMERCIAL CUSTOM.— See opinion for commercial usage at the port 
of Galveston, regarding the compressing, transfer and shipment of 
cotton. 


APPEAL from Galveston. Tried below before the Hon. 
Wm. H. Stewart. 
The case is stated in the opinion. 


Ballinger, Jack & Mott, for appellants. 


Willie & Cleveland, for appellees, cited in support of 
the judgment on the facts, as they appear in the opinion, 
the following authorities: 1 Pasch. Dig., arts. 5310, 5329; 
arts. 3876, 4994, 53519; Wooten v. Wheeler, 22 Tex., 338; 
Wright v. Henderson, 12 Tex., 43; Gilliam v. Henderson, 
12 Tex., 47; Edwards on Bailments, 2d ed., secs. 209, 210, 
590, 591, 594; 1 Parsons on Shipping, pp. 186, 187, 190, 
and note; 2 Parsons on Contracts, 6th ed., bottom pag- 
ing, 425; also 16 La. Ann., 316; 2 Kent, 12th ed., note 1, 
bottom pages 754, 788, and top page 550; 3 Kent, note 1, 
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bottom page 284; 44 Md., 11; Schooner Freeman v. Buck- 
ingham, 18 How., 190, 191; 2 Eng. L. and EKq., 340; 
1 Smith’s Leading Cases, 662; 9 Hun (N. Y.), 368; 11 
Wall.. 564, 565; Herman on Chattel Mortgages, pp. 64, 
65, 155, 158, 160, 179, 195, 195, 197, 198, 199, 200, 206, 
225, 303; 2 Greenl. on Ev., secs. 250-252; 2 Summers, 569. 





Moore, Cuter Justice.— That the questions involved 
in the case may be the more readily and correctly under- 
stood, we precede their consideration by the statement of 
the nature and result of the suit as furnished the court 
by appellee’s counsel in their brief, to wit: 

“This suit involved the trial of the right of property 
under the statute. James Arbuckle, engaged in business 
in the city of Galveston as a commission merchant and 
cotton factor, under the firm name of Jas. Arbuckle & 
Co., owned one hundred and thirty bales of cotton, the 
property in controversy, on the 14th day of November, 
1877, and had the same stored in one of the cotton presses 
of the city, known as the Taylor Press, holding the re- 
ceipt of the press therefor. He proposed an advance of 
money on the cotton from Adoue & Lobit, bankers of 
said city, claimants and appellants in the case, who agreed 
to loan and advance him, and did loan and advance him, 
the sum of $6,113 on said cotton; and Arbuckle tendered 
to them a delivery order on.the press for the cotton in 
their favor, which they declined to receive, but took in 
lieu thereof from Arbuckle his order on the Taylor Press 
to deliver the cotton to the brig ‘ Rana,’ then loading in 
port for Liverpool. This order was notified to the press, 
and thereupon, the cotton being still in the press, the 
master of the brig ‘Rana’ executed and delivered to Ar- 
buckle, as the shipper, a bill of lading, in the usual form, 
for the cotton, which Arbuckle indorsed and delivered to 
Adoue & Lobit, with his exchange on Liverpool in their 
favor attached. The transaction was begun on the 14th 
and concluded on the 16th day of November, 1877. 
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** Arbuckle had an account with H. Seeligson & Co., 
bankers of the city of Galveston, and appellees in this case, 
of several months’ standing, and on the 14th of November, 
1877, was indebted to them, on open account, in the sum 
of about six thousand five hundred dollars. For this debt 
Seeligson & Co. recovered judgment against Arbuckle. 
On the 17th of November, 1877, Seeligson & Co. sued out 
a writ of attachment on said debt against Arbuckle, which 
was levied on the cotton in controversy, then in the Tay- 
lor Press, on the same day, and the cotton seized and held 
by the sheriff as the property of Arbuckle. 

** Adoue & Lobit made oath and bond, claiming that they 
were the owners of the cotton. The writ, with levy in- 
dorsed thereon, affidavit and bond, were duly returned to 
the district court, and formed the basis of this suit, under 
the statute. The issue tendered, joined and tried was: 
‘Is the property levied on by virtue of the plaintiff’s writ 
of attachment subject to the said plaintiff's writ; and if so, 
what is its value?’ The case was tried by the judge, a 
jury being waived, and the court found upon the law and 
the facts, that the property was subject to the writ and 
was of the value of $6,073.66, and accordingly rendered 
judgment in favor of Seeligson & Co., the attaching cred- 
itors, against Arbuckle and his sureties on claim bond as 
prescribed by the statute. It does not appear in the 
judgment or elsewhere in the record, that the judge dis- 
closed the grounds on which the judgment was rendered, 
other than that it was so rendered upon ‘the law and the 
facts.’ Motion for a new trial was overruled. Adoue & 
Lobit, claimants, excepted in open court, gave notice of 
appeal, and bring the same to this court.” 

Appellees also state that: ‘‘ It was proved that on the 17th 
of November, 1877, appellees sued out from the district 
court of Galveston county, a writ of attachment in case 
No. 9,433, there pending, wherein they were plaintiffs and 
James Arbuckle was defendant, which was levied on 
same day on the cotton in controversy, then in the pos- 
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session of and at the Taylor Cotton Press in Galveston 
city, as the property of James Arbuckle, valued at $7,000; 
that Adoue & Lobit made oath claiming said property, 
and giving bond on the 22d day of November, 1877, with 
sureties in accordance with the requirements of the 
statute to try the right of property. That afterwards the 
cotton in controversy was delivered by the sheriff to the 
claimants, who sold the same for $6,773; that the claim- 
ants’ bond and affidavit, and the writ of attachment, were 
duly filed in court, becoming the basis of this suit; that 
on the 22d of October, 1878, the plaintiff in attachment 
recovered judgment against James Arbuckle in cause No. 
9,433, for $7,080 and costs of suit, and foreclosure of 
the said attachment lien, subject to the judgment to be 
rendered in this cause. Arbuckle desired to raise money 
on his cotton, then in the press, for which he held the 
receipt of the press. Adoue & Lobit, on the 14th of No- 
vember, 1877, agreed to advance him $6,113, upon the 
faith of the cotton, upon the usual delivery order accepted 
by the press. He gave them the order directing the press 
to deliver the cotton to them. This order they declined 
to take, but took in lieu thereof the delivery order, which 
is as follows: 
‘*GaLveston, November 15, 1877. 

‘*Taylor Press will deliver to brig Rana one hundred 
and thirty bales cotton, received for our account, as per 
our weighing order No. 34, for 121 bales, 9 bales mixed 
packed. JAS. ARBUCKLE & Co. 

‘The brig ‘Rana’ was in the port of Galveston loading 
with cotton for Liverpool. The lot of cotton in contro- 
versy, the property of Arbuckle, was in the cotton press, 
marked and waiting shipment, to be compressed and 
drayed to the vessel; the vessel to pay for compressing, 
and the shipper, personally, to pay for thedrayage. The 
agent of the vessel went to the press before the execution 
of the bill of lading, and the press reported the cotton all 
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right. The bill of lading described the cotton by num- 
bers and marks of bales, and also described Arbuckle as 
shipper. The master of the brig signed the bill of lading; 
Arbuckle indorsed it, and it was delivered to Adoue & 
Lobit, with the exchange of Arbuckle attached on the 
consignees of the cotton in Liverpool, and the exchange 
and bill of lading duly forwarded by Adoue & Lobit. The 
transaction was consummated prior to the levy of the 
writ; on the 17th day of November, 1877, the cotton was 
attached as the property of Arbuckle, in the yard of the 
press, before it reached the brig, by Seeligson & Co., 
creditors of Arbuckle — Seeligson, the senior member of 
the firm, being a banker in the city of Galveston, and 
also at the same time the president of the Taylor Press 
Company, with which the cotton was stored. Adoue & 
Lobit gave claim bond, and the cotton was then shipped 
to Liverpool per brig ‘Rana,’ in accordance with the bill 
of lading, and there sold, realizing less money than was 
advanced by Adoue & Lobit. 

‘At the time of the delivery of the bill of lading, 
Adoue & Lobit, signing themselves ‘shippers,’ delivered 
to the agent of the brig ‘ Rana’ a memorandum, reciting 
the ‘understanding that the cotton is now in the presses 
duly transferred to the vessel; that we keep the same duly 
covered by fire insurance until delivered on board; and 
that we replace it at once in case of rejection, bad condi- 
tion, or other accident for which we are accountable, and 
deliver said agents said press receipts as soon as the goods 
are shipped.’ This sort of memorandum was intended 
by Adoue & Lovit as a guaranty to the vessel, the cotton 
not being actually on shipboard, and was brought into 
vogue by the custom of vessels in giving bills of lading 
for cotton in press.” 

To enable us to reach a proper conclusion touching the 
merits of this controversy, it is essential that we have a 
clear and definite understanding of the nature and charac- 
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ter of the claim or right set up by the parties respectively 
to the property in dispute, the precise issue or issues 
raised by their respective claims, and upon whom the 
burthen of proof thereof is by law devolved. 

The appellees took the initiative in bringing about thi 
controversy. They were the plaintiffs in the district 
court. We will therefore commence our inquiry by con 
sidering the nature of their claim, the status of the prop 
erty and issues respecting it, as they directly or secondarily 
arise from this standpoint. 

Beyond question the cotton was in possession of the 
Taylor Cotton Press in the city of Galveston as bailee of 
Arbuckle, as whose property it was attached, and he was 
the owner of it less than three days prior to the date of 
the levy. And asthe levy was made under process, the 
validity of which is not questioned, if the status of the 
property underwent no change between the 14th and 17th 
of November, 1877, the day of the levy, it was unques- 
tionably subject to the attachment. And though the 
status of the property might have undergone a material 
change, if Arbuckle still retained any right or interest in 
it subject to levy and sale, appellants must fail in their 
claim. As the return of the attachment does not show 
that the cotton when levied upon was in possession of 
appellants, the burthen of proof was upon them to show 
that the cotton, prima facie at least, was not subject to 
levy and sale. To maintain their claim, it devolved upon 
them to show such title as precluded appellees from its 
seizure and sale under the attachment. This they claim 
they did by proof of a valid and bona fide transfer and de- 
livery of it asa pledge by Arbuckle to themselves prior 
to the date of the attachment. And this presents the 
real, and indeed the only question in the case. For al- 
though appellees seem in one part of their brief to insist 
that if appellants had proved that the cotton had been 
bona fide transferred to them as a mortgage or pledge for 
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money advanced to Arbuckle by them, still they did not 
have such title as would prevent its seizure and sale under 
attachment or execution, but all that could be claimed for 
them would be that such seizure and sale would be sub- 
ject to their prior lien. But this we understand them is 
when they are speaking of a pledge in a general sense, as 
indicating merely a lien or security for a debt, and not when 
it is accompanied with the complete and absolute transfer 
of the title and possession of the pledge. For it seems to 
be fully admitted in other parts of their brief, and certainly 
cannot be successfully denied, that in such case the con- 
tingent interest of the previous owner can no more be 
reached by attachment or execution than if the transfer 
had been in every respect absolute and unconditional. 
Gibson v. Stevens, 8 How., 384. When the legal title 
and right to control and dispose of the property has 
passed from the previous owner, although it is merely by 
way of pledge, he can neither alter or change its destina- 
tion except upon the condition of repaying the money 
for which it is pledged. And as a creditor can reach 
through an attachment only the interest of his debtor, 
the property cannot be taken from the pledgee by such 
writ until the money for which it is pledged is first paid 
or tendered. Brownwell v. Carniey, 3 Duer, 9; Stephen- 
son v. Walden, 24 Iowa, 84; Moore v. Murdock, 26 Cal., 
514; Urie v. Stevens, 2 Robinson (La.), 251; Oliver v. Lake, 
38 La. Ann., 78; Badlam v. Tucker, 1 Pick., 284; Sargent 
v. Carr, 12 Maine, 396. 

It was therefore incumbent upon appellants to main- 
tain their claim to the property in dispute in this case, to 
show there had been a complete and absolute transfer of 
the property to them by way of pledge before the levy of 
the execution, because otherwise it cannot be denied that 
there was an interest in the cotton in the defendant in ex- 
ecution subject to sale. Wright v. Henderson, 12 Tex., 
43; Gillian v. Henderson, id., 47; Wooten v. Wheeler, 22 
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Tex., 339. And because, having by their affidavit and 
claim bond asserted an absolute title to the cotton, they 
are estopped from attempting to hold it under a mere 
lien, for the law will not permit parties to claim and get 
possession of property on one ground, and then retain it 
upon another and different one, but they must stand upon 
the ground which they first elected. Luckett v. Towns- 
end, 3 Tex., 119; Watts v. Johnson, 4 Tex., 311. 

Does, then, the evidence warrant the conclusion that the 
title and possession of the cotton had been bona fide trans- 
ferred by Arbuckle to appetlants previous to the levy of 
the attachment? That it was the purpose and intent of 
the parties to make such a transfer, and that they mutu- 
ally supposed this intention had been accomplished, there 
cannot be the slightest doubt. Such transfer of property 
was a matter of daily occurrence. While a doubt of the 
bona fides of the transaction is suggested as a ground 
upon which the judgment of the court below might have 
been predicated, it can hardly be said that its correctness 
has been attempted to be maintained on this ground, and 
there is certainly nothing in the record to authorize its 
being so done. True, one of the appellees and one of the 
other witnesses say, fora short time before the transac- 
tion out of which this suit has grown, that Arbuckle 
‘“was regarded as weak in a financial sense.” But 
whether he was so regarded in commercial circles gener- 
ally, or merely by these witnesses, is not stated; and 
there is no evidence that his weakness was known to or 
suspected by appellants. But, though Arbuckle may 
have been weak, he was not so weak that appellees were 
unwilling on the day upon which his negotiation with 
appellants began, to advance him upon his word $2,500. 
The other witness who says he was then financially weak, 
also says he had at that time $5,090 to his credit in wit- 
ness’ bank, and even subsequent to the attachment this 
witness made him a similar advance, as had appellants on 
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other cotton which he then had in this same Taylor Press. 
Certainly if Arbuckle’s weakness did not deter these wit- 
nesses from thus dealing with him, that fact cannot 
cast suspicion on the fairness of his and appellants’ nego- 
tiation, which seems to have been in every way open, 
fair and above board, and strictly in accordance with the 
general usage in such transactions. 

But it is not sufficient to maintain appellants’ title, to 
show that the negotiation was supported by a valuable 
consideration, and fair in every respect, and that in the 
opinion of the parties it had been fully consummated in 
strict conformity with law, but this must be in all essen- 
tial particulars the fact. Wasit so? Appellees say it was 
not, because, as they maintain, there was no actual or 
valid delivery of the cotton to appellants prior to its at- 
tachment. Thatan actual delivery of the property to the 
pledgee is certainly of the very essence of this character 
of contract, is not to be denied. Until possession and 
right to control the property has passed from and been 
divested out of the owner, it is not a pledge, but a mere 
executory contract for. one. Story on Bailm., sec. 297. 
But what constitutes a delivery is a question of law, and 
depends upon the nature, character and situation of the 
property, and in many cases upon the custom and usage 
of the particular locality and line of business in which the 
transaction occurs. ‘‘ There need not be,” says Judge 
Story, ‘‘an actual manual delivery of the thing. It is 
sufficient, if there are any of those acts or circumstances 
which in construction of law are deemed sufficient to pass 
the possession of the property. Thus goods at sea may 
be passed in pledge by transfer of the muniments of title; 
as by transfer of the bill of lading, or by a written assign- 
ment thereof. So goods in a warehouse may be trans- 
ferred by a symbolical delivery of the key thereof.” Nor 
are we aware of any rule or principle of law requiring the 
delivery to be made to the pledgee in person. He may 
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receive and hold the property in person, or by and 
through his agent, factor or bailee, as sujts his interest. 
The essential requisite is, no matter in whose hands the 
property may be on deposit, that it be no longer subject, 
in fact or in law, to the’ dominion, possession or control 
of the pledgor, but to that of the pledgee. 

When Arbuckle commenced the negotiation with ap- 
pellants for an advance upon this cotton, it was on deposit 
with the Taylor Press, as his bailee, and, as must have 
been known to every one conversant with the cotton trade 
at the port of Galveston, it was held for sale or shipment. 
It is a matter of universal knowledge that the great bulk 
of cotton which passes through this port, is drawn against 
when shipped by the owner or shipper; that the magni- 
tude of the cotton trade is so great that it is impossible to 
carry it on, or move the cotton to market, except by means 
of bills drawn upon it. These bills are secured by the 
owner, or factor, if entitled to make such negotiation, by 
the delivery to the banker making the advance of a trans- 
fer order on the cotton press in which the cotton is held, 
if it is to remain here, or by the transfer to him of the 
bill of lading when it has been or is to be immediately 
shipped elsewhere. But the quantity of cotton which is 
sold and pledged during a business season is such, that it 
is impossible to transfer it all by actual or manual delivery 
without incurring unreasonable trouble, expense and 
delay. Sucha mode of delivery is therefore never thought 
of by any one, but its delivery is effected in accordance 
with long settled principles of law, and well established 
and universally recognized custom and usage, by delivery 
order, to the warehouse or press where the cotton is in store, 
or a transfer or assignment of the billof lading, if a bill of 
lading has been given for it by the vessel by which it has 
been,or is to be shipped. The first of these modes of transfer 
is admitted to be legitimate and effectual. But it is denied 
that the second is, unless the cotton has been in fact placed 
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aboard the ship before the bill of ladinz was given by the 
master. Because, as appellees insist, the master is not 
authorized to give a bill of lading until freight is placed 
aboard his vessel. And it isno doubt true asa general rule, 
that the master cannot, by receipting for freight which 
never in fact comes to the ship as freight, or into his custody 
or control as master, bind the shiporits owners. Grant 
v. Norway, 2 Eng. Law and Kq., 337; Baltimore & Ohio 
R. R. Co. v. Wilkins, 44 Md., 11; Halliday v. Hamilton, 
11 Wall., 560; La. Nat. Bank v. Laveille, 52 Mo. 380. 

But the point decided in these cases is simply that bills 
of lading are not commercial or negotiable paper in the 
hands of an innocent party, which precludes or estops the 
owner from denying that the freight was received as 
therein admitted. 

Here there is no question as to the liability of the boat 
or its owners; and certainly these cases in no way tend to 
show that by the custom and usage of a particular port 
or trade, a master may not be authorized to bind the boat 
or owners by receipt of freight, before it reaches the 
boat, or while it is in the warehouse waiting to be com- 
pressed for the convenience and benefit of the boat. Still 
less do they tend to show that although such bill may not 
bind the owners of the boat, if the freight does not in fact 
reach the boat, that the bill and its transfer is not valid 
and binding and operative as between other parties. (See 
cases referred to and those therein cited and commented 
upon.) 

But suppose it is true, as claimed by appellees (which 
need not be considered until the question is before us for 
decision), that authority has not been given by law, or the 
custom or usage of the port of Galveston, to bind the boat 
by receipting for cotton while in press. How can this 
affect the question of delivery or non-delivery of the cot- 
ton as between Arbuckle and appellants; and if as be- 
tween them the contract of pledge or bailment was con- 
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summated by delivery, appellees were not entitled to 
attach it as the property of Arbuckle, because appellants 
took upon themselves the risk of the cotton press in the 
matter of the delivery of the cotton aboard the ship. 
Whatever may be the rights and duties of the masters as 
respects the owners of the vessel, the custom and usage 
in the transfer and delivery of cotton in case of sale or 
pledge is shown by the record to be well understood and 
respected by masters, bankers, factors, presses, and all 
persons interested or dealing in cotton in the port of Gal- 
veston, and is thus stated in their brief by appellees’ 
counsel: 

‘* The press is the bailee or custodian of the cotton for 
the owner, giving its receipt, and holding subject to his 
delivery order. The owner sells or pledges his cotton by 
executing a delivery order in favor of the buyer or pledgee 
on the press. The acceptance of this order by the press 
and corresponding entry on its books constitutes the de- 
livery of the cotton, and is so treated and respected by 
bankers, factors, presses and all parties dealing in cotton. 
Upon acceptance of the order, the press holds the cotton 
for the party to whom the delivery order is made. If the 
order is in favor of an individual, the press holds for that 
individual; if in favor of a ship, the press holds for that 
ship, no other party being recognized by the press as hav- 
ing the right to interfere with or control the cotton. The 
vessel, ordinarily, is entitled to the cotton after she gets 
the order, and it is drayed to her wharf as soon as com- 
pressed, by the drays of the press, for which the press is 
paid by the shipper; the compressing is paid by the vessel 
and is done on its order; the cotton is then conveyed by 
the drays of the press to the wharf and actually delivered 
to the vessel on the wharf, and thereupon the vessel exe- 
cutes receipts to the press for the cotton, which receipts 
are surrendered by the press to the shipper, as vouchers 
or releases.” 
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“When a broker advances on cotton in press,” says one 
of the witnesses (who is fully sustained by all of the 
others), ‘‘he requires, if the cotton is not intended for im- 
mediate shipment, a delivery order in his favor, and this 
order being accepted by the press, he makes the agreed 
advance, there being no actual delivery or change of lo- 
cality of the cotton, and the press thereafter holding the 
cotton for the broker as against the former owner and all 
others. This he regards as delivery, and effectual for his 
protection. In case the cotton is destined for immediate 
shipment, the order may be made to ship direct, and a 
bill of lading predicated on such an order would secure 
the advance by negotiating the bill of lading, although 
the cotton was not on board of the ship, but still in the 
press.” 

And subsequently one of the appellees testifies: ‘‘ Cot- 
ton is changed from one party to another by delivery 
order, accepted by the press. The press respects the 
order, enters it on its books, and holds the cotton for the 
party indicated inthe order. It involves no change of lo- 
cality in the cotton orders, for delivery to vessels are fre- 
quent. And then the press ceases to hold for the late 
owner, but holds for the vessel. The cotton being .re- 
garded as having passed into the control of the vessel, no- 
body except the vessel can have it removed.” Compress- 
ing is done by the press on the order of the vessel for 
whose benefit it is done, and by whom it was paid for; 
evidently, therefore, it must be transferred by delivery 
order to the vessel, to enable the vessel to have it com- 
pressed and delivered to itself. When this is done, it is 
certainly right and proper that the agent or master of the 
vessel should give to the owner, shipper or pledgee, a bill 
of lading, receipt or acknowledgment, showing for and on 
whose account the cotton had been transferred to it. And 
upon general principles of law, as well as the custom and 
usage of trade, the transfer of such bill of lading or evi- 
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dence of title is as effectual a transfer of the cotton as its 
manual delivery, if that was possible. 

In the case of Bryans v. Nix, 4 M. & W., 774, the court 
uses the following pointed and emphatic language: 

‘The transaction is, in effect, the same as if Tempany 
had deposited the goods with a stakeholder, who had 
assented to hold them, for the plaintiffs, in order to in- 
demnify them. As evidence of such transaction, it is 
whoily immaterial whether the instruments are bills of 
lading or not; and it might equally be proved through the 
medium of carriers’ or wharfingers’ receipts, or any other 
description of document, or by correspondence alone. If 
the intention of the parties to pass the property, whether 
absolute or special, in certain ascertained channels, is es- 
tablished, and they are placed in the hands of a deposi- 
tary, no matter whether such depositary be a common 
carrier, or ship-master, employed by the consignor, or a 
third person, and the chattels are so placed on account of 
the person who is to have that property, and the deposi- 
tary assents, it is enough; and it matters not by what 
documents this is effected; nor is it material whether the 
person who is to have the property be a factor or not; for 
such an agreement may be made with a factor, as well as 
any other individual.” 

See also National Bank v. Merchants’ Bank, 1 Otto, 92; 
Sampson v. Gazzam, 6 Porter (Ala.), 123; 
O'Donnell, 44 N. Y., 661; Searle v. Keeves, 2 Espinasse, 598. 

Although appellees strenuously maintain, because, as 
they claim, the master may not give a valid bill of lading 
until freight is received aboard the boat, the transfer of a 
bill which may have been prematurely executed will not 
operate as a transfer of the title and possession of the 
property covered by it, they have, however, cited no 
authority to sustain this proposition. Those relied upon 
are the cases already referred to, to wit: The Louisiana 
National Bank v. Laveille, 52 Mo., 380; The Marine Bank 


Cross 2°. 








608 ADOUE V. SeeLicson & Co. [Galveston Term, 








Opinion of the court. 





v. Josiah M. Fisk et al., 16 N. Y., 363; in neither of which 
was there any question touching the validity of the in- 
dorsement or transfer of the bill. Reference is also made 
to the case of Halliday v. Hamilton, 11 Wall., 560, where 
the court say: ‘“‘It is argued that the bill of lading did 
not effect the transfer of the property, because when it 
was executed the corn had not been received by the trans- 
portation company.” Because the attachment was after 
it was received aboard, and the bill became operative as 
soon as the corn was inthe custody of the boat, it was, as 
the court held, unnecessary to consider what would have 
been the rights of third parties if the attachment had 
preceded the delivery of the corn. But even the case 
suggested was unlike this, for there the bill of lading was 
given at St. Louis before there had been a delivery of the 
corn to the boat or any one for it, while the corn was in 
a warehouse more than a hundred miles distant. The 
terms of sale seem, the court say, to contemplate pay- 
ment in cash. Yet not a dollar was paid and the attach- 
ment was by the vendor for the purchase money. 

It is also urged that if the property can be transferred 
by the indorsement of this bill of lading, it will open the 
door for fraud. Certainly not more so than a transfer by 
bills given when the freight is placed aboard ship. And 
but little more than by transfer to an individual by deliv- 
ery order when the cotton is in the press. In either case, 
if there is fraud, the transfer is void as against creditors 
and purchasers. That property may be transferred in 
this way unknown to creditors, and in some instances 
may be a cover for fraud, is one of the incidents of trade 
and commerce. Ordinarily it seems not to be necessary 
that the bailee should know of the transfer to render it 
effective. Gibson v. Stevens, 8 How., 384. Here the 
transfer to appellants could hardly have been a secret. 
The delivery order to the ship could have scarcely left a 
doubt in the minds of persons engaged in the cotton busi- 
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ness, that it was for the purpose and with the intent to 
predicate an advance in the usual course of business upon 
the bill of lading. Its consummation required the par- 
ticipation of the master and agent of the ship and the 
appellants’ bond or memoranda given to the agent, reciting 
that the cotton was in the press, duly transferred to 
the vessel, and must have been attended with as much 
publicity as a transfer of the cotton by a delivery order. 

After a careful examination of the facts and law of the 
case, we are clearly of opinion that the judgment should 
be reversed, and judgment here rendered in favor of ap- 
pellants for the cotton claimed by them, and for all costs 
in this behalf expended in this and the district court, and 
it is so ordered. 

REVERSED AND REMANDED. 
[Opinion delivered March 29, 1881. ]} 





JOHN D. WALKER ET AL. V. WILLIAM ARMSTRONG. 
(Case No. £24.) 


1. WAGER ON A HORSE RACE — CONSTRUCTION OF CONTRACT.— A written 
contract for a horse race provided that a stake-holder selected by the 
parties should give the word for starting, and that the horses should 
‘*come up to the mark and start at the word ‘Go.’” It was con- 
tended in a contest involving the stakes, that the word for starting 
was given in so louda tone that one of the horses became fright- 
ened, and not entering the polls was not turned loose, while the 
other horse started and ran the distance required by the contract. 
Held — 

1. The contra¢t being silent as to the consequences of a failure 
to start when the word is given for the start in a horse race, 
parol evidence of custom is admissible to explain its consequences. 

2. It will be presumed where the contract was silent, the par- 
ties had in view the rules of the turf. Evidence of these rules 
does not vary the contract, but explains the meaning of the par- 
ties to it. 

Vou. LIV— 39 
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3. A horse race is not unlawful, and a wager on one is recov- 
erable. 

4, If the practice of horse racing leads to vicious courses, it 
will not tend to mend the morals of the turf, to facilitate parties 
in escaping from the binding force of contracts, deliberately made 
and not violative of law. 


APPEAL from Bee. Tried below before the Hon. D. D. 
Claiborne. 

Suit brought by Armstrong to recover of Parchman a 
sum of money deposited with him as stake-holder, upon 
a wager between Armstrong and Walker upon a horse 
race. This is the second appeal. The facts now pre- 
sented are as upon the former appeal, with some addi- 
tional proof. See Armstrong v. Parchman ef al., 42 
Tex., 185. 

The agreement for the horse race was in writing, and 
contained among other provisions the following: That 
Parchman ‘‘should give the word; that the horses should 
come up to the mark and start at the word ‘Go; that 
either party failing to come up and run, forfeits the $250 ” 
(put up at the time of making the agreement). It ap- 
pears from the testimony (it is so alleged in the petition), 
that at the time appointed for the race, the men and 
horses appeared upon the ground prepared to run the race. 
The horses were brought up to the mark. Parchman 
gave the word ‘‘Go.” Walker's horse started in the race 
and was rode through. Parchman gave the word in a 
tone so loud that Armstrong’s horse was frightened; did 
not enter the polls, and was not turned loose in the race. 
Armstrong contends that his horse did not start; that no 
race was run; that it was not through any fault of his, 
but solely attributable to the conduct of Parchman. 
There is no fraud or complicity on the part of Parchman 
charged. On the other hand, Walker, in accordance with 
the suggestion of the court when here on appeal, amended 
his answer, alleging that ‘‘by the rules of the turf in 
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western Texas, when a race is run and a starter selected 
to give the word, the horses are bound to start at the 
word ‘ Go;’ that if one fails to start and the other runs 
through, the horse running through takes the money; 
that the race in this case was of that character and was 
so understood by the parties.” 

Upon the trial, the case being submitted to a jury, the 
defendants introduced several witnesses to prove the rules 
of the turf in races of like character in western Texas. 
“That the rule was,in a race of this kind, when there 
were no judges at the start, and a man was selected to 
give the word ‘ Go,’ that at the word, it mattered not if one 
of the horses did not start, or run the other way, the 
horse that run the track took the money.” Major Hinkle, 
who testified, said ‘‘that he had been familiar with racing 
and its customs for twenty-seven years; that in a race 
such as is described in the agreement in this case, the 
horses were bound to start at the word ‘Go,’ at all haz- 
ards; and if one of the horses failed by accident to start 
at the word, he lost the money; the parties took the 
chances that there would be no accident in getting their 
horses off, and took the chances that the word would be 
fairly given. If it were wrongfully or falsely given, the 
redress of the aggrieved party was against the person 
who gave it; that the word ‘Go’ once given, the starter 
had no power to recall it. 

The testimony of Major Hinkle was corroborated by 
other witnesses in every particular, and there was testi- 
mony to show that the understanding between the parties 
was the same. The declaration of Armstrong himself 
was in proof, “‘that in this kind of a race, at the word 
‘Go,’ it is a race, right or wrong. 

The charge of the judge tothe jury embodies the gen- 
eral expressions used by the court in the opinion upon the 
former appeal, as to the grounds upon which wagers upon 
horse races are sustained as legal contracts; that the main 
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object is to test the speed and endurance of the respective 
horses. Anditis added, ‘‘thatif the jury believe from the 
evidence that defendant Parchman gave the word ‘Go’ 
min such a manner as to prevent plaintiff's horse from 
starting when the word was given, and consequently a 
test of the speed of the horse was defeated, without any 
fault on the part of plaintiff, they should find for the 
plaintiff.” 

The judge refused charges asked by defendants, as to 
the effect of the rules of the turf in western Texas, upon 
the controversy, worded strictly in accord with the testi- 
mony as above given, on the ground that there was not 
sufficient evidence to warrant the court in giving it. And 
also refused charges to the effect that if Armstrong failed 
to turn his horse loose at the word ‘‘ Go,” and that the 
understanding of the parties was that at the word it was 
a race, at all hazards and against all accidents, and that 
Walker’s horse ran through, they shall find for the 
defendant. 

The jury found a verdict for the plaintiff for the de- 
posit, less the forfeit of $250. Judgment was rendered 
thereon, and from this judgment the defendants appealed. 


Elsberry R. Lane, for appellant. 


QUINAN, COMMISSIONER.— We are of opinion that the 
court erred in its charge and in refusing to give the 
charges asked. 

There was testimony tending to show the rules of the 
turf in western Texas respecting horse races and contracts 
for horse racing like that in the present case, and the suf- 
ficiency of it was for the consideration of the jury and 
not the court. 

If the proof was sufficient to satisfy the jury as to the 
existence of the rules of the turf, and what those rules 
were, it was proper that they should consider them in 
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connection with the agreement of the parties in this case, 
so as to arrive at a proper conclusion of its force and 
meaning. 

‘‘In commercial transactions, extrinsic evidence of 
custom and usage is admissible to annex incidents to 
written contracts in matters with respect to which they 
are silent. And the same rule has been applied to other 
transactions in life.” Story on Contracts, 681,n. It ap- 
plies as well to horse racing as to any other business. 
The contract for the horse race in this case must be read, 
and its meaning ascertained, by the light of the circum- 
stances under which it was made, and the rules, if such 
there were, regulating horse racing. “See the opinion in 
this case in 42 Tex.; Wharton on Ev., § 961. 

We must assume, where the contract is silent, that the 
parties to it had in view the rules of the turf, and that in 
fact they formed part of the contract, and explain its 
terms and meaning and their minds in making it. Per- 
haps if we were to undertake the construction of the 
contract in this case without some knowledge of the gen- 
eral rules which apply to the subject, we might miss very 
widely its true meaning, or its proper construction. It is 
an agreement ‘‘to run a horse race; Walker gives sixty 
feet and rides 140 pounds. The horses are to come up to 
the mark and start at the word ‘Go.’ Either party fail- 
ing to come up and run, forfeits $250, and Parchman is 
chosen to give the word and hold the stakes.” What is 
meant by the choice of one to give the word, and his 
functions, or by coming up to the mark and starting at 
the word, and the failure to run, might not to us be very 
apparent, but read with the information furnished by the 
rules of racing, may have a very fixed and definite mean- 
ing. When did the race commence? What consequences 
followed from pronouncing the important word ‘‘ Go?” 
These are questions which could only be answered upon 
hearing proof of their meaning, in the business or pur- 
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suit to which they belong. Their proper understanding 
must have an important bearing upon the rights of the 
parties to the contract in which they are used. 

There is no violation of any rule respecting the altera- 
tion of written instruments by the parol proof in the 
admission of this testimony. It is not to vary the con- 
tract, but to explain the meaning of the men who made 
it (Whart. Ev., 961), and the terms they employ in the 
subject matter of the contract. 

If, then, the proof disclosed, as we think it did, tended ta 
prove that by the rules of racing, upon the giving of the 
word by the person selected asthe mutualagent of parties 
to give it, the race was begun; that he had no power to 
recall the horses; that the horse that did not start lost the 
race, and the horse that ran through won it; that the 
parties took all the risks of frightened horses or imperfect 
or boisterous utterances,— it was error to refuse to charge 
as asked by the defendants, and it was error to make the 
result of the case depend, as the judge makes it in his 
charge to depend, upon the manner in which the word 
was given, and whether a fair test was prevented of the 
speed of the horses by the manner of giving the word. 
Parchman, who gave the word, was the agent of the 
plaintiff as of the defendant to give it, and unless com- 
plicity or fraud upon his part were shown, we think with- 
out regard to any racing rules, Armstrong cannot charge 
upon the defendants any wrong he has suffered from the 
negligence or unskillfulness of his own agent, whereby, 
his horse was hindered from starting. And it may be, 
that the effect attributed to the giving of the word among 
racing men, would have a tendency, asa general rule, to 
insure that the best horse should win. We can see how 
it would prevent vexatious and worrying false starts by 
cunning jockeys, devised to insure that the race should 
not be to the swift and eager, but to the sluggard and cold- 
blooded. The objection made tothe judgment because of 








1ss1.] H. & T. C. R’y Co. v. SYMPKINs. 615 





Syllabus. 





the immorality of horse racing was properly overruled. 
Horse racing is not unlawful. Wagers are recoverable 
madeupon them. If the practice leads to vicious courses, 
it will not tend to mend the morals of the turf, to facili- 
tate parties in escaping from the binding force of con- 
tracts deliberately entered into, not in violation of the 
law. 

We think this judgment should be reversed and re- 
manded for the errors indicated. 


REVERSED AND REMANDED. 


[Opinion delivered March 30, 1881. ] 





THE H. & T. C. R’y Co. v. Wa. J. SYMPKINs. 
(Case No. 424 

1. NEGLIGENCE — RAILWAY COMPANY.—If one who enters upon the 
track of a railway when no train is in sight, should, from providen- 
tial cause, become insensible while there, and in that condition be 
run over and injured by a train while lying in open view, the com- 
pany would be liable in damages on account of that negligence on 
the part of its agents in not discovering the helpless man, which 
was the proximate cause of the injury. 

2. NEGLIGENCE.— The doctrine that a railway company owes no duty to 
one unlawfully on its track, and is not liable in damages for injury 
to such an one unless wantonly inflicted, discussed and disapproved. 

38. RAILWAY COMPANY.— A reasonable look-out. varying according to 
the danger and all the surrounding circumstances, is a duty always 
devolving on those in charge of a railway train in motion. 

4, RAILWAY COMPANY.— Railway companies are bound to exercise their 
dangerous business with due care to avoid injury to others, and 
when they fail to do so, they are liable in damages for injury result- 
ing even to a trespasser who has not been guilty of contributory 
negligence, 

5. RAILWAY COMPANY — DRUNKENNESS.— One who, while helpless from 
drunkenness, is run over and injured by a passing railway train, is 
guilty of contributory negligence, which constitutes a bar to his 
action for damages, unless his injuries were wantonly or willfully 
inflicted. 

6. NEGLIGENCE — CONTRIBUTORY NEGLIGENCE.—If the proximate cause 
of injury to one run over and maimed by a railway train is the neg- 
ligence of the engineer in charge, and the party injured is prevented 
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by a providential dispensation from the use of his faculties at the 
time of the injury, the fact that prior to the time of the injury, 
when no train was in view, and before being providentially dis- 
abled, the injured party placed himself wrongfully on the track of 
the road, would not constitute such contributory negligence as 
would prevent a recovery. 


APPEAL from Harris. Tried below before the Hon. 
James Masterson. 
The opinion states the case. 


Geo. Goldthwaite, for appellant. 

I. The court erred in so much of the first paragraph of 
the charge as instructed the jury: ‘* But if the evidence 
satisfy the jury that the agents, employees or servants in 
charge were guilty of gross negligence —by which you 
will understand the absence of such ordinary and proper 
care as was their duty to have observed; or, if the evi- 
dence satisfy you that defendant’s cars were not properly 
manned and equipped, and if the same had been the 
accident would not have happened. If so you find the 
facts, find for plaintiff.” 

II. The plaintiff was not in a position to complain of 
defendant and hold it responsible for not having its cars 
properly manned and equipped. 

Ill. That a railway company should have its train 
properly manned and equipped, is a duty which it owes 
to its passengers and persons rightfully on its track; it is 
not aduty owing to persons who are carelessly and 
wrongfully on the track. 

IV. The charge was calculated to mislead the jurors, 
and did mislead them, inducing them to the conclusion 
that the defendant owed the same measure of duty and 
accountability to strangers and persons negligently and 
wrongfully on its railway track, that it owed to its pas- 
sengers and persons rightfully on its track. Shearman 
& Redfield on Negligence, secs. 487, 493; Wharton on 
Negligence, secs. 389, 803; Tonewanda R. R. Co. v. Mun- 
ger, 5 Denio, 266; same case affirmed in 4 Comstock, 349; 
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Law Register, N.S., vol. 7, 450; Railroad Co. v. Worton, 24 
Penn. St., 468; Railroad Co. v. Spearen, 47 Penn. St., 300; 
Nicholson v. Railroad Co., 41 N. Y., 529; Terry v. Rail- 
road Co., 22 Barb., 586; Railroad Co. v. Hummell, 44 
Penn. St., 378; Brown v. Lynn, 7 Casey (Penn. St.), 510; 
Reeves v. Railroad Co., 6 Penn. St., 454; Gillis v. Rail- 
road Co., 59 Penn. St., 142; Kay v. Railroad Co., 65 Penn. 
St., 273; Herring v. Railroad Co., 10 Ired. (N. C.) Law, 
402; Richardson v. Railroad Co., 8 Rich. .(S. C.) Law, 
120; Finlayson v. Railroad Co., 1 Dillon, 583. 

V. The court erred in withholding from the considera- 
tion of the jury the question of contributory negligence 
on the part of the plaintiff, and particularly the question 
as to whether he was drunk; especially after the submis- 
sion of the question whether he was laboring under a 
providential infliction in the way of a fit. 52 Tex., 173; 
Shearman & Redfield on Negligence, § 25; Railroad Com- 
pany v. Hutchison, 47 IL, 410. 


Turner and Baker & Botts, also for appellant. 


F’. W. Henderson, for appellee.— Although defendant 
is not bound to that degree of diligence to one who 
is on its road-bed at a place where there is no public 
crossing, as to passengers, or to persons who are upon 
the road-bed at a public crossing, yet defendant cannot 
run their cars with their eyes shut or blindfolded, or with- 
out using at least ordinary diligence, and if by using proper 
diligence such as a reasonable man would have used, the 
accident would not have happened, then the defendants 
are liable even to a trespasser. Norris v. Litchfield, 35 N. 
H.; Vaughan v. Manlove, 3 Bing. N. C., 486; Maryatt 
uv. Stanley, 1 M. & G., 558; Chicago & Northwestern R. 
R. Co. v. Barrie, 55 Il., 226, 1870; Ill. Cent. R. R. Co. wv. 
Baches, id., 379; La Fayette & Indianapolis R. R. Co. v. 
Shrier, 6 Ind., 141, 1855; Northern Ind. R. R. Co. v. Mar- 
tin, 10 Ind., 460, 1858; Central R. R. Co. v. Davis, 19 Ga.., 
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437, 1826; Galena & Chicago Union R. R. Co. v. Jacobs, 
20 Tll., 478, 1858; Philadelphia & Reading R. R. Co. v. 
Hummell, 44 Penn. St., 875, 1863; East Tenn. & Georgia 
R. R. Co. v. St. John, 5 Sneed (Tenn.), 524, 1858; Brown 
v. Hannibal & St. Joseph R. R. Co., 50 Ind., 451, 1872; 
Macon & Western R. R. Co. v. Davis, 18 Ga., 679, 1855; 
Illinois Central R. R. Co. v. Hutchison, 47 IIl., 408, 1868; 
Daley v. Norwich & Worcester R. R. Co., 26 Conn., 591, 
1868. 


Gustave Cook, also for appellee. 


GouLD, AssocIATE Justice. —On the 10th of April, 
1873, at noon, W. J. Sympkins, lying in a state of in- 
sensibility on the road-bed of the Central Railway, at a 
point where there was a long curve, and about 190 steps 
from a public crossing, was run over by the cars, whereby 
he lost his right arm, and was otherwise bruised. On his 
behalf, it is claimed that whilst walking on the railroad 
track he was providentially stricken down by a fit; that 
at the point on the curve where he fell, the engineer, by 
keeping a proper look-out, could have discovered him at 
about 300 steps distance, in ample time to have stopped 
the train and avoided the accident. On the part of the 
railway company, it is asserted that Sympkins’ fit was 
nothing more than one of intoxication; that at all events 
he was negligent originally in walking on the track, and 
was wrongfully there; that he was lying outside of the 
rails in such a way that the engineer neither could nor 
did discover him in time to avoid running over him, he 
having immediately used every means to stop the train. 

In its charge the court told the jury: ‘‘If the evidence 
satisfy you that the engineer could, by the use of due and 
proper care and attention, have discovered the plaintiff 
on the track in time to have stopped without running 
over him, then his not doing so is such negligence as will 
render defendant company liable to plaintiff.” 
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The defendant asked sundry charges, embodying the 
proposition, that, unless the engineer actually saw Symp- 
kins a sufficient length of time and distance to stop the 
train and prevent the injury, the company was not 
liable; and denying that, as to persons wrongfully on the 
track, the law imposed on the railroad any duty to keep 
a look-out, or any liability except for ‘‘ willful or wanton 
negligence on the part of its agents.” The following 
charge was also amongst those asked and refused: 

‘**TIt is in evidence before you that the plaintiff had on 
the same day taken one or more drinks of liquor, and 
that he never before that day, nor since, has had a fit. 
It is your peculiar province to determine whether or not 
that fit was a fit of intoxication. If he was in a fit of 
intoxication, or drunk, at the time of the accident, and 
the accident was occasioned in any degree by that fit of 
intoxication or drunkenness, then and in that case the 
defendant is not liable, and the plaintiff is not entitled to 
recover, unless the accident happened and was occasioned 
by the wanton or willful negligence of the engineer, or 
those in charge of the train.”’ 

The plaintiff recovered a judgment, and the questions 
here presented arise mainly on the charge. We do not 
assent to the proposition that a railroad company may not 
become liable to one who is run over and injured by rea- 
son of the want of watchfulness of its servants, although 
such person may have been originally a trespasser on the 
track. If a party be wrongfully on the track under 
such circumstances, or being there, acts in such a way as 
to be himself a proximate cause of his own injury, he 
will be precluded from recovery on grounds of public 
policy, as being himself guilty of contributory negligence. 
Although the company’s agents may have failed in proper 
watchfulness, the injured person, is regarded as being 
himself too directly a cause of the injury to be allowed 
to complain. It is not that no wrong has been done by 
the company in the negligence of its agents, but that the 














620 H. & T. C. R’y Co. v. Sympxins. [Galveston Term, 





Opinion of the court. 





injured party is precluded from complaining of that 
wrong. 

A man goes upon the railroad track at a time and place 
when no danger is nigh, and whilst there, by some acci- 
dent or providential cause becomes insensible, and so re- 
mains perhaps for hours, until the time for a train comes 
round. 

Although he originally goes on the track wrongfully, 
it is under circumstances threatening no direct injury, 
nor, being on the track, does he do anything “‘ positive or 
negative to contribute to the immediate injury.” Balti- 
more & O. R. R. Co. v. State, use of Trainor, 33 Md., 
554. If the engineer on the approaching train keep that 
look-out which is required of him at all times, not only 
to secure the safety of the train, but to avoid injury to 
any animal or person on the track, this person lying there 
in open view must be discovered. Not to discover him 
is, under the circumstances, negligence, and that negli- 
gence is the proximate cause of the injury; whilst the neg- 
ligence of the party in going on the track is only a re 
mote cause. Between that original act of negligence and 
the injury has intervened a new agency, a providential 
dispensation, breaking the causal connection. Brandon 
v. Gulf City Cotton Press, etc., 51 Tex.,121. Here there 
is not such contributory negligence as prevents the party 
from recovering for an injury caused by the negligence 
of the company’s agent, and if a recovery be denied, it 
must be placed on some other principle. 

Counsel for appellant cite a number of cases which 
deny any duty on the part of a railroad company to one 
wrongfully on the track, and deny any liability for injury 
to such person caused by anything short of wantonness. 
On examination, it will be found that in most of these 
cases the plaintiff eithey directly contributed to the injury 
or the negligence established in the defendant’s servants 
were not the cause of the injury. Take for example two 
leading cases in Pennsylvania, where this doctrine has 
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been most forcibly asserted. Railroad v. Norton, 24 Penn. 
St. 469, was a case where the plaintiff had fastened his 
machinery for sawing wood to the rail of the company’s 
road, and the court holds ‘‘it evident that the impru- 
dence of the plaintiff was the immediate cause of the in- 
jury.” R.R.Co.v. Hummell, 44 Penn. St., 378, was a case 
of injury to a child, in which the only negligence charged 
was a failure to blow the whistle or give signals on start- 
ing. It does not appear from the evidence that this fail- 
ure was the cause of the injury. 

It may safely be asserted that but few cases can be found 
where a party, not guilty of contributory negligence, and 
establishing an injury which would have have been pre- 
vented but for the carelessness of the company’s agents, 
has been denied a recovery on the ground that the com- 
pany owes no duty of carefulness to one wrongfully on 
their track. 

In our opinion, there is a distinction between the duty 
devolving on the owners of land on which there is a dan- 
gerous excavation, and that devolving on a corporation 
invested by law with the extraordinary power of travers- 
ing the country with huge cars, whose progress every- 
where is necessarily attended with danger. They who 
place such dangerous machines in motion, should, we 
think, be required to take precautions against their injur- 
ing any one who may happen to be in their pathway. 
‘‘ The care in conducting any business should be propor- 
tionate to its dangerous motion.” Gorman v. Pac. R. R. 
(o., 26 Mo., 448. The extent of the precautions required 
of a railroad company depends on all the circumstances. 
The regulations of railroads exact watchfulness of the 
engineers, and this rule should operate for the benefit of 
the public as well as the company. 

Authorities are not lacking in support of the position 
that a ‘‘reasonable look-out,” varying according to the 
danger, and all the surrounding circumstances, is a duty 
always devolving on those in charge of a railroad train in 
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motion. Baltimore & Ohio R’y Co. v. State of Maryland, 
for use of Hannah Dougherty, 36 Md., 366; Baltimore 
& Ohio R’y Co. v. State, use of Trainor, 33 Md., 
554; Harlan v. St. Louis, Kansas City & N. R’y 
Co., 2 Thompson on Negligence, p. 439 (64 Mo., 480, 
and 65 Mo., 22), citing Hicks v. Pacific R. R. Co., 64 
Mo., 430. The duty of watchfulness has often been en- 
forced against railroads in cases of injuries to cattle tres- 
passing on their track, and that, too, in the absence of any 
statutory provision or in cases outside of the statute. 
Isbell v. N. Y. & N. H. R. R. Co., 27 Conn., 393; Gorman 
v. Pac. R. R. Co., 26 Mo., 442; Chicago & Ill. R. R. v. 
Barrie, 55 Ill, 226; Kerwhacker v. C. C. & C. R. R. Co., 
3 Ohio St., 172. We prefer that line of decisions holding 
‘ailroads bound to exercise their dangerous business with 
due care to avoid injury to others, as correct in principle 
and sound in policy, and as protecting even a trespasser 
who is not guilty of contributory negligence. We are in- 
clined, however, to the opinion that the charge given by 
the court in this case may have led the jury to believe 
that they could only find for defendants should they think 
that the engineer ‘‘ could not and did not discover plaintiff 
on the track in time to stop, without running over him.” 
Read as a whole, especially in connection with its final 
clause, the charge is not erroneous, and may not perhaps 
have been misunderstood. We call attention to it, be- 
cause of our opinion that the watchfulness required de- 
pends on all the circumstances, having reference to all the 
duties of the engineer, and that it is for the jury to say 
whether, under the circumstances, he not only could, but 
should have discovered the plaintiff in time to have 
stopped the train. In other words, that the engineer, ha: 
he been exercising that ordinary and proper care which 
under the circumstances was his duty, would have dis- 
covered the plaintiff in time. 

But we are of opinion that the court, its attention being 
called to the subject by a charge asked by defendant, 
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should have given the jury an instruction as to their duty 
in the event they found that the plaintiff was intoxicated 
when the accident occurred. Whether he was so intoxi- 
cated or not, was under all the evidence an issue of fact 
for the jury. If they found, as claimed by defendant, 
that his fit was one of intoxication, the authorities seem 
to be that ‘‘such conduct is contributory negligence which 
constitutes a bar to his action for damages.” 1Thompson 
on Neg., p. 450, citing Ill. Cent. R. R. Co. v. Hutchinson, 
47 Ill., 408; Herring v. Wilmington & Raleigh R. R. Co., 
10 Iredell, 402; H. & T. C. R. R. Co. v. Smith, 52 Tex., 
178. In such case the injured party would be precluded 
from recovering for anything short of wanton or willful 
neglect. 

Because of this error the judgment is reversed and the 
cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered March 29, 1881.] 





EuGENIA ARMENDIAZ V. JAMES STILLMAN ET AL. 
(Case No. 13553.) 


1, VENUE — CONSTRUCTION OF STATUTE — JURISDICTION.— The plaintiff 
sued for damages caused to his iand and the improvements thereon, 
situate on the south bank of the Rio Grande river in Mexico, by ob- 
structions placed in the bed of said river by defendant, on the Texas 
side thereof, in the county of Cameron, in which county the de- 
fendant resided, and the suit was brought. On the question of 
jurisdiction, held — 

1. The technical rules of the common law have no more to do 
in determining the venue of acause in Texas, than the rules of 
the common law governing the form and names of actions. 

2. If the state failed to give to one of its citizens a remedy 
against others for such an injury as the one complained of, it 
would fail to observe the constitutional plelge promising a rem- 
edy by due course of law for injury done, in lands, person or repu- 
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tation, as plainly as if it refused a remedy for an injury inflicted 
in a foreign jurisdiction to one’s goods or person. 

3. Article 1198 of the Revised Civil Statutes subjects every citizen 
to be sued in the county of his domicile, subject to certain excep- 
tions, of which this is not one. That article annuls the technical 
rule of the common law regarding transitory and local actions. 

4, The 13th exception to art. 1198 has no application in this case, 
and the action was maintainable in Cameron county, as the county 
of defendant's residence, not only under the general provisions of 
that article, but under the eighth subdivision of it. 


APPEAL from Cameron. Tried below before the Hon. 
John C. Russell. 
The opinion states the case. 


Wm. H. Russell and John Ireland, for appellant. 


Powers & Wells, for appellees.— The plaintiff assumed 
that his action herein is brought under section 8 of 
article 1198, Revised Statutes, in lieu of section 13 of the 
same article. And he seems to assume also, that the 
term ‘“‘trespass” in said 8th section must refer to real 
estate. In these propositions we think he is plainly mis- 
taken. The word “ trespass” in section 8 of said article, 
we submit, refers to acts of personal trespass or wrongs, 
and not to real estate, because real estate is not referred 
to in said section. Real estate is only referred to in said 
article, sections 10, 11, 12 and 13. 

Judge Cooley in his Law on Torts, p. 471, says this is 
the distinction: ‘‘ If the cause of action is one that might 
have arisen anywhere, then it is transitory; but if it 
could only have arisen in one place, then it is local; there- 
fore, while an action of trespass to the person, or for the 
conversion of goods, is transitory, action for flowing lands 
is local, because they can be flooded only where they are. 
For the most part, the actions which are local are those 
brought for the recovery of real estate, or for injuries 
thereto or to easements.” 








1881. ] ARMENDIAZ V. STILLMAN. 625 





Argument for the appellees. 





We have adopted this definition of the distinction be- 
tween transitory and local actions, because so simple and 
of such high authority. 

A most notable example of a transitory action, and one 
founded upon a personal trespass, was the case of Mostyn 
v. Fabrigas, Cowp., 161; and also reported in 1 Smith’s 
Leading Cases, p. 340, etc. 

The defendants insist that this cause of action is founded 
upon section 13 article of 1198 of the Revised Statutes, 
because this section provides, ‘‘ that suits for the recov- 
ery of lands or damages thereto, suits to remove incum- 
brances upon the title to land, suits to quiet the title to 
land, and suits to prevent or stay waste on lands, must 
b2 brought in the county in which the land or a part 
thereof may lie.” 

Thus we see that the provisions of this section, in con- 
nection with sections 10, 11 and 12, embrace all the com 
mon law provisions concerning local actions as affecting 
real estate, and that damage to real estate, and to prevent 
or stay waste on lands, are actions that must be brought 
in the county where the lands lie. 

And we submit that this action is not only one for 
damages to real estate, but to prevent and stay waste; 
else why ask for the injunction? Art. 1198, Revised 
Statutes of Texas, and especially §$ 8, 10, 11, 12 and 13 of 
the same; art. 3128, Revised Statutes, introducing the 
common law of England except as modified by statute; 
Gould’s Pl., pp. 116, 117, and authorities cited; 1 Chitty’s 
Pl., pp. 267-9, and authorities cited; Stephen on PI., 
p. 286, top; id., p. 288; 1 Bac. Ab., Bouvier’s edition (B), 
Actions Local and Transitory, p. 82, and authorities cited; 
Story on Conflict of Laws, § 554. 

Each state regulates its own jurisdiction; and if the posi- 
tion of the plaintiff were correct, what would become of 
the provisions of the Texas statute, that we have before 
examined, which provide that actions for damages to 

VoL. LIV— 40 
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real estate, and to prevent or stay waste on lands, must 
be brought in the county where the lands lie? How can 
the plaintiff work up a fiction that will transfer lands in 
Mexico into Cameron county? 

Chief Justice Marshall, in the case of Livingston v. Jef- 
ferson, 1 Brock., 203, which was an action for trespass 
upon land charged against the defendant to have been 
committed in Louisiana, decided that by the laws of Vir- 
ginia, where the suit was brought, actions for damages to 
real estate committed in another state would not lie in 
the courts of Virginia. It would seem, then, that the 
Virginia and Texas statutes are identical as to this pro- 
vision. And he placed the question, also, upon the com- 
mon law provision concerning local and transitory actions. 
In the course of his reasoning, he adverted to the necessity, 
it this extra, territorial-jurisdiction, as claimed, were con- 
ceded, of knowing, and the difficulty of knowing the 
laws of a foreign country, so as to apply them properly 
to the questions of tenure of real estate in foreign states 
and countries. And it cannot be doubted that the exer- 
cise of such jurisdiction would be attended with infinite 
perplexities and difficulties. 

The cases cited by the plaintiff as examples of the exer- 
cise of the jurisdiction claimed, are questions arising be- 
tween the states of our Union, and in no wise affecting 
foreign countries. 

In the case of Rundle v. Delaware & Raritan Canal, 
1 Wallace, Jr., 275, when Judge Grier exercised the juris- 
diction claimed, so far as the states of New Jersey and 
Pennsylvania were concerned, it must be presumed that 
the laws of New Jersey permitted this, or at least that the 
jurisdiction was not prohibited as in Virginia and Texas. 

That jurisdiction in this regard is the creature of the 
state, must be inferred from the diversity of the cases 
decided in several of them. Cooley on Torts, p. 471; id., 
472, and notes 1, 2, 3, 5; McKenna v. Fisk, 1 How., 248. 
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Moore, CuHriEF Justice.— This is an action brought by 
Eugenia Armendiaz, a citizen of Cameron county, state 
of Texas, in the district court of that county, against the 
appellees, James Stillman, a citizen of the city and state 
of New York, but the owner of real estate in Cameron 
county, and Thomas Carson and A. M. Field, both of 
whom are resident citizens of said county of Cameron, 
for the recovery of damages for wrongs and injuries 
charged to have been done him by appellees, by means of 
an obstruction alleged to have by them wrongfully placed 
in the water bed of the Rio Grande river on the Texas 
side thereof in said county of Cameron, so as to throw 
the current of said river against and upon the land of 
appellant, situated on the south or Mexican side of said 
river, thereby causing the destruction and washing away 
of said land, pleasure garden or park, ornamental trees, 
stabies and other houses on said land, and for money ex- 
pended to protect his property from total destruc- 
tion which would otherwise have been caused thereby, 
and for the loss of trade by reason of the injury and de- 
struction of his property, etc. 

To this petition appellees answered by general and 
special exceptions, and pleas to merits. On the case com- 
ing to trial, appellees’ exceptions were sustained, and the 
cause dismissed by the court for want of jurisdiction. 
The correctness or error of this judgment is the only 
question presented in the record for our consideration. 

The grounds relied upon by appellees to maintain the 
judgment are these: ist. The action is for the recovery 
of damages to land in the republic of Mexico, and not 
the county of Cameron, in which the suit is brought. 
Whereas, as they maintain, by section 13 of article 1198, 
such a suit can only be brought in the county in which 
the land for injury to which damage is claimed, or some 
part of it, is situated. Evidently this section has refer- 
ence, as is apparent from its language, to actions for 
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damages to land in some county in Texas. And the only 
weight which can be given to it is, that it leads to the 
conclusion, unless this is done in some other clause or sec- 
tion of the statute, that provision has not been made by the 
legislature for suits in this state for damage to land in a 
foreign state or country, to which we will advert hereafter. 
2d. The action brought by appellant, by the rules and 
principles of common law, is local and not transitory, 
and can only be maintained in a court having jurisdiction 
of such cases in the locality where the land is situated. 

In support of this proposition, we are referred to the 
opinion of Chief Justice Marshall, in the case of Living- 
ston v. Jefferson (1 Brock., 203), ‘from whose authority 
no man will lightly dissent,” which holds that upon 
technical common law grounds, which, however, the great 
chief justice himself confessedly deprecates, where the 
damage, and the act causing it, both take place beyond 
the jurisdiction of the court in which the suit is brought, 
the action cannot be maintained. No doubt other cases 
to the same effect can be readily cited. But such is not 
this case. Here the nuisance or act causing the damage 
was committed in Cameron county, where the suit is 
brought, and not in Mexico, where the damage was sus 
tained. 

In such a case, even by the technical rule of common 
law, the action may be maintained either in the jurisdic- 
tion where the act was committed or in that in which the 
injury was sustained. 

In the case of Thayer v. Brooks, says the supreme 
court of Ohio: ‘“‘The act was done in Pennsylvania; the 
injury which was occasioned by the act was sustained in 
Ohio. In sucha case it is believed the suit would lie 
in either state. Where an injury has been caused by an 
act done in one county to land, etc., situated in another, 
the venue may be laid in either. 1 Chitty Pl, 299.” 17 
Ohio, 489. 
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Justice Grier in Rundle v. The Delaware and Raritan 
Canal (1 Wall, Jr.’s, Reports), says: ‘‘ The first ques- 
tion in the order in which they have been argued with 
much learning and ability, is that effecting the jurisdic- 
tion of this court over the subject matter of the suit. 

** Originally all actions were tried in the proper county 
in which they arose, pursuant to the maxim viciié 
vicinorum facta presumuntur scire. Now all personal 
actions, as debt, detinue, assault, deceit, trover, etc., may 
be brought in any county. But actions, real and mixed, 
as trespass quare clausum fregit, ejectment, waste, etc., 
must be laid in the counties where the land lies, and if 
not so laid it is cause of demurrer (Bacon’s Abridg., tit. 
Actions, Local and Transitory, Let. A). This distinction 
between actions local and transitory is still maintained 
(Livingston v. Jefferson, 1 Brockenborough, 203), even at 
the expense of a failure of justice. The present is un- 
doubtedly to be classed with local actions. But it often 
happens that indictments for criminal offenses and actions 
on the case for injuries to real property and other cases 
local in their nature, are founded upon things done in 
two or more counties, which are necessary to constitute 
the offense. Formerly where a nuisance was done in 
one county to lands lying in another, assisa in confinio 
comitatus lay at common law. F. N. B., 183-4. ‘ And 
albeit,’ says Lord Lake, ‘the counties do not adjoin, but 
there be twenty counties mean between them, yet the 
assize in confineo comitatus doth lie, and the justices shall 
sit between the said counties (Co. Litt., 154 a), and if a 
declaration contained matters lying in two counties, it 
was tried by both counties on a venire directed to the 
sheriff of both counties, who summoned six of each 
county. But such proceedings have long been obsolete, 
and the doctrine established in Bulwer’s case (7 Rep., 2 a) 
has ever since been held as law both in England and 
this country. ‘That where the action is founded on two 
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things done in several counties, ard both are material and 
traversable, and the one without the other doth not main- 
tain the action, then the plaintiff may bring his action in 
which of the counties he will.’ Thus, if a man does not 
repair a wall in Essex which he ought to repair, whereby 
my land in Middlesex is drowned, I may bring my action 
in Essex, for there is the default, as it is adjudged in 7 
Hen. IV, 8, or I may bring it in Middlesex, for there I 
have the damage, as is proved by 11 R. I., action sur the 
case, 36.” Gowen v. Husse, 1 Duer, 38 a; Scott v. Brest, 
2 Term, 241; Mayor v. Cole, 7 Term, 583; Rex v. Burdett, 
4 Barn. & Alderson, 95; Oliphant v. Smith, 3 Penn., 180. 

**It has been objected to the application of this doc- 
trine to the present case, that it refers to counties which 
adjoin, and not to sovereign states. This is a distinction, 
it is true, between the cases cited and the present, but we 
have heard no reason why it should make a difference. 
Actions may be maintained in the courts of New Jersey 
by a Pennsylvanian, to recover a debt or damage for a 
personal injury; and why not for an injury to real prop- 
erty? The answer must be, because the action is local and 
not transitory. The difficulty is caused, not by any 
principles of international law, but by the common law, 
which is the same in both states. By the common law, 
then, it must be solved. The objection is founded not on 
the plaintiff’s right to a remedy, but on the mode of trial; 
and is after all but an objection to the venire. But I have 
shown that the venire is well laid in New Jersey (which 
as regards this court forms one county), because the nuis- 
ance complained of was created in that state. If, then, 
the action be local, and this its proper venire, what is the 
value of the distinction? 

‘The plea to the jurisdiction must therefore be over- 
ruled.” 

{t results from these authorities that if the mainte- 
ance of this suit depends upon the application to it of the 
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13th section of article 1198 of the Revised Statutes, and 
the technical rules of the common law are applicable to 
it, that the court erred in sustaining appellee’s exceptions. 

In our opinion, however, these common law rules re- 
specting local and transitory actions have no more to do 
in determining with us where a suit can be brought and 
maintained, than the like rules in respect to the form and 
names of actions; but this is solely regulated by and de- 
pendent upon the proper construction of the constitution 
and statutes of the state. In the first, it is emphatically 
declared in the bill of rights as a fundamental principle 
of government, that ‘‘ All courts shall be open, and every 
person for an injury done him in his lands, goods, person 
or reputation, shall have remedy by due course of law.” 
Now a party may not have an action 7m rem for or con- 
cerning landin a foreign jurisdiction, because redress can- 
not be given or had by such proceeding in due course of 
law; but personal damages may be given for such injury 
and enforced by due process of law within the state. 
‘** And it would seem if the state failed to give to one of 
its citizens a remedy against others for injuries of this 
kind, it would fail in the pledge made in the constitution 
as plainly as if the injury had been in a foreign jurisdic- 
tion to one’s goods or person. 

There is, as Judge Marshall himself says, no difference 
in principle in giving redress for injuries to land in the 
jurisdiction where the defendant is found, which may 
not be equally applicable in other cases. He says, speak- 
ing of the fiction upon which transitory actions are sus- 
tained, where the cause of action occurred out of the 
jurisdiction where they are brought: ‘‘They have” (i. e., 
the courts), ‘‘ without legislative aid, applied this fiction 
to all personal torts, wherever the wrong may have been 
committed, and to all contracts wherever executed. To 
this general rule contracts respecting lands form no ex- 
ception. It is admitted that on a contract respecting 
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lands, an action is sustainable wherever the defendant 
may be found. Yet in such case every difficulty may 
occur that presents itself in an action of trespass. An 
investigation of title may become necessary, a question 
of boundary may arise, and a survey may be essential 
to the full merits of the case. Yet these difficulties have 
not prevailed against the jurisdiction of the court. They 
are countervailed by the opposing consideration, that if 
the action be disallowed, the injured party may have a 
clear right without a remedy in a case where a person who 
has done the wrong, and who ought to make the compen- 
sation, is within the power of the court. That this con- 
sideration loses its influence where the action pursues 
anything not in the reach of the court is inevitably neces- 
sary, but for the loss of its influence, where the remedy 
is against the person, and is within the power of the 
court, I have not yet discovered a reason, other than a 
technical one, which can satisfy my judgment.” 

Certainly the fact that a more full and effectual redress 
might be afforded in the jurisdiction where the wrong 
was done, or that the plaintiff must necessarily have 
greater difficulty in making out his cause of action else- 
where, is no good ground to deny him all chance of re- 
dress, especially where, as here, the cause of the injury 
occurs out of the jurisdiction in which the wrong is suf- 
fered, and the action there might be attended with similar 
difficulties if jurisdiction could be had there over the 
defendants. 

It is not enough, however, that the constitution guar 
antees redress in such cases. The courts must be clothed 
with jurisdiction to administer it. Has this been done? 
We think so. Art. 1198 of the Revised Statutes in effect 
subjects every one who is liable to suit to be sued in the 
county in which he has his domicile, except in the enum- 
erated cases afterward excepted. This lays down the 
general rule in this state, and, as we have said, annuls the 
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technical rules of the common law regarding transitory 
and local actions. Substituting in its place the broad 
principle that all persons may be held to answer in the 
proper court of the county in which they reside, unless in 
cases specifically enumerated and excepted in the statute. 
And this is certainly not one of them, unless section 1% 
of art. 1198 is applicable to it, which, as we have said, is 
not the case. The action, we think, may be maintained, 
not only under the general clause, but also under the sth 
section of said article. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered March 31, 1881.] 
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JAMES LEE v. M. C. O’BrRIEN. 
(Case No. 3817.) 


1. MECHANIC’S LIEN.—In order to enable one to avail himself of the 
benefits of the statute regulating mechanics’ liens (Laws of 15th Leg., 
91), he must show by competent evidence’that the bill of particu- 
lars was recorded and a copy thereof served on the party owing the 
debt. To fix the lien the provisions of the statute must be complied 
with in every essential particular. 


APPEAL from Parker. Tried below before the Hon. 
J. A. Carroll. 


Joe H. Stewart, for appellant. 


BONNER, ASSOCIATE JUSTICE.— Appellee, M. C. O’Brien, 
plaintiff below, sued appellant, James Lee, upon a verbal 
contract of date September 1, 1877, for the value of cer- 
tain work and labor done and performed, and materials 
furnished him in the construction of the foundation walls 
of a house on lot 4, block —, in thetownof Weatherford, 
and to enforce a mechanic’s lien on the lot and materials. 

On the trial below, O’Brien recovered judgment for the 
debt and also enforcing the lien. 

Among other assigned errors is one substantially, that 
O’Brien failed to show that Lee had been served with a 
copy of the bill of particulars, as required by the statute 
providing for and regulating mechanics’ liens. Laws 
15th Leg., 91. 

This was also one of the grounds in the motion for new 
trial. 
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Although the petition alleged such service, the state- 
ment of facts fails to show that it was proven on the 
trial. 

It is a well established rule of construction, that the 
provisions of the statute must be complied with substan- 
tially in every essential particular, to fix a statutory 
mechanic’s lien. Ferguson v. Ashbell, 53 Tex., 245. 

In the recent case of Lee v. Phelps, decided at present 
term, which arose under the same statute, it was decided 
that, to entitle the plaintiff to avail himself of the lien, he 
must show by competent evidence that the bill of partic- 
ulars was recorded and a copy served on the party owing 
the debt. 

To the same effect is the case of Pool v. Sandford, 52 
Tex., 620. 

Under the testimony, the court erred in rendering judg- 
ment enforcing the alleged mechanic’s lien. 

It does not become necessary to pass upon the other 


assigned errors. 
REVERSED AND REMANDED, 


[Opinion delivered April 8, 1881.] 





E. B. anp E. J. JENKINS v. C. VouLz. 
(Case No. 4059.) 

1. HoMESTEAD.— The homestead, though situate on land in which the 
claimant of homestead rights owns but an undivided interest, is 
protected by the constitution from forced sale. 

2, PLEADING — HOMESTEAD.— In a suit to foreclose a mortgage on land, 
an undivided interest in which is claimed by the defendant, who 
asserts homestead rights, his plea setting up such interest, and stat- 
ing facts showing his inability to designate before partition his 
homestead boundaries, presents a valid defense. 

8. HOMESTEAD.— The failure of one asserting homestead rights to des- 
ignate the homestead boundaries cannot authorize the forced sale of 

the homestead under judicial process. 
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4. HOMESTEAD.— The constitutional protection against forced sale of 
two hundred acres as a rural homestead, not only protects the home, 
when established on land owned jointly with another, but if parti- 
tion with other joint owners should be impracticable, the home- 
stead right would attach to and protect the proceeds of sale made 
for partition, to the extent of the homestead value. 

5. CASE DISCUSSED AND DISTINGUISHED.— Clements v. Lacey, 51 Tex., 
150, discussed and distinguished from the present case. 

6. PRacTICcE.— When the holder of a mortgage desires to subject to the 
payment of his debt the interest of the debtor in land, in excess of 
the homestead right, and there are other joint owners of the land, 
the better practice is to make the other joint owners parties, for 
purposes of partition before sale. 


APPEAL from Cooke. Tried below before the Hon. J. 
A. Carroll. 

C. Volz brought suit against J. W. Jenkins and John 
W. Biffle, to recover of them the sum of $1,669.80, al- 
leged to be due him on two promissory notes executed to 
him by Jenkins and Biffle, and against E. B. and E. J. 
Jenkins, to foreclose a mortgage on three hundred and 
twelve acres of land, the same being an undivided inter- 
est in a tract of five hundred and twenty acres out of a 
six hundred and forty acre survey in Cooke county, in 
the name of R. E. Shannon, which mortgage appellee 
alleged was executed to him by E. B. and E. J. Jenkins to 
secure the payment of the two notes due from J. W. 
Jenkins and John W. Biffle. 

At the August term, 1879, of the court, the appellee 
recovered a judgment against J. W. Jenkins and John 
W. Biffle for the debt, and against E. B. and E. J. Jenk 
ins foreclosing the mortgage on the land, and ordering 
the sale of the same to pay the judgment. From this 
judgment E. B. and E. J. Jenkins appealed. 

Jenkins and wife in their answer alleged that the land 
was their homestead; that E. B. Jenkins was the head of 
a family, and E. J. Jenkins was his wife; that the land 
was their homestead at the time the mortgage was given, 
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and had ever since remained such. They alleged the oc- 
cupancy and improvement of the land by them, and that 
such facts were well known to appellee at the time the 
mortgage was given. They stated that the reason why 
they did not describe their homestead by metes and 
bounds was, that they only owned an undivided interest 
in the whole five hundred and twenty acres, and setting 
forth who their co-tenants were; alleged that they 
could not with safety designate any portion of the land 
as their own on account of the rights of their co-tenants. 
The appellee excepted upon the ground that appellants 
had failed to set forth and describe their homestead interest 
in the land so that the court could protect thesame. The 
court below sustained the exception, and struck out that 
part of appellants’ answer which related to their home- 
stead, to which appellants excepted. 


C.C. & C. L. Potter and Hale & Scott, for appellant. 


Davis & Garnett, for appellee. 

I. The homestead of appellants which was exempted 
from forced sale was not an undivided interest of two 
hundred acres of land in the Robert E. Shannon six hun- 
dred and forty acre survey, but was merely their interest 
in and to the two hundred acres of said survey upon 
which their house and improvements were situated, and 
_ they should have set forth the metes and bounds of said 
two hundred acres in their pleadings, so that the court 
could have protected the same in its judgment. Battle v. 
John, 49 Tex., 211; Lacey v. Clements, 51 Tex., 150; Free- 
man on Co-tenancy, secs. 242, 243. 

II. The exemption laws merely protect, as against the 
creditor, the homestead claimant in his title to and pos- 
session of the two hundred acres of land upon which his 
home and improvements are situated, regardless of the 
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title of the possessor thereto, which title may be in fee, 
for life, for a term of years, in severalty, in common, or 
no title at all. Freeman on Co-tenancy, sec. 55; Thomp- 
son on Homesteads, secs. 164-178. 


GouLtp, ASsOcIATE JusTICE.— The homestead of appel- 
lants was protected by the constitution, although estab- 
lished on land in which they owned only an undivided 
interest, being joint owners, or tenants in common, with 
third parties. Clements v. Lacey, 51 Tex., 150. 

Their plea setting up their homestead exemption to the 
extent of an undivided interest of two hundred acres, and 
stating facts showing their inability, before partition had, 
to designate their homestead boundaries, presented a valid 
defense, and was erroneously stricken out. 

Even if appellants had been absolute owners of the 
entire tract mortgaged, it by no means follows that their 
failure to designate in their plea the boundaries of their 
homestead would justify the striking out of that plea 
and the foreclosure of the mortgage, in utter disregard of 
the homestead claim. In case a defendant in execution, 
whose homestead is part of a larger tract than is ex- 
empted, fails himself to do so, the statute prescribes a 
mode by which the homestead boundaries may be fixed 
without his assent, and thereafter the excess subjected to 
execution sale; but there is nothing in the statute at- 
tempting to authorize the forced sale of a homestead, 
because of the failure of the homestead claimant to desig- 
nate its boundaries. 

But we are further of opinion that the homestead right 
of appellants was not confined to their undivided interest 
in the two hundred acres, including their improvements, 
but extended to an undivided interest of two hundred acres 
out of the five hundred and twenty acre tract, and that 
until partition had, it was out of their power to designate 
their homestead by metes and bounds. 
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The constitutional protection to a homestead of two 
hundred acres should be enforced in its spirit, and so en- 
forced protects the homestead, when established on land 
owned jointly with others, to the extent of an undivided 
interest of two hundred acres. If, on partition with their 
co-tenants, the part of the tract occupied and improved 
by appellants should be allotted to them, their homestead 
right to two hundred acres, including their improvements, 
would be complete, notwithstanding the mortgage. If, 
however, it should be found impracticable to allot to ap- 
pellants the part occupied and improved by them, that 
fact should not and would not operate to defeat or lessen 
their homestead right. Even if, in making partition, the 
entire tract had to be sold, the homestead right would 
attach to and be protected in the proceeds of the sale. 

The case of Clements v. Lacey, 51 Tex., 150, when ex- 
amined with reference to its peculiar facts, will be found 
to contain nothing inconsistent with the views here ex- 
pressed. The improvements were made by the joint 
owners, not by the homestead claimant alone. 

In the plea stricken out it was suggested that the other 
joint owners be made parties, the land partitioned, and, 
after the homestead of two hundred acres had been desig- 
nated out of the part partitioned to appellants, that the 
excess be subjected to plaintiff’s mortgage. This, we 
think, was preferable to selling the undivided interest in 
the entire tract subject to the homestead. It is desirable 
to avoid judicial sales of uncertain interests. A due re- 
gard for the interests not only of the debtor and creditor, 
but of the public who are invited to purchase, requires 
that the thing to be sold be definitely ascertained. 

For the error in striking out and disregarding the plea 
of homestead, the judgment is reversed and the cause 


remanded. 
REVERSED AND REMANDED. 


[Opinion delivered April 9, 1881.] 
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Houston & T. C. R. R. Co. v. Joun P. SHAFER. 
(Case No. 3539.) 


. PLEADING — PRACTICE.— An amendment which was filed to a plead- 
ing before the adoption of the present rules by the supreme court 
did not have the effect to withdraw the pleading amended, or to 
suppress or supplant any of its allegations, except in so far as the 
amendment effected that result by legal construction. 


ti) 


. Fact caSE.— See statement for facts pleaded, as a basis for special 
damage, which were held to have been sufficiently specific. 


Le 


. ASSIGNMENT OF ERROR.— An assignment of error embracing in gen- 
eral terms all the charges and instructions given by the court, is 
too general, and will not be considered. - 

4. Res Gest®.— In a suit against a railway company for injury, which 
the plaintiff alleged he had received while a passenger, from the 
negligent and wrongful management of its train, his expressions 
indicating pain uttered after the alleged injury are admissible in 
evidence as part of the res geste. Whether his suffering was real 
or feigned was a question for the jury. 

5. FACT CASE.— See statement of case for facts held sufficient to sus- 

tain a verdict for fifteen hundred dollars damages against a railway 

company, for producing a more aggravated condition of hernia than 
had before existed, caused by its cars running off the track, 
whereby plaintiff was shocked, and thus damaged. 


APPEAL from Robertson. Tried below before the Hon. 
Spencer Ford. 

Suit brought by Shafer to recover damages for personal 
injuries received on the defendant’s railway in December, 
1874, while a passenger from Bremond to Hearne, in 
Robertson county. The defendant filed general and spe- 
cial demurrers, general denial, plea of contributory negli- 
gence and plea of not guilty. Verdict and judgment was 
rendered for plaintiff for $1,500. 

Appellant assigned as error, among other things, the 
following: 

‘‘The court erred in overruling the defendant’s demur- 
rer and exceptions to the plaintiff’s amended petition, on. 
the grounds stated in said exceptions.” 

VoL. LIV— 41 
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The exceptions referred to in the above assignment of 
error were: 

First. ‘‘ Because said amended petition is uncertain and 
indefinite, and does not state in what manner the said 
hernia of plaintiff was aggravated, or in what manner 
said pain and suffering was increased by the acts of 
plaintiff’s said road and cars.” 

Second. ‘‘ The saidamendment shows no cause of action 
against this defendant.” 

Above exceptions overruled and bill of exceptions re- 
served. 

. The amended petition referred to was as follows: 

“That he (plaintiff), at the time of the injury com- 
plained of in his original petition, December 25, 1874, was 
suffering with hernia; that by reason of the insufficient 
and unskillful construction of said company’s railway, 
and by reason of the negligent and unskillful manner in 
which said train was conducted by said company, the car 
upon which your petitioner was situated was thrown 
from the track in said Robertson county, Texas, on said 
25th of December, 1874, and your petitioner so seri- 
ously injured and shocked, and said hernia so aggra- 
vated by reason thereof, as caused your petitioner great pain 
and anguish, and still causes petitioner great pain and 
anguish; that by reason of his injury as aforesaid by said 
company he is injured for life, wherefore he prays as in 
his original petition,” ete. 

The other assignments of error are sufficiently stated in 
the opinion. 

The evidence and pleading relied on by appellant to 
maintain the objection made by it to the allowance over 
its objections of evidence of a femeral hernia, long after 
the alleged injury, is elaborately stated in the brief of ap- 
pellant’s counsel, and is as follows, to wit: 

The plaintiff proved the existence of a femeral hernia, 
over defendant’s objections: First. That plaintiff’s plead- 
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ings were not sufficient to authorize that character of 
proof. Second. That a femeral hernia was a distinct 
hernia from that under which plaintiff was suffering, as 
claimed in his pleadings. 

Plaintiff's pleading set out that at the time of the acci- 
dent he was suffering from hernia which was aggravated 
by the shock, etc. Plaintiff, as a witness, testified that the 
injury on railroad occurred in December, 1874. "That he 
had hernia since 1862, and had been wearing a truss for it. 
Before the accident his hernia was in only one place, the 
left side, high up. He called no doctor to examine him 
for hernia after the accident and before suit was brought. 

A. C. Sugart testified that he went to clerk for Shafer 
in 1873, and that he had hernia ever since he first knew 
him. Did not know whether any doctor attended plaint- 
iff, after the accident, for hernia. Dr. Moran examined 
plaintiff in June or July, 1875, for hernia, while attend- 
ing court, and found three distinct hernias on left side, 
one femeral hernia. 

Dr. Fancher testified: That inguinal hernia is of two 
varieties, the direct and the indirect. The inguinal hernia 
is where some of the abdominal vicera protrude through 
the inguinal canal. At sixty years of age about one per- 
son in four have hernia. Femeral hernia is very uncoin- 
monwithmen. The exceeding great pain that supervenes 
on a femeral hernia demands at once the attendance of 
a physician, and death would result in from thirty-six to 
seventy-two hours if the strangulation was not relieved. 

Dr. Morrison testified: That in an old case of hernia an 
injury like plaintiff describes might enlarge the old open- 
ing, but it is very improbable that a new one would be 
produced. 

At the time of trial plaintiff was fifty-eight years old. 

Dr. Jones testified: That he had been engaged in prac- 
tice of surgery for twenty-five years; that he had exam- 
ined plaintiff twice. That on the first examination he 
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discovered two ruptures in the inguinal region, and did 
not discover a femeral rupture. That last night he exam- 
ined the plaintiff again, and more carefully, and found a 
femeral rupture. 

Dr. Morrison testified: That last court plaintiff requested 
him to examine him in order to testify as to injuries re- 
ceived on railroad. That he declined. One reason for so 
doing being, that he could not testify as to the injury 
being made by the railroad accident after such lapse of 
time. 

Witness Strange testified: That he had known plaintiff 
for ten years; had hernia himself, and had talked with 
plaintiff about his. Heard him say when he lived in 
Navasota, several years ago, that he had hernia. 


Davis, Beall & Kemp, for appellant. 

I. The allegations of the amended petition do not state 
with sufficient certainty and particularity the nature and 
extent of the injuries caused by the acts of defendant to 
authorize the recovery of damages against the defendant. 
Moore v. Anderson, 30 Tex., 230; Sutton v. Page, 4 Tex., 
146; 1 Chitty on Pleading, pp. 440, 458; Sedgwick on 
Damages, 731; Baldwin v. Western R. Corp., 4 Gray, 
os4, 

II. Under the pleadings and evidence in this case, it was 
error for the court to charge the jury, as in the fourth in- 
struction was done, that they might find exemplary 
damages. Hays v. H. G. N. R. R. Co., 46 Tex., 273; In- 
gram and Wife v. Linn, Adm’r, 4 Tex., 267; Milwaukee 
& St. Paul R. R. Co. v. Arms; McKeon v. Citizens’ R. R. 
Co., 42 Mo., 80; Cook v. Ill. Central R. R. Co., 30 Iowa, 
201; Moore v. Sanburne, 2 Mich., 519. 

III. The declarations of the plaintiff after the accident 
relative to his injuries, not competent evidence unless a 
part of the res gestae, since he was a competent witness 
under the statute. 1 Greenl. on Ev., 102; Reed v. New 
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York Central R. R. Co., 45 N. Y., 574; Illinois Central R. 
R. Co. v. Sutton, 42 TL, 438. 

IV. The court erred in allowing the plaintiff to prove 
the existence of a femeral hernia long after the railroad 
accident, under his pleadings and evidence in this case. 
Mims v. Mitchell, 1 Tex., 443; Hall v. Jackson, 3 Tex., 
309; Haas v. Choussard, 17 Tex., 589; Sedgwick on Dam- 
ages, 68, 116,117, 7382; Hunter v. Stewart, 47 Maine, 419; 
Teagarden v. Hetfield, 11 Ind., 522. 


W. H. Hamman, for appellee. 

WALKER, COMMISSIONER.— The court did not err in over- 
ruling the defendant’s demurrer and exceptions to the 
plaintiff's amended petition. The amended petition, which 
was filed before the adoption of the ‘‘rules” now in 
force, did not have the effect to withdraw the original 
petition, nor to suppress or supplant any of its allegations, 
except so far as the amendment effected that purpose by 
legal construction of the matter which it introduced, di- 
rectly or impliedly varying the allegations of the original 
petition. 

This cause has been ‘‘ advanced ” under the ‘‘ new rules;” 
the briefs of the counsel set forth the allegations of the 
amended petition, which consist of averments of certain 
facts stated to show special damage, viz., that at the time 
of the alleged injury the plaintiff was suffering from 
disease, which was aggravated thereby, causing him great 
pain continuously from that time forth, and producing an 
injury to him for life. The amendment assigns to this 
injury the same cause as that which his original petition 
complained of as a cause of action for general damages. 
The exception is, that the amended petition is uncertain 
and indefinite, and does not state in what manner the 
plaintiff's disease (hernia) was aggravated, or in what 
manner his pain and suffering was increased by the acts 
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of the appellant’s road and cars. Also, that the amend- 
ment shows no cause of action against the defendant. 
The original, and amended petition, considered in their 
due relation to each other, show a cause of action in favor 
of the plaintiff against the defendant; which proposition 
is not controverted under this assignment of error, and it 
is not essential that the amended petition should contain 
within itself, unaided by the original petition, a complete 
cause of action. The province of the amendment which 
was filed, was to admit proof of special damage, and its 
sufficiency is to be tested by determining what degree of 
certainty is required in a petition in an action of trespass 
on the case for damages, in alleging special, as distin- 
guished from general damages. Conceding the rule of 
pleading applicable to the matter here involved, to require, 
with us, as it does at common law, that the facts which 
constitute the special damage shall be stated specifically 
and circumstantially, as held in Sutton v. Page, 4 Tex., 
142, we are of opinion that the amended petition suffi- 
ciently conforms to it. The facts were not indefinitely 
stated, nor does there exist any uncertainty as to the cause 
of the special damage complained of, nor the effect which 
it produced upon the plaintiff. It is neither necessary nor 
proper to set forth the evidence on which the pleader relies 
to sustain the facts which constitute his cause of action; 
and it was not a valid objection to the amended petition, 
that it did not ‘“‘state in what manner the hernia of 
plaintiff was aggravated, or in what manner his pain 
and suffering was increased by the acts of the defendant’s 
road and cars.” The facts were alleged by the petition, 
that the plaintiff was wounded and injured by the wrong- 
ful acts of the defendant; it described his then diseased 
condition, and it alleged that by reason of the facts under 
which his injuries. were received, that he was seriously 
shocked and injured, and said hernia so aggravated by 
reason of those facts, as caused him great pain and 
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anguish, and alleged that they still cause great pain and 
anguish, and that he is injured for life. These facts are 
a distinct reply to the question as to the manner whereby 
the disease was aggravated, and the pain and suffering 
increased. The evidence of these facts consists in the cir- 
cumstances in detail, if need be, to establish their exist- 
ences In view of the subject matter which the pleader 
set forth as the alleged special damage sustained, we 
think that the averments were sufficient. Wells v. Fair- 
banks, 5 Tex., 582; Van Alstyne v. Bertrand, 15 Tex., 
177; Oliver v. Chapnian, 15 Tex., 400. 

The second assignment of error is, that the court erred 
in its charges to the jury numbers’one, two, three, four, 
five, six and seven. The charge given by the court con- 
sisted of several divisions of the subject, and one of them, 
number three, is subdivided and classified numerically into 
four sections. The general divisions of the charge were 
numbered from one to five inclusive; the subdivisions of 
the third division or section of the charge were also num- 
bered from one to four inclusive. The defendant asked 
instructions to be given, likewise numbered from 
one to four inclusive. The fourth one of them was 
given; the others refused. The court replied in a 
writing to an inquiry by the jury after their retirement, 
whether a less number than twelve concurring jurors 
could return a verdict, by answering it in the negative. 

Whether the error assigned is intended to reach all the 
charges and the instructions given, or if not, which of 
them are aimed to be included, we cannot determine. If 
the assignment is intended to embrace all the charges and 
instructions given by the court, or certain ones of them 
only, in either case they will not be considered. Under the 
first named alternative, the proposition of law would be, 
in effect, that the court erred in its charge, without any 
indication as to which of the several propositions con- 
tained in the charge was objected to. Under such an 
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assignment, the court will not deem it necessary to revise 
the charge and instructions of the court, nor to reverse 
the judgment for errors in them, if such there should be 
unless the justice of the case seem manifestly to require 
it. Hicks v. Bailey, 16 Tex., 233; Fisk v. Wilson, 15 
Tex., 435. Applying this rule to this case, we shall not 
revise the charges which were given. 

The fourth assignment complains that the court per- 
mitted a witness for the plaintiff, over the defendant’s 
objection that it was hearsay and not a part of the res 
geste, to state “‘ that the plaintiff used often to say after 
the accident, ‘I must lie down, my rupture hurts me.’” 
This evidence was admissible as original evidence tend- 
ing to show the bodily condition of the plaintiff at the 
time that he made use of the expressions of pain and 
suffering. Whether they were real or feigned was for 
the jury to determine. It was a material issue in the 
case whether the plaintiff's disease was increased or 
aggravated after the occurrence of the alleged injury, and 
the inquiry concerning his condition after the accident 
was pertinent, and the facts concerning it might be estab- 
lished by such evidence as was offered. As respects the 
incident or circumstance, of his suffering from the disease 
at the time referred to by the witness, it was a part of 
the res gestce; it was not the less admissible because it 
was not a part of the transaction which occasioned the 
injury to his person on the defendant’s railway. 1 Greenl. 
Kiv., sec. 102. 

The appellant assigns as error, also, that the plaintiff 
was permitted to prove the existence of a femeral hernia 
long after the railway accident, under his pleadings and 
evidence. It was in issue, under the pleadings, that the 
hernia under which the plaintiff suffered at the time of 
the accident, was aggravated in consequence of his inju- 
ries. It was relevant under it for him to show, by evi- 
dence, the various features and sequences that succeeded 
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in the nature and subsequent manifestations of his 
disease, and it was for the jury to determine from the 
evidence whether the femeral hernia referred to was as- 
sociated with the original complaint, and an aggravation 
thereof.. It was a question of science to determine the 
relation of the two diseases, if they were distinct, and 
it was competent for the plaintiff to show, if he could, 
whatever features of hernia were developed upon his sys- 
tem, which might be traceable to the injury he had sus- 
tained by the accident. 

The evidence is sufficient to sustain the verdict of the 
jury, and it is not deemed essential to consider further the 
only remaining assignment, that the verdict is contrary 
to the law and the evidence. 

We are of the opinion that the judgment ought to be 
affirmed. 

AFFIRMED. 


[Opinion delivered April 11, 1881.] 
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ABATEMENT. See JUDGMENT, 9. PARTIEs, 5. 





1. In a suit by heirs against an administrator on his bond, it 
was alleged that there was ‘‘no pending administration on the 
estate, the administration of defendant having been closed by his 
removal.” The evidence showed unsettled claims and a pending 
administration. Held — 

1. The heirs prima facie could not maintain the suit. 

2. The defendants were not required to plead in abatement the 
non-joinder of the administrator. 

3. The case was one in which the evidence negatived the right 

of action claimed. Peveler v. Peveler, 53. 


ACCEPTANCE OF SERVICE. See MINor, 2. 


ACKNOWLEDGMENT. See Duress. SEPARATE ACKNOWLEDGMENT. 


ACTION. See CuurcHES, 3. TRESPASS TO TRY TITLE, 11. 


1. One having an interest in personal property seized under at- 
tachment proceedings, to which he is not a party, has his election 
to replevy and try his right to it under the statute, to sue the sher- 
iff for the trespass committed by his wrongful levy, or sue the pur- 
chaser holding under the sheriff’s sale. Rodrigues v. Trevino, 198. 

2. The husband may maintain in hisown name an action to re- 
cover the separate property of the wife, or for the wrongful conver- 
sion thereof. TJurnleyv. T. B. & I. Co., 451. 

3. The owner of a note secured by a vendor’s lien, who obiains 
a judgment for his debt in a proceeding in personam, is not thereby 
precluded from maintaining asecond suit, having for its object the 
enforcement of the vendor’s lien. Waldrom v. Zacharie, 503. 

4. This case distinguished from Wasson v. Davis, 34 Tex., 165. Id. 


ADMINISTRATION. See EsTaTES OF DECEDENTS. PROBATE MATTERS, 





1. The provisions of the statute (Pasch. Dig., art. 1400) pro- 
hibiting administration upon the estates of members of the 
Georgia Batallion and other volunteers from foreign countries, to 
any other than the next of kin, did not apply to administration on 
the estates of those who fell in 1836, who at the time of their de 
cease were citizens of Texas. Rodgers v. Kennard, 30. 
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ADMINISTRATION — continued. 
2. The general rule is, that while administration is pending on 
an estate, a suit for the recovery of the property of the estate should 
be brought by the administrator. To this rule the following ex- 
ceptions exist, viz.: 1. When the administrator cannot or will not 
act for the protection of those beneficially interested. 2. When 
land adversely possessed by those claiming under the administrator, 
through deeds made in his individual and representative capacity, 
is sued for by the heirs or those claiming under them. In such case 
the interest of the administrator would be antagonistic to those 
claiming, and he could not move as a plaintiff ia a suit in their 
behalf. Id. 
8. Chevallier v. Wilson, 1 Tex., 198, and Newson v. Chrisman, 9 
Tex., 116, discussed. Jd. 
4. When the constitution confers jurisdiction ‘‘ with such excep- 
} tions and under such regulations as the legislature shall make,” and 
the legislature adopts statutory regulations restricting jurisdiction, 
such regulation is in effect a negative on the exercise of any juris- 
i diction except such as is included in the statute. Id. 
5. The district courts had no power under any statute passed un- 
der sec. 15, art. V of the constitution of 1845, to order the sale of 
lands of an estate to pay indebtedness. Id. 

6. Under sec. 10, art. IV of the constitution of 1845, the district 
courts had all the common law and chancery jurisdiction known 
to the courts of England not incompatible with the constitution 
and laws of the federal and state governments; but in no case oc- 
curring in this state has the district court, under its chancery 
powers, been allowed, in the exercise of original power, to order 
the sale of land for the payment of debts of an estate on which 
administration had been begun in the probate court. Id. 

7. When suit is brought upon an administrator’s bond, executed 

' on the day when the inventory and appraisement were filed, which 
is in the amount required by law, and which from the date of its 
execution remained in official custody, the burthen of proving that 
it has been altered as to its amount is upon the defendants. Pe 
eler v. Peveler, 538. 

8. So long as there are unpaid debts due an estate, the re- 
covery for an injury to the estate should be assets in the hands of 
) the administrator and suit should be brought in his name. Id. 

9. In order for heirs to maintain a suit on the administrator's 
bond, they must show an injury to them as heirs. If there are 
creditors whose claims might absorb the estate, the injury is, prima 
facie at least, to the estate and to the creditors, and not to the heirs. 

Id. 

10. Probate law of 15th legislature, sec. 41, construed. Jd. 
11. In a suit by heirs against an administrator on his bond, it was 
alleged that there was ‘‘no pending administration on the estate, 
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ADMINISTRATION — continued. 

the administration of defendant having been closed by his removal.” 
The evidence showed unsettled claims and a pending administra- 
tion. Held — 

1. The heirs prima facie could not maintain the suit. 

2. The defendants were not required to plead in abatement the 

non-joinder of the administrator. 

3. The case was one in which the evidence negatived the right 

of action claimed. Id. 

12. On the application of a residuary legatee under a will, the 
executor was removed, and by the judgment of a court having 
jurisdiction, he was required to turn over to a third party the 
property of the estate undisposed of, for the benefit of the legatee. 
Afterwards, and sixteen years after the will was admitted to pro- 
bate, an application was made for letters de bonis non, by one who 
showed no interest in the estate, and who failed to show that any 
debts remained unpaid except one due to contestant. The applica- 
tion was contested by the only legatee for whose benefit any por- 
tion of the estate could be sold. Held, that the application was 
properly refused. San Roman v. Watson, 254. 

13. One to whom, as trustee, property of an estate has been 
turned over by the judgment of a court having jurisdiction, which 
judgment remains in force, issuch a ‘‘ party interested,” in contem- 
plation of the statute, as can contest an application for a grant of 
letters of administration de bonis non. Id. 


ADMINISTRATOR'S SALE. 
1. The transcript in probate proceedings in a county court showed: 
1. A valid administration. »2. An order to sell land at public or 
private sale. 3. A return of sale, which did not disclose whether 
the sale was a public or a private one, and an order which amounted 
toa confirmation of the, sale. Evidence in connection therewith 
established the payment of the purchase money and that no deed 
was made. Held — 
1. The facts were sufficient to enable the purchaser to maintain 
trespass to try title. 
2. The title prima facie vested in the purchaser. Lrhart v. 
Bass, 97. 
2. See statement of case for order of probate court, held to be 
virtually a confirmation of an administrator’s sale. Id. 

3. Whether, in sucha case, it would be sufficient to defeat the title 
claimed by the purchaser, to show that the sale was really made 
privately, and that the order of confirmation was made with knowl- 
edge of that fact, quere? Id. 


ADVANCES. See Cotron FACTORS AND COMMISSION MERCHANTS, 
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ADVERSE POSSESSION. 

1. However defective title may be under which one in possession 
claims land, it is nevertheless such color of title as to make the 
possession adverse. Downs v. Porter, 59. 

AFFIDAVIT. 

1. See statement for affidavit sufficient to authorize the introduc- 
tion in evidence of certified copies of patents from the general 
land office. Howard v. McKenzie, 171. 


AFFIRMANCE ON CERTIFICATE. 

1. No affirmance on certificate without reference to the merits 
can be had, unless the citation in error showing the date of the 
filing of the petition in error, the names of the parties according tw 
such petition, the description of the judgment as therein given, 
and that the writ of error and supersedeas, if any, have been granted, 
has been served. McGuire v. Newbill, 317. 

2. A citation in error which undertakes to describe the judgment 
by mentioning nine hundred acres of land as the subject of it, and 
which refers to a copy of petition accompanying it for specific 
description, is not sufficient. Id. 

3. A compliance with the statute in the essential requisites of a ci- 
tation in error may be waived by the defendant in error; but to 
entitle the defendant in error to an affirmance on certificate with- 
out reference to the merits, such waiver must be made in time to 
enable the plaintiff in error to file the transcript in the supreme 
court in the period required by law. Id. 

AGREEMENT. See CONTRACT. 
ALIENAGE. 

1. The act “‘to define the civil rights of aliens,” of February 13, 
1854, did not in express terms repeal section 9 of the act of March 
18, 1848, entitled ‘‘An act to regulate descent and distribution of 
estates,” nor is the former act so directly and irreconcilably op- 
posed to section 9 of the act of 1848, as to repeal that section by 
implication. Hanrick v. Hanrick, 101. 

2. The act of February 13, 1854, was an affirmative and enlarging 
statute, which intended to give to aliens such rights and priv- 
ileges, in addition to those granted by section 9 of the act of 1848, 
as had been or should be given by the government to which the 
alien belonged, to citizens of the United States. Jd. 

3. When the government of the United Kingdom of Great Britain 
and Ireland passed the act of 1870, to the extent that it conferred 
benefits on citizens of the United States, it was, by virtue of the 
provisions of our statute of 1854, immediately engrafted upon it, and 
became the law defining the rights of alien citizens of Great Britain 
and Ireland to real estate in Texas; section 9 of the act of 1848 was, 
as to such aliens, so far modified as to change their previous de 

feasible estate thereby given, into an indefeasible estate. Id. 
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ALIEN AGE — continued. 

4. The effect of the constitution of the republic, of the act of Jan- 
uary 28, 1840, and the act of March 18, 1848, upon the subject of 
alienage, was to vest a defeasible title to real estate in Texas, in the 
alien children and heirs of a citizen of the United States who may 
have died intestate, leaving such property; such title was valid 
against individuals as well as against the state, not only for the 
period of nine years, but for such further time as might elapse until 
the state should, by proper proceedings, declare a forfeiture. Id. 

5. Cryer v. Andrews, 11 Tex., 170; Wardrup v. Jones, 23 Tex., 
489; Lee v. King, 21 Tex., 582; Osterman v. Baldwin, 6 Wall., 116, 
approved. Id. 


AMBIGUITY. See BurDEN oF Proor, 1. EvIpDENCE,1. PRACTICE IN 
DISTRICT COURT, 1. 


AMENDMENT. 

1. An amendment which was filed to a pleading before the adop- 
tion of the present rules by the supreme court did not have the effect 
to withdraw the pleading amended, or to suppress or supplant any 
of its allegations, except in so far as the amendment effected that 
result by legal construction. H. & T.C. R. R. Co. v. Shafer, 641. 


APPEAL BOND. 

1. The fact that the names of the securities to an appeal bond, 
given to remove a cause from the county to the district court under 
act of August 9, 1876, did not appear in the body of the bond, or that 
the principals did not sign the same, would not render it invalid. 
San Roman v. Watson, 254. 

2. A bond given as an appeal bond from the county court to the 
district court, executed under the act of August 9, 1876, which des- 
ignates the payee by inserting the name of the county judge, 
and immediately following, the words ‘‘county judge,” formal in 
other respects, is in substantial compliance with the statute. Id. 

3. The appeal bond required by art. 1639, Revised Civil Statutes, 
to be executed to appeal a cause from the judgment of a justice of 
the peace, is required to be executed in double the amount of 
the judgment for the debt only, exclusive of so much of the judg- 
ment as may relate to the cost. Colorado County v. Delaney, 280. 

4. An appeal bond given to remove a cause to the supreme court, 
and conditioned as required by art. 1493, Pasch. Dig., operates a 
suspension of the power to sell under the judgment of the district 
court pending appeal, and one who purchases pending such appeal 
acquires no title. Burns v. Ledbetter, 374. 


APPEARANCE. See PROBATE MATTERS, 2. 


ASSESSMENT. See BoarD OF EQUALIZATION. CITIES AND TOWNS. 
TAXATION. 
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ASSESSOR AND COLLECTOR. See Pusuic OFFICE, 1. 


1. As a result of the change of a city charter, the assessor and 
collector of taxes for the city retained his office for three months 
beyond the period of one year, for which he was elected. During 
the three months he collected $58,678.63, and the by-laws allowed 
him four per cent. on the amount collected during the term of his 
office; ‘‘ provided, the aggregate amount of his commissions shall 
not exceed $4,000 per annum, and in no case shall he withhold 
for any one month an amount exceeding the average per month of 
his aggregate commissions.” Held — 

1. The amount of compensation to which the officer was entitled 
for each of the three months during which his term was pro- 
tracted by the change of the charter, could not exceed the max- 
imum monthly payment which he could have received under the 
by-laws, and this could not exceed one-twelfth of the $4,000 per 
annum, to which his compensation was limited. Beavens v. Mayor 
of Houston, 277. 


ASSETS. See ADMINISTRATION, 8. 


ASSIGNMENT. 


1. The owner of certain land certificates deposited them with 
an agent for safe keeping and sale, together with complete trans- 
fers in blank, properly acknowledged. The agent deposited the cer- 
tificates and transfers in blank as collateral security foraloan. In 
a suit by the former owner to recover the certificates, held — 

1. The fact that the blanks in the transfers were not filled up 
did not render the transfers invalid. 

2. The land certificates, not being located, were personal prop- 
erty; as such were subject to verbal sale and delivery, and such 
sale need not be evidenced by writing. 

3. There is no analogy between the transfer of such certificates 
and the transfer of non-negotiable notes; the former is governed 
by the statute and the rules of mercantile law, the latter by the 
rules applicable to sales of personal property. 

4. There was nothing in the mere fact of hypothecating the 
certificates to put the party advancing money on inquiry as to 
who was the real owner. 

5. The bank having no notice of the former owner’s claim, had 
the right to rely on the certificates for the reimbursement of the 
loan. 

6. Whether the certificates constituted that character of real 
estate security which the bank was prohibited from taking, could 
net be inquired into by an individual; that being a matter be- 
tween the bank and the government. 

7. Equity will not permit a party to take advantage of the 
defect in the form and manner of a conveyance to which he is a 
party, to the detriment of innocent parties. 
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ASSIGNMENT — continued. 

8. The validity of instruments under seal in which blanks are 
left does not rest solely on the doctrine of estoppel, but on ex- 
press or implied parol authority given by the grantor to the party 
receiving the instrument to fill such blanks. Stone v. Brown, 330. 


ASSIGNMENT OF ERRORS. 

1. Anassignment of errors, which alleges error “in overruling 
plaintiff's motion for a new trial for the eleven reasons therein con- 
tained,” is too general to require the court to pass upon it. Flana- 
gan v. Womack, 45. 

2. See opinion for assignment of errors too general to invoke 
the consideration of the supreme court. Green v. Dallahan & Co., 
281. 

8. An assignment of error embracing in general terms all the 
charges and instructions given by the court, is too general, and will 
not be considered. H. & T. C. R. R. Co. v. Shafer, 641. 


ASSIGNOR AND ASSIGNEE. See Partiss,6. 


ATTACHMENT. 

1. One having an interest in personal property seized under at- 
tachment proceedings, to which he is not a party, has his election 
to replevy and try his rizht to it under the statute, to sue the 
sheriff for the trespass committed by his wrongful levy, or sue the 
purchaser holding under the sheriff’s sale. Rodrigues v. Trevino, 
198, 

2. A party claiming title adverse to that of a defendant in 
attachment has no claim to money realized by the sheriff at the 
attachment sale. If in equity he could assert a claim to the money, 
he would have to show a valid excuse for his failure to resort to the 
adequate remedies afforded him at law. Id. 

3. In a proceeding against a sheriff and his securities, to re- 
cover money in his hands, the proceeds of property sold under 
attachment, in a proceeding to which the plaintiff was not a party, 
prosecuted on the ground that the plaintiff was a joint owner of 
the property sold, the defendant in attachment is a necessary 
party. Id. 

4, Expenses in attending court and loss of time by one whose 
property has been wrongfully seized under attachment, which 
were expended and incurred in defending the suit, cannot in 
an action for damages for wrongfully suing out the attachment, be 
considered as proof of actual injury. Craddock v. Goodwin, 578. 

5. A cotton factor in Galveston procured an advance of money from 
a banker on ‘‘cotton in press,” for which he gave his order on the 
press to deliver the cotton to a vessel then in port loading for Liver- 
pool. The order was notified to the press, and the master of the 
vessel made and delivered to the cotton factor, as the shipper, a bill 
of lading for the cotton, which the factor indorsed and delivered to 

VoL. LIV— 42 
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ATTACHMENT — continued. 


the banker, with his exchange on Liverpool, in favor of the banker, 
attached. Afterwards athird party, who was a creditor of the cot- 
ton factor, sued out an attachment against him and levied it on the 
cotton, which was still in press. In a contest between the banker, 
as claimant of the cotton, and the attaching creditor, held — 

1, The execution of the bill of lading for the cotton by the 
master of the vessel in favor of the cotton factor, and the trans- 
fer and delivery thereof by the factor to the banker, constituted 
constructive delivery of the cotton. 

2. An actual manual delivery of the cotton was not necessary 
to pass its possession, nor was it necessary that the delivery 
should have been made to the pledgee in person. 

3. The special requisite of delivery is, no matter in whose hands 
the property was a deposit, that it be no longer subject, in fact 
or in law, to the dominion, possession or control of the pledgor, 
but to that of the pledgee. 

4. The execution of the delivery order by the factor to the ves- 
sel for the cotton in press, and the recognition and acceptance 
thereof by the press, before the levy of attachment, constituted a 
delivery of the cotton, so as to except it from attachment by the 
creditor. 

5. The transfer of the bill of lading to the banker was as effect- 
ual a transfer of the cotton as its manual delivery could have 
been. 

6. The attaching creditor acquired no greater right in the 
attached property than the factor had at the time of attachment. 
Adoue v. Seeligson & Co., 593. 

6. See opinion for commercial usage at the port of Galveston, re- 
garding the compressing, transfer and shipment of cotton. Jd. 


AUTUENTICATION. See STATUTES CONSTRUED, 32. 


1. A bond for title authenticated in March, 1846, by the affidavit 
of a subscribing witness, which failed to state that the witness 
signed the same as such, at the request of the maker of the bond, 
was not affected by the omission. Downs v. Porter, 59. 


BANKRUPT. 


1. The discharge in bankruptcy of an appellant, pending the ap- 
peal in the supreme court of this state of a cause appealed by him, 
does not entitle him to its dismissal nor prevent an adjudication 
thereof. Burnett v. Waddell, 273. 

2. One who desires to avail himself of his discharge in bank- 
ruptcy, as a defense against a suit pending in a state court, must 
plead it; failing to do so, neither his ignorance of his duty, or his 
negligence, will invalidate the judgment which may be rendered iu 
the state court against him. Miller v. Clements, 351. 


LILL OF LADING. See ATTACHMENT, 5. 
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BI L OF PARTICULARS. 

1, Under the act of 1876, in order to fix and secure an artisan’s or 
mechanic’s lien, it was essential that a copy of the bill of particulars 
should be delivered to the debtor, and in seeking to foreclose the 
bill, the burden of proof was upon the party asserting its existence to 
show that the bilf of particulars had been thus delivered. Lee v. 
Phelps, 367. 


BILL OF REVIEW. 

1. A suit filed by heirs to set aside a judgment rendered by a pro- 
bate court, for alleged fraud in the administrator in procuring it, 
must be filed within two years after the removal of disability, and is 
in substance a bill of review. Murchison v. White, 78. 

2. Proceedings by bill of review under the statute (Pasch. Dig., 
arts. 4616, 4617, 1488, 1489, 1496), or in the nature of a bill of review 
in chancery, must have been commenced, if instituted by heirs, in 
any event within two years after the youngest attains his majority. 
McAnear v. Epperson, 220. 

8. Art. 12, sec. 43 of the constitution of 1869, which suspended 
statutes of limitation of civil suits from January 28, 1861, to March 
30, 1870, did not apply to the statute requiring the prosecution of 
writs of error within two years from the date of the judgment. Id. 

4, Sec. 14, art. 12 of the constitution of 1869 has no application 
to bills of review. Id. 


BLANK INDORSEMENT. See Promissory Nore, 1. 
BOARD OF ALDERMEN. See STatTuTEs CONSTRUED, 31. 


BOARD OF EQUALIZATION. See Taxation. 
1. The board of equalization was created by the constitution 
itself, and its duties were sufficiently defined in the act of August 
21, 1876, to make it competent to determine the valuation of prop- 
erty listed, when that question was properly referred to it, either 
under section 5 or section 17 of that act. I. & G. N. R. R. Co. v. 
Smith County, 1. 

2. When a tax-payer renders his tax list to the assessor in person, 
and after answering all questions by him, subscribes the oath 
prescribed by the statute, if the assessor, for cause deemed suflicient, 
proceeds then and there to change the valuation, and the tax-payer 
then makes oath that the valuation, is excessive, the case is one 
coming within the provisions of section 17 of the act of 1876. If, 
however, the valuation be forwarded by mail, oath being made to 
the list, out of the county in which it is rendered, before some other 
officer, the case is then under the provisions of section 5, and the 
assessor, if dissatisfied, is neither required or empowered to affix a 
valuation, but should refer the same to the board of equalization. 
If forwarded, not by mail, but conveyed by another party, it would 
still be under section 5. Id. 
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BOARD OF EQUALIZATION — continued. 

3. When a question of valuation for taxation has been once regu 
larly referred to the proper board of equalization, the valuation of 
that tribunal is final. 7. & P. R. R. Co. v. Harrison County, 119. 

4. A deputy assessor, who was also a county commissioner, sat as 
a member of a board of equalization to revise the assessment of 
property for taxes, to which board the question of valuation was 
referred on the protest of a tax-payer. Held— 

1. The action of the board of equalization was not void; the tax- 
payer not objecting at the time to the deputy assessor constituting 

a portion of the board, and it not being shown that there was 

not a quorum of the board without the deputy assessor. Id. 

5. A charge ina petition for injunction to restrain the collec- 
tion of taxes, that the board of equalization added to the assessment 
property not owned by the tax-payer, will be disregarded when it is 
at the same time shown that the amount of taxes first assessed 
against the tax-payer for the same species of property is not thereby 
increased by the board of equalization. Id. 


BONA FIDE PURCHASER. Sce COMMUNITY PROPERTY. QvIT-CLAIM 
DEED, 1. 

1. Land paid for with community property was conveyed to the 
wife, and the amount paid was by the husband credited on an account 
due by him to the wife for her separate means, which had been ap- 
propriated by him. The intention was to make the land the separate 
property of the wife, but the deed contained no such recital. Ina 
suit for the land between the wife and the purchaser of the same 
under execution, in whose favor a judgment had been rendered 
against the husband, without other notice of the wife’s separate 
estate in the land than such as the deed to her imported, held — 

1. The fact that the deed was made to the wife did not consti- 
tute notice that it was her separate property. 

2. Such a deed cannot have engrafted on it a trust not expressed 
on its face, to the detriment of an innocent purchaser. 

3. The rights of the judgment creditor were so fixed by his 
judgment lien as to support the title derived through subsequent 
sale under execution, and this, though the judgment creditor was 
himself the purchaser, and credited the amount of his bid on the 
execution. Wallace v. Campbell, 87. 

2. Cooke v. Bremond, 27 Tex., 457; Kirk v. Navigation Co., 49 
Tex., 215; Grace v. Wade, 45 Tex., 522, approved. Id. 

3. A judgment creditor who purchases at execution sale, and has 
the amount of his bid credited on the execution, may be considered 
a bona fide purchaser; to hold otherwise might often result in the 
sacrifice of the property and loss of the debt, to the detriment of 
both debtor and creditor. Jd, 


BOND. See INJUNCTION, 5. 























INDEY. 
BOND FOR TITLE. See AUTHENTICATION, 1. 


BOUNTY WARRANT. 

1. Land covered by a bounty warrant issued in 1839 by the seo- 
retary of war of the republic of Texas, to the heirs of one who fell 
at the storming of the Alamo, approved by the commissioner of 
claims, on which patent issued, became assets in the hands of an 
administrator. In this respect it differs from a pure donation made 
by the government to the heirs. Rodgers v. Kennard, 30. 


BURDEN OF PROOF. See BILL OF PARTICULARS, 1. 

1. When the true meaning of an instrument of writing is from 
the words in which it is written ambiguous, the burthen of proof is 
upon him who claims a benefit under a particular construction of it, 
to establish its correctness. Rogers v. Kennard, 30. 

2. When suit is brought upon an administrator’s bond, executed 
on the day when the inventory and appraisement were filed, which 
is in the amount required by law, and which from the date of its 
execution remained in official custody, the burthen of proving that 
it has been altered as to its amount is upon the defendants. Peveler 
v. Peveler, 53. 


CANCELLATION OF PATENT. See Patent, 4. STatTuTes CoNn- 
STRUED, 10. 


CASES APPROVED. See ALIENAGE, 5. BONA FIDE PURCHASER, 2, 
DuREsS, 2. FORFEITURE, 2. LIMITATION, 10. PARTIES, 7, 14. PRAG 
TICE IN DISTRICT COURT, 7. PRACTICE IN SUPREME COURT, 9. PUR- 
CHASER, 2. 

1. Houston & T. Central R. R. Co. v. Presidio County, 53 Tex., 518, 
approved. I. & G. N. R. R. Co. v. Smith County, 1. 

2. McMullen v. Hodge, 5 Tex., 34, approved. Howard v. McKen- 
zie, 171. 

3. Anderson v. McKay, 30 Tex., 186, and Moreland v. Barnhardt, 
44 Tex., 275, approved. Abrahams v. Vollbaum, 226. 

4, Hester v. Duprey, 46 Tex., 626, approved. Mitchell v. Ireland, 
801. 

5. Hitchcock v. Galveston, 6 Otto, 349, approved. Galveston v. 
Loonie, 517. 


CASES DISCUSSED. See ADMINISTRATION, 3. PARTIES, 2 
1. Bryce & Lyman v. Jones, 38 Tex., 205, discussed, and the doo- 
trine there announced limited. Texas Trans. Co. v. Hyat, 213, 
2. Seguin v. Maverick, 24 Tex., 526, discussed. McAnear v. Ep- 
person, 220. 
3. Howard v. North, 5 Tex., 290; Baily v. White, 13 Tex., 114; 
Andrews v. Richardson, 21 Tex., 297; McDonough v. Cross, 40 Tex., 
285, and Peters v. Clements, 52 Tex., 140, discussed and reviewed, 
Burns v. Ledbetter, 374. 
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CASES DISTINGUISHED. See Certainty, 1. SERVICE, 2. 


1. Distinguished from Taylor v. Rowland, 26 Tex., 293, and from 
Taylor v. Whitehead, 33 Tex., 181. McAnear v. Epperson, 220. 

2. Distinguished from Rogers v. Watrous, 8 Tex., 63; Taylor v. 
Williams, 26 Tex., 583; and Murray v. Broughton, 46 Tex., 351. Shaw 
v. Cade, 307. 

8. Distinguished from Brannan v. The City of Weatherford, 53 
Tex., 330. Milliken v. City Council, 388. 

4. Distinguished from Gee v. Scott, 48 Tex., 510. Turnley v. T. 
B. & I. Co., 451. 

5. Distinguished from Wasson v. Davis, 34 Tex., 165. Waldrom 
v. Zacharie, 503. 


CASES LIMITED. 


1. Red v. Johnson, 52 Tex., limited. G. G. Co. v. Co. of Galves- 
ton, 287. 


CERTAINTY. See DEScRIPTION. Fact Case, 24. 


1. Land was described in a levy and sheriff's deed as “‘a parcel of 
land containing one hundred acres, known as the Neill McLean 
homestead, situate about sixteen miles northwest from the town of 
Lockhart, and including the dwelling and outhouses and other im- 
provements,” reciting that it was the balance of the homestead tract 
left unconveyed. The Neill McLean place embraced in fact four 
hundred acres, none of which had been conveyed. Held — 

1. The deed from the sheriff was void, no spécific land being 
sufficiently described. 

2. Distinguished from Wilson v. Smith, 50 Tex., 366. 

3. There were seventy-five acres of improved land on the tract, 
and if the transaction had been between individuals, the deed 
would have conveyed title to that improved land. 

4. In execution sales the authority of the officer is limited by 
the law from which it is derived, and land sold by him must be 
sufficiently designated. 

5. The sale being of an undesignated part of a larger tract, there 
being no means of distinguishing the portion sold, the sale was 
void. Wooters v. Arledge, 395. 


CERTIFICATE. See LAND CERTIFICATE. 


CERTIFIED COPIES. See CONSTRUCTION, 7. GRANT, 4, 


1. See statement for affidavit sufficient to authorize the introduc- 
tion in evidence of certified copies of patents from the general land 
office. Howard v. McKenzie, 177. 


CESTUI QUE TRUST. See EQUITABLE TITLE, 2, 


CHANGE OF VENUE. See JurispicTion, 4. VENUE. 
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CHARGE OF COURT. See CiTIEs anD Towns, 21. JUDGMENT, 9. 

1. See opinion for a charge of a court, which, though abstractly 
proper, was calculated to mislead the jury, by withdrawing from 
their consideration the question of fact as to whether certain prop- 
erty was a part of the homestead. Arto v. Maydole, 244. 

2. A charge of the court will not be considered on appeal unless 
there be a statement of facts in the record, except in a case where 
the pleadings contain matter which shows the charge to be necessa- 
rily erroneous. Pfeuffer v. Maltby, 454. 

3. An erroneous instruction will not vitiate a judgment, unless 
shown to have produced actual or possible injury to appellant. 
Loper v. Robinson, 510, 


CHURCHES. 

1. A church association, which, after the passage of the act con- 
cerning corporations of 1874, failed to organize under the provisions 
of that act, and file its charter with the secretary of state, was 
incapable of suing as a corporation, or of holding real estate. Tun- 
stall v. Wormley, 476. - 

2. A suit may be maintained by one or more of the beneficiaries 
of a charity for the benefit of all, against a trustee, when the parties 
are numerous, when the trustee attempts to pervert the trust fund 
to improper uses, or to deprive the beneficiaries of itsenjoyment. Id. 

3. The act of 1845, concerning churches (Pasch. Dig., art. 483), 
was repealed by the general law concerning corporations, passed in 
1874 (p. 139). Id. 

CITATION. See COLLATERAL PROCEEDING, 6. SERVICE, 1. 


CITATION IN ERROR. 

1. No affirmance on certificate without reference to the merits can 
be had, unless the citation in error showing the date of the filing 
of the petition in error, the names of the parties according to such 
petition, the description of the judgment as therein given, and that 
the writ of error and supersedeas, if any have been granted, has 
been served. McGuire v. Newbill, 317. 

2. A citation in error which undertakes to describe the judgment 
by mentioning nine hundred acres of land as the subject of it, and 
which refers to acopy of petition accompanying it for specific de- 
scription, is not sufficient. Id. 

3. A compliance with the statute in the essential requisites of a 
citation in error may be waived by the defendant in error; but to 
entitle the defendant in error to an affirmance on certificate without 
reference to the merits, such waiver must be made in time to enable 
the plaintiff in error to file the transcript in the supreme court in 
the period required by law. Id. 

CITIES AND TOWNS. 
1. When neither the charter nor any legislative act requires notice 
to the abutter or lot owner, in order to make him liable to pay the 
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CITIES AND TOWNS — continued. 




































cost of sidewalk improvements, then it is not essential that he re- 
ceive notice, either actual or constructive. City of Galveston v. 
Heard, 420. 

2. The city of Galveston had power to undertake the construction 
of sidewalks on its general credit, but the lot owners would only be 
liable for the actual cost, which would only be the cash value of the 
bonds paid by the city for the work. Id. 

8. The city of Galveston adopted, for the construction of sidewalks, 
@ plan which involved the issuing of bonds to an amount in excess 
of the amount to which the city was limited by its charter in bor- 
rowing money for general purposes. Held, the limitation of the 
power to borrow money for general purposes could not affect the 
right of the city to borrow money for sidewalk improvements. Jd, 

4, Itis no answer to the claim of the city of Galveston against a lot 
owner for costs of constructing his sidewalk, that the city had not 
paid the principal, or provided for the interest on its bonds issued 
to effect the construction, so long as it proposes to receive the bonds 
and coupons in payment for sidewalk assessments at par. Id. 

5. The ordinance of the city of Galveston in regard to the con- 
struction, etc., of sidewalks, provided that the owner should have 
the right and privilege of filling, etc., his sidewalk, provided it was 
done in accordance with the ordinance and specifications, and com- 
pleted in sixty days after the passage of the ordinance. Held, that 
one whose sidewalk was not constructed by the contractor until 
long after the expiration of the sixty days, and who had made no 
effort to construct it himself, could not complain that the city had 
advertised for bids and let the contract to do the work before the 
expiration of the sixty days, within which the owner was author- 
ized to do it himself. Jd. 

6. The right of the city of Galveston to contract for the filling, 
curbing, grading and paving sidewalks, under its ordinance ap- 
proved May 7, 1874, was not affected by the failure of the city to 
give personal notice to lot owners of their right to do the work 
themselves within sixty days. Their right to do the work them- 
selves was declared in a published city ordinance, of which they 
were required to take notice. Id. 

7. An advertisement required by city ordinance to be made for 
a period of fifteen days in all the daily newspapers of the city, 
was published from the 8th to the 23d, inclusive, except on Sun- 
day, on which day no papers were published in that city, and this 
was held a compliance with the ordinance, which could not have 
meant fifteen publications on fifteen consecutive days, when it was 
known by those who passed the ordinance that there was no paper 
in which it could be done. Id. 

8. Though the city of Galveston, by its ordinance of May 7, 1874, 
required the city engineer to file, in the mayor’s office, immediately 
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CITIES AND TOWNS — continued. 


thereafter, full specifications, showing how the paving of sidewalks, 
etc., should be done, the spirit and object of the ordinance were 
satisfied, if the specifications were prepared with due care and filed 
by the engineer as soon as practicable. Id. 

9. See opinion for facts under which the owner of a lot, the 
sidewalk in front of which had been constructed at the expense of 
the city of Galveston, could not evade liability by showing that the 
contractors had failed to obtain the written consent of the owner, 
specifying what character of pavement he preferred. Id. 

10. The fact that the contractors with the city of Galveston, 
under its ordinance of May 7, 1874, were to receive a uniform price 
per square yard for brick pavement, without regard to the street or 
locality to be improved, did not render their contract invalid. Id, 

11. The assessment made by the city of Galveston for sidewalk im- 
provements did not create a personal liability, authorizing a per- 
sonal judgment against the lot owner; the intention of the city 
charter and ordinance on the subject was to make the cost a charge 
against the lot, and collectible only by the sale thereof. Id. 

12. The limitation of four years did not apply to actions on assess- 
ments made under city ordinances for sidewalk improvements, prior 
to enactment of the Revised Statutes. Jd. 

13. The assessments made by the city of Galveston to reimburse 
the city for sidewalk improvements, made by it under ordinance of 
May 7, 1874, bore interest. It was competent for the city to regulate 
the interest on the installments, so as to secure full reimburse- 
ment. Id. 

14. If the credit of a city is such as to cause it a loss in con- 
structing sidewalks within its limits on a credit, the loss does not 
constitute a part of the legitimate cost of the work. Id. 

15. The statute (art. 3431, R. 8.) which confers power on a board 
of aldermen to remove a mayor, when in their judgment there is 
sufficient cause for his removal, does not confer unlimited discretion, 
but can be exercised only when he has committed an offense, recog- 
nized as such by law. Milliken v. City Council, 388. 

16. An ordinance of a city which prohibits the renting of private 
property to lewd women or to any person for their use, without re- 
gard to the use to be made by the lessee of the premises, is a pro- 
scriptive denial of shelter to an unfortunate class, null and void 
because in contravention of common right. Id. 

17. The act of a city council in removing the mayor of the city 
because he had rented a house to a lewd woman, was unauthorized 
and void. Id. 

18. The city charter of the city of Galveston of 1871 prohibited 
the borrowing for general purposes of more than fifty thousand dol- 
lars. Held, that this prohibition did not limit the power of the 
city to borrow money, or create a debt for a larger amount for the 
improvement of its sidewalks, because: 
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INDEX. 


1. Improvements of sidewalks, the ultimate cost of which must 
be defrayed by the lot owner whose property is benefited, are 
made for a special, and not a general purpose. 

2. The intention of the city charter was to empower the coun- 
cil to cause the improvement of sidewalks to be made at the 
expense of the city, which was ultimately to be assessed against 
the lots benefited. 

8. The express power being granted to construct sidewalks, for 
which the lot was ultimately responsible, the city had the implied 
authority to contract such obligations as were necessary to exe- 
cute the power. Galveston v. Loonie, 517. 

19. Hitchcock v. Galveston, 6 Otto, 349, approved. Id. 

20. The cost of improving a sidewalk in the city of Galveston, or 
its cost when constructed, attaches to the lot in the possession of 
any party having an interest therein; that interest is subordinate 
to the burden or charge, and is liable to be defeated by the sale of 
the lot, regularly made, to enforce the collection of the debt. High- 
land v. City of Galveston, 527. 

21. The duty to improve sidewalks in Galveston devolves on the 
lot owner when the improvement is ordered by a city ordinance, 
and the liability of the lot owner to be charged with the cost on his 
failure to improve, attaches on the passage of the ordinance order- 
ing the improvement. Id. 

22. See charge of court, held correct, as to the duties and liabili- 
ties of a lot owner in Galveston, in regard to the improvement of 
sidewalks. Id. 


CITY CHARTER. See CITIES AND Towns. 
CITY ORDINANCES. See CiTIEs AnD Towns. 


1. An ordinance of a city which prohibits the renting of private 
property to lewd women or to any person for their use, without 
regard to the use to be made by the lessee of the premises, is a 
proscriptive denial of shelter to an unfortunate class, null and void 
because in contravention of common right. Milliken v. City Coun- 
cil, 388. 


COLLATERAL PROCEEDING. See Fact Caszgs, 18, JUDGMENT, 17. 


JURISDICTION, 1. 

1. The action of the probate court having jurisdiction over the 
subject matter, in granting letters of administration, cannot be col- 
laterally attacked. Rodgers v. Kennard, 30. 

2. Fraud perpetrated by a party in procuring a judgment does not 
render it absolutely void, but is only cause for having it declared 
void, in a proceeding instituted for that purpose and in proper 
time, as between parties and privies; a different rule applies to 
strangers to the proceeding, who may collaterally attack a judgment 
procured by fraud, whenever it is relied on to affect their rights, 
Murchison v. White, 78. 
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COLLATERAL PROCEEDING — continued. 

3. When, in a collateral proceeding, a record offered in evidence 
shows that a court rendering judgment had no jurisdiction of the sub- 
ject matter or of the person, in a case where this was required, or 
that the jurisdiction had not attached in the particular case, the judg- 
ment should be excluded, its nullity being apparent from the rec- 
ord. In all other cases when a judgmentis attacked for fraud or 
other matters dehors the record, it must be done in some direct pro- 
ceeding instituted for that purpose and within the period prescribed 
by law. Id. 

4. When a probate court has opened jurisdiction in a matter of 
administration, under proceedings apparently regular, the pre- 
sumption that its jurisdiction properly attached is conclusive on a 
collateral attack. Id. 

5. A judgment rendered by acourt of competent jurisdiction, par- 
titioning real estate, was objected to in a collateral proceeding, be- 
cause it appeared from evidence aliunde that one of two partners, 
between whom and another party the partition was made, was dead 
when the judgment was rendered; held, that the judgment was prop- 
erly admitted in evidence, the record showing an acquiescence of 
all parties in interest, and the objection being raised by one not 
interested under the partition. Howard v. McKenzie, 171. 

6. The judgment of a court of general jurisdiction recited an ap- 
pearance by minor defendandants, an adjudication that they were 
minors, the appointment of a guardian ad litem, and his appearance 
and defense for them; held, the fact that the minors were not really 
cited personally, even if sufficient to cause a reversal of the judg- 
ment on direct proceedings, furnished no ground for attacking the 
judgment in a collateral proceeding. McAnear v. Epperson, 220. 

7. A domestic judgment of a court of general jurisdiction upon a 
subject matter within the ordinary scope of its power, is entitled to 
such absolute verity that in a collateral action, even when the record 
is silent as to notice, the presumption, when not contradicted by 
the record itself, that the court had jurisdiction of the person ‘also, 
is so conclusive, that evidence aliunde will not be heard to contra- 
dict it. Tennell v. Breedlove, 540. 


COLLECTOR OF TAXES. See Tax COLLECTOR. 


COLOR OF TITLE. See ADVERSE POSSESSION, 1. 

1. A bond for title to land, made December 5, 1839, and recorded in 
1853, which did not recite a consideration, is not void. The fact 
that it did not recite a consideration is not necessarily inconsistent 
with ‘‘ intrinsic fairness and honesty,” and it may constitute a link 
in a chain of title from and under the sovereignty of the soil. 
Such a bond may constitute such ‘color of title” as would sustain 
the defense, by one in possession of the land, under the three years’ 
statute of limitations. Downs v. Porter, 59. 
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COLOR OF TITLE — continued. 


2. Though aconsideration must be proved when affirmative relief 
is sought by suit for specific performance, on a bond to convey 
land, yet this is not required when such a bond is relied on as color 
of title, under the defense of the three years’ statute of limitations. 
Id. 


COMMERCIAL USAGE. See ATTACHMENT, 5. 


1. See opinion for commercial usage at the port of Galveston, re- 
garding the compressing, transfer and shipment of cotton. Adoue 
v. Seeligson, 593. 


COMMISSIONER. See ExEcuTIoNn SALE, 5. 


COMMISSION OF ARBITRATION AND AWARDS. 


1. It was not the purpose of the act of February 9, 1881, entitled 
*« An act to amend an act to create a commission of arbitration and 
award, and to define the powers and duties thereof, and to make ap- 
propriation to pay the salaries of the judges thereof,” to relieve the 
supreme court from the duty of considering and deciding the cases 
referred by it to the commissions of appeals, but that it might the 
more rapidly and correctly despatch its business. Stone v. Brown, 
830. 

2. When the opinion of the commissioners correctly decides a 
cause, it will be adopted and published as other opinions of the 
supreme court. If it be not approved by the supreme court, it 
will be disregarded in toto, or will be so modified and changed as 
to make it conform to the view entertained by the supreme court of 
the law and the facts of the case. Id. 

8. The supreme court, in passing on the opinions of the commis. 
sioners of appeals, will not review or criticise mere inferences or 
arguments to illustrate and sustain incidental propositions or views 
of the commissioner who prepares the opinion, but which are not 
essential to maintain the correctness of its conclusions. Id. 

4. The act of February 9, 1881, entitled ‘‘An act to amend an act to 
create a commission of arbitration and award, to define the powers 
and duties thereof, and to make appropriation to pay the salaries of 
the judges thereof,” is constitutional. Jd. 

5. Article IIT, sec. 35 of the constitution is complied with, if the 
title of an act fairly gives such reasonable notice of the subject 
matter of the statute itself, as to prevent the mischief intended to 
be guarded against. Id. 

6. The amendment of the act to create a commission of arbitra- 
tion and award, and to define the powers and duties thereof, 
merely added another duty to that originally imposed on the commis- 
sion, which was not inconsistent with the object sought to be ac 
complished by the original act. Jd. 
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COMMISSION OF ARBITRATION AND AWARDS — continued. 

Moore, Ch. J., announced the following as, his separate opinion, 
viz: 

7. The provisions of the act of February 9, 1881, amending the 
original act creating the commission of arbitration and award, are 
unconstitutional. Id. 

8. The act of February 9, 1881, attempted to legislate on a dif- 
ferent subject and to accomplish an object distinct from that had in 
view in the act it attempted to amend. Id. 

9. The entire subject attempted to be provided for in the act of 
February 9, 1881, except that embraced in the first section, is in no 
way indicated by, or expressed in, the title. Id, 


COMMISSION MERCHANT. 

1. Cotton factors and general commission merchants in Galveston 
have no authority, as such, by law, or by usage and custom, to deal 
with cotton consigned to them, otherwise than by its sale in Galves- 
ton for cash, except under instructions from the owner. Kauffman 
v. Beasley, 563. 

2. Such cotton factor or general commission merchant having 
cotton of another for sale, cannot sell it on credit, barter it, entrust 
its sale to a sub-agent, pledge it as a security for advances to himself, 
ship it to a foreign market, or deal with it in any manner for his 
own, instead of his principal's, benefit. Id. 

3. Persons dealing with such factor concerning goods entrusted 
to him are charged with notice of the extent and limitations upon 
his power; and when the question of the extent of his authority 
over the goods is the subject of inquiry, the burthen of proving the 
factor’s authority is not upon the original owner of the goods, but 
upon the party dealing with the factor. Id. 

4, A forwarding and shipping merchant, who, without authority 
from the owner of cotton, makes advances on it, and ships it to be 
sold for account of, and the proceeds to be returned to the factor and 
commission merchant from whom he receives it, is guilty of the con- 
version of the cotton, and subjects himself to an action for its value, 
even though he has no personal interest in the transaction, but was 
acting in the interest of and for the benefit of others. In such a 
case, ademand on the forwarding and shipping merchant before 
suit is unnecessary. Id. 


COMMON LAW. 

1. In December, 1839, the common law was not in force in Texas, 
and under the laws then in force it was not necessary to the validity 
of acontract to convey land, that it should be in writing. Even 
after the enactment of the statute of frauds it was not necessary 
that the consideration should be expressed in the deed. Downs v. 






Porter, 52. 
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INDEX. 


COMMUNITY PROPERTY. See Bona FipE PURCHASER, 1. 


1. Property purchased during marriage, whether by the husband 
or wife, is community property and not the separate estate of the 
purchaser, unless made with separate funds. Cox v. Miller, 16. 

2. See opinion for facts, under which a purchase at execution 
sale by the wife, of property levied on to satisfy a judgment 
against the husband, would vest no right in the wife as against the 
creditors of the husband attacking the sale for fraud, even though 
the amount of the bid was paid from the separate funds of the wife. 
Id, 

8. In the absence of evidence to the contrary, all property found 
in the possession of the husband is community property. Jd. 

4. A post-nuptial agreement between the husband and wife, 
that the wife shall be jointly interested with the husband in a 
mercantile establishment, one-half of the profits of which shall 
be her separate property, cannot change their property rights to 
that of partners, or convert community property into the separate 
property of the wife. Such a result would be in conflict with and 
subversive of the law regulating marital rights in Texas. Pasch. 
Dig., arts. 2749, 4632-5, 4641-2. Id. 

5. Though the husband may, if it be done bona fide and openly, 
reimburse the wife from community or his separate property, ad- 
vances received from her, in preference to his other creditors, or 
make her a direct gift of his separate property or the community, 
a mere agreement between husband and wife cannot change the 
character and nature of their rights and interests in property owned 
and acquired by them, from that prescribed by law, and thereby 
relieve it from liability to be taken in satisfaction of community 
debts. Jd. 

6. A valid sale of community land, made under administration 
on the estate of a decedent, to pay community debts, passes both the 
title of the deceased and of a wife who survived him, but who died 
before the grant of letters of administration. Murchison v. White, 78. 

7. Land paid for with community property was conveyed to the 
wife, and the amount paid was by the husband credited on an ac- 
count due by him to the wife for her separate means, which had 
been appropriated by him. The intention was to make the land the 
separate property of the wife, but the deed contained no such re- 
cital. In a suit for the land between the wife and the purchaser of 
the same under execution, in whose favor a judgment had been ren- 
dered against the husband, without other notice of the wife’s sepa- 
rate estate in the land than such as the deed to her imported, held — 

1. The fact that the deed was made to the wife did not consti- 
tute notice that it was her separate property. 

2. Such a deed cannot have engrafted on it a trust not expressed 
on its face, to the detriment of an innocent purchaser. 

8. The rights of the judgment creditor were so tixed by his 
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COMMUNITY PROPERTY — continued. 
judgment lien as to support the title derived through subsequent 
sale under execution, and: this, though the judgment creditor 
was himself the purchaser, and credited the amount of his bid on 
the execution. Wallace v. Campbell, 87. 
8. Cooke v. Bremond, 27 Tex., 457; Kirk v. Navigation Co., 49 Tex., 
215; Grace v. Wade, 45 Tex., 522, approved. Id. 
9. A judgment creditor who purchases at execution sale, and has 
the amount of his bid credited on the execution, may be considered 
a bona fide purchaser; to hold otherwise might often result in the 
sacrifice of the property and loss of the debt, to the detriment of 
both debtor and creditor. Id. 


CONDITIONAL SALE. 

1. If it be doubtful whether the parties to an instrument intended 
a mortgage or a conditional sale, courts of equity will consider the 
transaction as a mortgage. If the relation of debtor and creditor 
remains, and a debt still subsists, it is a mortgage; but if the debt 
be extinguished by the agreement of the parties, or the money ad- 
vanced is not by way of loan, and the grantor has the privilege of 
refunding, if he pleases, by a given time, and thereby entitles him- 
self to a reconveyance, it is a conditional sale. De Bruhl v. Maas, 
464, 

2. A vendor, to secure the unpaid purehase money on land, 
received a promissory note, which recited that it was given for 
purchase money, and as further security a deed of trust was 
executed by the purchaser. In default of payment the purchaser 
reconveyed, and leased from the vendor the premises, contem- 
poraneous with which a written memoranda was executed, to 
the effect that if the rent was punctually paid each month, the 
original vendor would give the lessee ‘‘ a chance ” to repurchase the 
property, at the amount due on the same under the original contract. 
The original purchase money note was retained by the vendor, and 
suit brought thereon, praying that the deed of trust, reconveyance, 
lease and written memoranda be decreed to constitute a mortgage, 
and for judgment on the amount due on the note with decree of 
foreclosure, ete. Held — 

1. Whether the original vendor still retained the lien which he 
preserved by virtue of the deed of trust, or whether the new 
agreement was given as a cumulative and auxiliary security for, 
and in lieu of it, the judgment for the plaintiff would be equally 
well supported. 

2. The effect of the mortgage deed and the lease, construed to- 
gether, was to add to the plaintiff's former rights, as a mere naked 
mortgagee, that of a mortgagee in possession of the mortgaged 
property (the lease acknowledging the plaintiff's possession and 
right thereto). 
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CONDITIONAL SALE — continued. 

3. The above conclusions were reached on evidence, from which 
it could be reasonably inferred that the deed of trust was not ab- 
rogated; that there was no novation of the contract, and that the 
subsequent contracts entered into by the parties were not intended 
to affect the conditional sale of the property, but to vary the 
obligation only, by increasing the security which originally 
existed. Id, 


CONFIRMATION OF SALE. See ADMINISTRATOR’S SALE, 38. 
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CONSIDERATION. See CoLor oF TITLE, 1, 2. 
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CONSOLIDATION OF RAILROAD COMPANIES. 

1. Pending a suit begun by appellee against the Waco & N. W. 
Railway Company, July 16, 1870, the Houston & Texas C. R. R. 
Co. entered into a contract with the former road to aid in its 
construction. For a debt thus contracted the Waco & N. W. R. R. 
Co. was sold under a deed of trust given to the Houston & T. C. R. 
R., and the latter road, at the sale in February, 1873, became the 
purchaser of the property and franchises of the Waco & N. W. R. 
R. Afterwards, in May, 1873, an act of the legislature was passed 
for the merger of the two roads, making the sold-out road a part 
of the purchasing road. Afterwards, in January, 1877, the Hous- 
ton & T. C. R. R. was made a party defendant, charging that the 
contract between the roads was illegal, fraudulent and ultra vires, 
and seeking to make the purchasing road liable for the debts of the 
Waco & N.W.R. R. Held— 

1. Ordinarily, a consolidated corporation, for the purpose of 
answering for the liabilities of the old corporations, is deemed the 
same as each of its constituents, and may be sued under its new 
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name for their debts as if no change had been made in the name 
or organization of the original corporation; but this rule is 
restricted to voluntary consolidations. 

2. The foundation of the liability of a consolidated corporation 
for the debts and liabilities of the constituent corporations must 
rest on agreement, either express or implied. 

3. The act of merger was not passed by the legislature, or ac- 
cepted in contemplation of an agreement between the companies, 
but because the trust sale had divested the Waco & N. W. R. R. 
Co. of all its property and franchises, and that the purchaser, be- 
ing a corporation, needed for that reason only, legislative sanction 
to authorize it to operate the road. 

4. If the Houston & T. C. R. R. Co. exceeded its powers in ac- 
quiring the property, it was a consummated transaction and could 
be impeached, if at all, for that reason, by the state alone. 

5. The purchasing road by its contract assumed only tise liabili- 
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CONSOLIDATION OF RAILROAD COMPANIES — continued. 
ties created by the Waco & N. W. R. R. in the construction of its 
road after its first contract was made with the Houston & T. C. 
R. R. Co. 

6. That the act of merger did not affect the rights of either 
stockholders or creditors. 

7. That by accepting the conditions of the act of consolidation, 
the Houston & T. C. R. R. Co. did not subject itself to pay the 
liabilities of the sold-out road. H. & T. C. R. R. Co. v. Shirley, 
125. 


CONSTITUENT OF FAMILY. See Fact Casss, 21. 


CONSTITUTIONAL LAW. See Liitarion, 12. 

1. That portion of the act of August 21, 1876, entitled ‘‘ An act to 
define the duties, powers, qualifications and liabilities of assessors 
of taxes, and to regulate their compensation,” which refers to 
boards of equalization, is not violative of the constitution; it is not 
disconnected with, or inappropriate to, thé general object of the 
act as expressed in the title. The duties of the assessor and of 
the board of equalization are closely connected, mutually depend- 
ent, and conveniently and appropriately defined in the same statute. 
IL& G. N. R. R. Co. v. Smith County, 1. 

2. The effect of the constitution of the republic, of the act of 
January 28, 1840, and the act of March 18, 1848, upon the subject of 
alienage, was to vest a defeasible title to real estate in Texas, in the 
alien children and heirs of a citizen of the United States who may 
have died intestate, leaving such property; such title was valid 
against individuals as well as against the state, not only for the 
period of nine years, but for such further time as might elapse 
until the state should, by proper proceedings, declare a forfeiture. 
Hanrick v. Hanrick, 101. 

3. Cryer v. Andrews, 11 Tex., 170; Wardrup v. Jones, 23 Tex., 

189; Lee v. King, 21 Tex., 582; Osterman v. Baldwin, 6 Wall., 116, 
approved, Id. 

4. The limitation imposed by the constitution of 1876, on the 
power of counties to levy taxes, applies only to the erection of pub- 
lic buildings. For the purpose of paying the interest and providing 
a sinking fund to satisfy any indebtedness existing at the adop- 
tion of the constitution of 1876, counties are authorized to levy, 
assess and collect taxes to the necessary amount. Const., art. XI, 
sec. 6; art. XIII, sec. 9. JT. & P. R. R. Co. v. Harrison County, 
119. 

5. The constitution of 1866 did not prevent the franchise of a 
railway, company from being mortgaged and sold under a decree 
of foreclosure, or by a trustee empowered to sell. H. & T. C. R. 
R. Co. v. Shirley, 125. 

6. A valid location on vacant land, and a survey thereunder, con- 
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CONSTITUTIONAL LAW — continued. 


stitutes a vested right, and the legislature does not retain the ab- 
solute disposition of the land until the patent issues. Milam County 
v. Bateman, 153. 

7. Counties are bodies corporate and politic, and have capacity 
to take and hold title in fee to real and personal property; as such 
they could acquire title to their school lands donated by the 
state. Id. 

8. The grants, first of three leagues, and afterwards of four 
leagues of land to each county for school purposes, made by the 
act of January 26, 1839, and the act of January 16, 1850, were rec- 
ognized and confirmed by sec. 4, art. X of the constitution of 
1845. Id. 

9. Though, under the constitution of 1869, the legislature had the 
right to control county school lands and to provide for their sale, the 
proceeds to be added to the public school fund of the state, without 
any reservation such as was contained in the constitution of 1866, 
that each county should receive the full benefit of the interest aris- 
ing from the proceeds of sales of its lands, yet the constitution of 
1869 did not divest the title of the counties to their school 
lands. Id. 

10. Construing section 6, art. VII of the constitution of 1876, 
in connection with the constitutions which preceded it, it is clear 
that it has always been the intention of the state to vest the right of 
property in the county school lands in the several counties respect- 
ively. Id. 

11. The legislature, as the representative of the state sovereignty, 
ean exercise absolute power, when not restrained by constitutional 
prohibition, over the political rights of counties; and those rights 
are not within the constitutional prohibition against retroactive 
laws, and those which impair vested rights. The property rights 
of a county, however, are protected by the same constitutional 
guarantees which protect the property of the citizen. Id, 

12. The fact that a county obtains property by donation from 
the state does not impair its right to have it protected as a vested 
right. Id. 

13. If the property was donated by the state for a specified 
object, the state may exercise such supervisory control as may 
be necessary to enforce a performance of the trust, but it cannot 
by legislation divert its use to other and different parties and pur- 
poses than those contemplated when it was originally granted. Id. 

14. The state has no power to take from a county, school land 
which it had acquired legally, and arbitrarily give it, as was at- 
tempted by the act of July 21, 1870, to private parties. Id. 

15. The act of July 21, 1870, under which the legislature at- 
tempted, for the relief of settlers on Milam county school lands, 
to authorize the issuance of patents in violation of the law, as al- 
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CONSTITUTIONAL LAW — continued. 
ready decided by the supreme court, was judicial and not legislative, 
and was unconstitutional. Id. 

16. The legislative action cannot be made to retroact upon past 
controversies, and to reverse decisions which the courts in the ex- 
ercise of their jurisdiction have made; this would not only be the 
exercise of judicial power, but would be its exercise in its most ob- 
jectionable form. Such a doctrine would make the legislature a 
court of review, to which parties might appeal when dissatisfied 
with the rulings of a court. Id. 

17. Sec. 14, art. XII of the constitution of 1869 has no application 
to bills of review. McAnear v. Epperson, 220. 

18. It is not necessary, under the constitution of 1876, that a 
block of ground enclosed and adjoining one on which a dwelling 
house stands, should be necessary to the enjoyment of the dwelling 
house as a homestead, to be protected as a part of the homestead 
from forced sale. The question is one of fact as to whether it con- 
stituted a part of the designated homestead.” Arto v. Maydole, 244, 

19. The limitation of taxation to fifty cents on the one hun- 
dred dollars valuation contained in sec. 9, art. VIII of the con- 
stitution of 1876, as applied to cities, counties and towns, has refer- 
ence to taxation for the erection of public buildings, not to taxation 
to pay debts incurred prior to the adoption of the constitution. 
Dean v. Lufkin, 265. 

20. Under the constitution of 1876, the question as to how 
much tax should be levied to pay the former indebtedness of a 
county, was left without limit to the discretion of the legislature 
and the county commissioners’ court. Id. 

21. Article IIT, sec. 35 of the constitution is complied with, if the 
title of an act fairly gives such reasonable notice of the subject 
matter of the statute itself, as to prevent the mischief intended to 
be guarded against. Stone v. Brown, 330. 

22. The amendment of the act to create a commission of arbitra- 
tion and award, and to define the powers and duties thereof, merely 
added another duty to that originally imposed on the commission, 
which was not inconsistent with the object sought to be accom- 
plished by the original act. Id. 

Moore, Ch. J,, announced the following as his separate opinion, 
viz. : 

23. The provisions of the act of February 9, 1881, amending the 
original act creating the commission of arbitration and award, are 
unconstitutional. Id. 

24. The act of February 9, 1881, attempted to legislate on a dif- 
ferent subject and to accomplish an object distinct from that 
had in view in the act it attempted to amend. Id. 

25. The entire subject attempted to be provided for in the act of 
february 9, 1881, except that embraced in the first section, is in no 
way indicated by, or expressed in, the title. Id. 
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CONSTITUTIONAL LAW—continued. 

26. A mere interest in the question involved in a suit pending, 
there being no actual interest in the subject matter of litigation, 
does not disqualify a judge from sitting on the trial of a cause, 
under art. V, sec. 11 of the constitution. McFaddin v. Préston, 
403. 


CONSTRUCTIVE DELIVERY. See ATTACHMENT, 5. 


CONSTRUCTION. See Contract, 6, 7. EVIDENCE, 6. GRANT, 1, 2, 3, 
4. SERVICE, 4. WAGER, 1. 

1. See opinion for an agreement for one suit to determine the re- 
sult of another pending, and for facts under which it was held — 

1. That a trial of the test case on the merits, and not a judg- 
ment by consent or a plea in abatement. was intended. 

2. That the right to have judgment rendered in the dependent 
suit resulted from the fact of a recovery in the first suit, and not 
the grounds of recovery. 

3. The right to have judgment rendered in the dependent suit 
could be enforced, though the judgment in the case tried may 
have been rendered on an issue not common to both suits. Heirs 
of Watrous v. McKie, 65. 

2. Surrounding circumstances may be looked to in order to arrive 
at the true meaning and intention of parties expressed in the 
words used in a written agreement; but as the writing is the only 
outward and visible expression of their meaning, no other words 
can be added or substituted; the inquiry must be confined to the 
meaning of the words used. Id. 

3. The construction of a written agreement cannot depend on the 
motives, purposes or expectations of one of the parties to it, as con- 
tradistinguished from the plain import of the words used. Id. 

4, In construing a grant emanating from competent authority 
prior to 1836, all the instruments which were referred to and em- 
braced by the commissioners in the expediente formed parts of the 
title, and may be referred to for the correction of errors and mis- 
takes made in parts of it. The legal effect of the expediente must 
be determined from considering the whole, and not a portion of it. 
Sheppard v. Harrison, 91. ' 

5. In construing a grant emanating under the laws of Mexico, 
when, from the application to the alcalde,: the consent given by 
the empresarios for the survey, the order for survey and the sur- 
vey, it appears for whom the grant was intended, the omission of 
the grantee’s name from the final act of the alcalde will not vitiate 
the grant, when by the recitals, and references to the preceding in- 
struments of the expediente, it clearly appears for whom it was 
intended. Id. 

6. When such an instrument was recognized as a valid grant 
by the judicial officers of the government contemporaneous with 
its date, as well as by those of the government which succeeded, 
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CONSTRUCTION — continued. 
its validity cannot be questioned at the instance of a stranger on 
account of the mere clerical omission of the name of the grantee 
in the final act of possession, when the other portions of the expe- 
diente plainly show for whom the grant was intended. Id. 

7. A certified copy of the protocol of a grant on deposit in the gen- 
eral land office is sufficient to establish title in the grantee, without 
accounting for the testimonio or showing that one had in fact 
issued. Id. 

8. See opinion for facts sufficient to authorize the presumption of 
agrant. Id. 

9. A written contract for a horse race provided that a stake-holder 
selected by the parties should give the word for starting, and that 
the horses should ‘‘come up to the mark and start at the word 
‘Go.’” It was contended in a contest involving the stakes, that 
the word for starting was given in so loud a tone that one of the 
horses became frightened, and not entering the polls was not 
turned loose, while the other horse started and ran the distance 
required by the contract. Held — 

1. The contract being silent as to the consequences of a failure 
to start when the word is given for the start in a horse race, 
parol evidence of custom is admissible to explain its consequences. 

2. It will be presumed where the contract was silent, the par- 
ties had in view the rules of the turf. Evidence of these rules 
does not vary the contract, but explains the meaning of the par- 
ties to it. 

3. A horse race is not unlawful, and a wager on one is recover- 
able. 

4, If the practice of horse racing leads to vicious courses, it 
will not tend to mend the morals of the turf, to facilitate parties 
in escaping from the binding force of contracts, deliberately made 
and not violative of law. Walker v. Armstrong, 609. 


CONSTRUCTION OF STATUTES. See STaTuTES CONSTRUED. 

1. When the constitution confers jurisdiction *‘ with such excep- 
tions and under such regulations as the legislature shall make,” and 
the legislature adopts statutory regulations restricting jurisdiction, 
such regulation is in effect a negative on the exercise of any juris- 
diction except such as is included in the statute. Rodgers v. Ken- 
nard, 30. 


CONTINUANCE. 

1. The rule that an application for continuance will not be re- 
garded when made by a defendant who has interposed no defense 
except a general denial, is limited to cases in which the general 
denial constitutes no defense. Where, under a general denial, the 
defendant would be allowed to introduce rebutting evidence, it is 
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CONTINUANCE — continued. 
sufficient to authorize the consideration of an application for con- 
tinuance. Texas Transportation Co. v. Hyatt, 218. 

2. It is not the general rule, that, on a first application for con- 
tinuance, the application must show that the fees of the absent 
witnesses have been tendered. Id. * 

3. Bryce & Lyman v. Jones, 38 Tex., 205, discussed, and the 
doctrine there announced limited. Td. 

4, Parties are chargeable with notice of the materiality of each 
link in their chain of title, and the trial of a cause will not be post- 
poned to procure absent testimony of that character, unless due 
diligence has been used to procure it. McFaddin v. Preston, 403. 


CONTRACT. See ATTACHMENT. COMMERCIAL USAGE. CONSTRUCTION, 
1, 2, 3. PARTNERSHIP, 2,3. RAILWAY COMPANY, 1. WAGER, 1. 

1. In December, 1839, the common law was not in force in Texas, 
and under the laws then in force it was not necessary to the validity 
of a contract to convey land, that it should be in writing. Even 
after the enactment of the statute of frauds it was not necessary 
that the consideration should be expressed in the deed. Downs v. 
Porter, 59. 

2. See statement of case for an agreement between one furnish- 
ing materials and the owner of property to be improved, held not 
to be collateral to an agreement with the contractor, but an origi- 
nal agreement, and not of a character required to be in writing, by 
the statute of frauds. Green v. Dallahan, 281. 

8. When suit is brought on a contract, which on its face refers 
to a contingency, on the happening of which the defendant should 
be discharged from liability, it does not devolve on the plaintiff to 
anticipate the defense, by averring that the contingency had not 
happened; but if the defendant relies on it as a defense, he must 
allege and prove that itdid happen. Wooters v. I. & G. N. R. R. 
Co., 294. 

4. When parties reduce a contract to writing they are presumed 
to embody in it the terms and stipulations, as finally agreed to, and 
to which they mutually consented. Jd. 

5. See statement of case for allegations in an answer ina suit on 
written contract, which, in the absence of an averment that the 
defendant was fraudulently induced to suppose that the written 
contract contained stipulations not embraced in it, was held bad on 
demurrer. Id. 

6. Declarations, representations and expressions of opinion which 
precede, but do not enter into or form a part of the contract as 
finally consummated, furnish no ground for the recovery of dam- 
ages to a party deceived or misled by them; for it is his own folly to 
rely on them when they are not embodied in and made a part of the 
eontract. Id. 
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CONTRACT — continued. 

7. A railway company obligated itself to locate its depot at the 
nearest practicable point within one mile of the court house. 
Held — 

1. The word practicable was not used in the contract as syn- 

onymous with possible. 

2. The road was only bound to locate its depot at the nearest 
point within one mile of the court house, at which it could be 
done at a reasonable and ordinary cost, with reference to all the 
circumstances under which it was to be done, and in view of 
the objects and purposes inducing the contract. Id. 

8, An incorporated fire company in a municipal corporation was, 
on occasions of fire, under the absolute control of the chief engi- 
neer, who discharged the company when the fire was subdued. 
After the company was discharged, the owner of property on which 
a fire had occurred, employed the company to remain on the prem- 
ises and do work with the engine in extinguishing the embers of the 
fire, which could have been done with a few buckets and manual 
labor. In a suit to recover against the property owner for the 
extra labor, held — 

1. The property owner was liable for the value of the extra 
labor, there being nothing to show that the chief engineer acted 
in bad faith in discharging or calling off the company from 
further attention to the fire. 7. C. P. & M. Co. v. M. F. Co., 
319. 

9. After a partnership confessedly against public policy has 
been carried out, and money contributed by one of the parties has 
passed into other forms, a partner in whose hands the profits are, 
after the results of the partnership enterprise are completed, cannot 
refuse to account for and divide on the ground of the illegal char- 
acter of the original contract. Pfeuffer v. Maltby, 454. 

10. Although a contract of partnership may be illegal, it does not 
follow that it is illegal or immoral for the parties to it, to fairly 
adjust the profits and losses that have resulted from it. Id. 

11. A contracting party who makes representations concerning a 
fact intended to influence, and which do influence, the conduct of 
another with whom he is contracting, is responsible for injury 
resulting from them, if they should prove false, no matter how 
innocently made or honestly believed. Loper v. Robinson, 510. 

12. See case for facts, where a representation made by a con- 
tracting party, untrue in fact, on which was predicated a charge 
of the court not approved, was not sufficient to require a reversal 
of judgment. Jd. 

13. A railway company contracted with a boy fifteen years old 
for his services as brakeman on its railway without the consent of 
the mother, his only living parent. Held — 

1, The employment was a wrong done the mother, 
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CONTRACT — continued. 

2. Unless the boy had sufficient discretion to comprehend and 
guard against the dangers of the employment, when fully ex- 
plained to him, as they should have been, the contract with him 
would not place him in the position of an employee or preclude 
a recovery for injuries suffered from the negligence of co- 
employees. 

3. Though a minor may be of suflicient age and discretion to 
justify his employment as a brakeman, whether he could be 
thus properly employed or not, is a question forthe jury. Hai- 
ilton v. G. H. & S. A. R’y Co., 556. 


CONTRACTOR'S LIEN. See MrecHANIC’s LIEN. 


CONTRIBUTORY NEGLIGENCE. See NEGLIGENCE. RaAILway Com- 
PANY, 12. 
CONVERSION. See Action, 2. 

1. A forwarding and shipping merchant, who, without authority 
from the owner of cotton, makes advances on it, and ships it to be 
sold for account of, and the proceeds to be returned to the factor 
and commission merchant from whom he receives it, is guilty of 
the conversion of the cotton, and subjects himself to an action for 
its value, even though he has no personal interest in the transaction, 
but was acting in the interest of and for the benefit of others. In 
such a case, a demand on the forwarding and shipping merchant 
before suit is unnecessary. Kauffman v. Beasley, 563. 


CONVEYANCE. See ContTRACT, 1. 


CORPORATION. See CHuRCHES, 1. CITIES AND Towns. Railway 
JSOMPANY. ° 

1. A church asssociation, which, after the passage of the act con- 
cerning corporations of 1874, failed to organize under the provisions 
of that act, and file its charter with the secretary of state, was in- 
capable of suing as a corporation, or of holding real estate. Tur 
stall v. Wormley, 476. 

2, A suit may be maintained by one or more of the beneficiaries 
of a charity for the benefit of all, against a trustee, when the parties 
are numerous, when the trustee attempts to pervert the trust fund 
to improper uses, or to deprive the beneficiaries of its enjoyment. Jd. 


COSTS. See JUDGMENT, 2. PRACTICE IN SUPREME COURT, 16. STATUTES 
CONSTRUED, 17. WHITNEssS, 4. 

1. The legal effect of a judgment in the supreme court, which 
provides that ‘‘ appellants recover of appellee all costs in this behalf 
expended,” is a recovery of judgment for all costs of appeal in both 
the supreme and district courts. Undersuch a judgment execution 
issues from the supreme court for costs of appeal incurred in that 
court, while the cost of the transcript and all other costs of appeal 








INDEX. 681 


COSTS — continued. 
are collected under execution issuing from the district court. Bon- 
ner v. Wiggins, 149. 

2. A citizen of the county in which a suit was pending was sub- 
poenaed as a witness in a cause; before trial he removed from the 
county, and his deposition was taken. He then removed back to 
the county, and attended court from term to term until trial of the 
cause, claiming his fees for attendance as a witness. Held, that 
his fees for attendance as a witness were properly allowed. Alibrigit 
v. Corley, 372. 


COTTON FACTORS AND COMMISSION MERCHANTS. 

1. Cotton factors and general commission merchants in Galveston 
have no authority, as such, by law, or by usage and custom, to deal 
with cotton consigned to them, otherwise than by its sale in Gal- 
veston for cash, except under instructions fromthe owner. Kavff- 
man v. Beasley, 563. 

2. Such cotton factor or general commission merchant having 
cotton of another.for sale, cannot sell it on credit, barter it, entrust 
its sale toasub-agent, pledge it as a security for advances to himself, 
ship it to a foreign market, or deal with it in any manner for his 
own, instead of his principal's, benefit. Id. 

3. Persons dealing with such factor concerning goods entrusted 
to him are charged with notice of the extent and limitations upon 
his power; and when the question of the extent of his authority 
over the goods is the subject of inquiry, the burthen of proving the 
factor’s authority is not upon the original owner of the goods, but 
upon the party dealing with the factor. Id. 

4, A forwarding and shipping merchant, who, without authority 
from the owner of cotton, makes advances on it, and ships it to be 
sold for account of, and the proceeds to be returned to the factor 
and commission merchant from whom he received it, is guilty of 
the conversion of the cotton, and subjects himself toan action for 
its value, even though he has no personal interest in the transaction, 
but was acting in the interest of and forthe benefit of others. In 
such a case, a demand on the forwarding and shipping merchant 
before suit is unnecessary. Id. 


COUNTIES. See CONSTITUTIONAL Law, 8. CoUNTY SCHOOL LANDs. 


COUNTY COURT. See ConstiruTionaL Law, 5. PROBATE MATTERS. 

1. The commissioners’ court of Galveston county, in February, 

1879, levied a county tax of seven cents to create a sinking fund 

to pay registered county warrants issued for indebtedness sub- 

sequent to April 18, 1876, and for an indebtedness incurred before 

that date, and also to create asinking fund to pay warrants issued 

since April 18, 1876; on application to enjoin the collection of the 
tax, held — 
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COUNTY COURT — continued. 

1. The county court having already exhausted the limit allowed 
to pay ordinary debts, the levy of seven cents, so far as it was 
made to pay ordinary debts, was unauthorized, and it being illega! 
for that purpose, the entire levy was thereby infected and was 
illegal. 

2. An order of the commissioners’ court made one year after- 
wards, declaring that so much of the levy was void as applied to 
warrants issued after the 18th day of April, 1879, did not cure the 
illegality of the levy, nor was it affected by the fact that the entire 
tax levied was needed to pay debts contracted before the adoption 
of the constitution. 

3. The constitution requires the purpose for which such taxes are 
levied to be specified, and gives the tax-payer the privilege of pay- 
ing the tax ‘‘in the coupons, bonds and other indebtedness for the 
payment of which such tax may have been levied.” 

4. The specification of the purpose of the tax was essential, for 
without such specification the tax was invalid, and to allow the 
subsequent order explaining the levy to cure its illegality, would be 
to disregard the constitutional requirement, that the purpose of 
the tax be specified. Dean v. Lufkin, 265. 

2. A defendant in trespass to try title offered in evidence the con- 
demnation of the land to be sold for taxes by the county court 
on November 1, 1867, at a special term thereof, his certificate of 
purchase, and tax deed. Held — 

1. No authority existed for the holding of a special term of the 
county court under the constitution of 1866. 

2. The evidence was properly excluded; the judgment of con- 
demnation and all proceedings thereunder were alike invalid. 
Stewart v. Kemp, 248. 

COUNTY SCHOOL LANDS. See ConstirutionaL Law, 9-16. 

1. Counties are bodies corporate and politic, and have capacity to 
take and hold title in fee to real and personal property; as such they 
could acquire title to their school lands donated by the state. 
Milam County v. Bateman, 153. 

2. The grants, first of three leagues, and afterwards of four 
leagues of land to each county for school purposes, made by the act 
of January 26, 1839, and the act of January 16, 1850, were recog- 
nized and confirmed by sec. 4, art. X of the constitution of 1845. Id. 

8. Though, under the constitution of 1869, the legislature had the 
right to control county school lands and to provide for their sale, 
the proceeds to be added to the public school fund of the state, 
without any reservation such as was contained in the constitution 
of 1866, that each county should receive the full benefit of the in- 
terest arising from the proceeds of sales of its lands, yet the consti- 
tution of 1869 did not divest the title of the counties to their schoo! 
lands. Id, 
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COUNTY SCHOOL LANDS — continued. 

4. Construing section 6, art. VII of the constitution of 1876, in 
connection with the constitutions which preceded it, it is clear that 
it has always been the intention of the state to vest the right of 
property in the county school lands in the several counties respect- 
ively. Id. 

5. The legislature, as the representative of the state sovereignty, 
can exercise absolute power, when not restrained by constitutional 
prohibition, over the political rights of counties; and those rights are 
not within the constitutional prohibition against retroactive laws, 
and those which impair vested rights. The property rights of a 
county, however, are protected by the same constitutional guaran- 
tees which protect the property of the citizen. Id. 

6. If the property was donated by the state for a specified object, 
the state may exercise such supervisory control as may be neces- 
sary to enforce a performance of the trust, but it cannot by legisla- 
tion divert its use to other and different parties and purposes than 
those contemplated when it was originally granted. Id. 

7. See opinion for facts under which a county acquired a vested 
right, before the issuance of patent, in school lands surveyed for 
it, which could not be affected by the unauthorized act of one acting 
as agent of the county, who floated the certificate to other lands, 
or by the issuance of patents to other parties under the special act 
of July 21, 1870. Milam County v. Blake, 169. 


CREDITORS. See ADMINISTRATION, 9. 
1. An individual creditor has no superiority of claim against in- 
dividual assets over a partnership creditor. Coa v. Miller, 16. 


DAMAGES. See Contract, 6. Fact Cases, 24. LANDLORD AND TEN- 
ANT, 1. MEASURE OF DAMAGES. VENUE, 5. 

1. In an action for damages for a trespass vi et armis, brought in 
the district court, evidence of the payment of a fine imposed in 
the county court for the same trespass in a criminal prosecution, 
is admissible as evidence in mitigation of damages. Flanagan vy. 
Womack, 45. 

2. Exemplary damages being allowed in certain cases as a pun- 
ishment, and not strictly as a compensation for the wrong done, 
all the facts and circumstances which would enable the jury to act 
advisedly in inflicting the appropriate punishment, are proper for 
the consideration of the jury. Id. 

3. No recovery can be had for exemplary damages in the absence 
of evidence of actual or compensatory damages. Jd. 

4. For every trespass the injured party is entitled to at least nom- 
inal damages. This nominal damage would be the measure of the 
actual damage, if no other were shown, Id. 

5. See original opinion for a charge of the court on the subject of 
exemplary damages, held erroneous. At common law, except in ac- 
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DAMAGES — continued. 
tions for breach of promise of marriage, the motives or conduct of 
the party breaking the contract cannot be made a ground for 
awarding exemplary damages. Opinions of an elementary writer 
on this subject referred to in the opinion on motion for rehearing, 
and disapproved. H. & T. C. R. R. Co. v. Shirley, 125. 

6. Expenses in attending court and loss of time by one whose 
property has been wrongfully seized under attachment, which were 
expended and incurred in defending the suit, cannot, in an action 
for damages for wrongfully suing out the attachment, be consid- 
ered as proof of actual injury. Craddock v. Goodwin, 578. 

7. See statement and opinion for facts pleaded, connected with 
the seizure of property exempt from forced sale under attachment, 
which warranted a recovery of exemplary damages. Id. 

8. In an action for malicious trespass on personal property, 
while there is no certain fixed standard to govern the jury, they 
may properly consider not only what is due to the party complain- 
ing, but to the public, by inflicting the payment of speculative, ex- 
emplary or vindictive damages. But where no circumstances of 
malice, oppression or intentional wrong are shown, the usual meas- 
ure of damages is the value of the property taken, and inter- 
est. Id. 

9. See statement of case for facts held sufficient to sustain a 
verdict for fifteen hundred dollars damages against a railway com- 
pany, for producing a more aggravated condition of hernia than had 
before existed, caused by its cars running off the track, whereby 
plaintiff was shocked, and thus damaged. H. & T. C. R. R. 
Co. v. Shafer, 641. 

10. If one who enters upon the track of a railway when no 
train is in sight, should, from providential cause, become insensible 
while there, and in that condition be run over and injured by a 
train while lying in open view, the company would be liable in 
damages on account of that negligence on the part of its agents 
in not discovering the helpless man, which was the proximate 
cause of the injury. H. &T. C. R. R. Co. v. Sympkins, 615. 

11. The doctrine that a railway company owes no duty to one un- 
lawfully on its track, and is not liable in damages for injury to such 
an one, unless wantonly inflicted, discussed and disapproved. Jd. 

12. A reasonable look-out, varying according to the danger and 
all the surrounding circumstances, is a duty always devolving on 
those in charge of a railway train in motion. Id. 

13. Railway companies are bound to exercise their dangerous 
business with due care to avoid injury to others, and when they 
fail to do so, they are liable in damages for injury resulting even to 
a trespasser who has not been guilty of contributory negligence. Id. 

14, One who, while helpless from drunkenness, is run over and 
injured by a passing railway train, is guilty of contributory negli- 
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DAMAGES — continued. 
gence, which constitutes a bar to his action for damages, unless 
his injuries were wantonly or willfully inflicted. Jd. 

15. If the proximate cause of injury to one run over and maimed 
by a railway train is the negligence of the engineer in charge, and 
the party injured is prevented by a providential dispensation from 
the use of his faculties at the time of the injury, the fact that 
prior to the time of the injury, when no train was in view, and 
before being providentially disabled, the injured party placed him- 
self wrongfully on the track of the road, would not constitute 
such contributory negligence as would prevent a recovery. Id. 


DEBTOR AND CREDITOR. See Community PROPERTY, 10. CRED- 
ITOR, 1. 


DECLARATIONS. See EvIpENCcE, 9. 

1. Declarations, representations and expressions of opinion, which 
precede, but do not enter into or form a part of the contract as 
finally consummated, furnish no ground for the recovery of dam- 
ages to a party deceived or misled by them; for it is his own folly 
to rely on them when they are not embodied in and made a part of 
the contract. Wootersv. I. & G. N. R. R. Co., 294. 

2. A contracting party who makes representations concerning a 
fact intended to influence, and which do influence, the conduct of 
another with whom he is contracting, is responsible for injury re- 
sulting from them, if they should prove false, no matter how inno- 
cently made or honestly believed. Loper v. Robinson, 510. 

3. An erroneous instruction will not vitiate a judgment, unless 
shown to have produced actual or possible injury to appellant. Jd. 


DEED. See CERTAINTY. DESCRIPTION. Fact CasEs, 1. SEPARATE 
ACKNOWLEDGMENT. STATUTES CONSTRUED, 32. 

1. An instrument in the form of a deed, containing, in favor of 
him who makes it, the reservation, ‘‘N. B.—The said Abner Lee, 
holding in reserve all the within named estate, both real and per- 
sonal, during the natural life of the said Abner Lee,” is testament- 
ary in its character and inoperative as a deed, if the intention of 
the maker appears to have been that it should take effect only on 
his death. Carleton v. Cameron, 72. 

2. See statement of case and opinion for description of land ina 
levy of execution and a sheriff’s deed, held to be too vague and in- 
definite. Mitchell v. Ireland, 301. 

3. Less indulgence will be shown in favor of descriptions of 
property contained in deeds based on compulsory sales under judi- 
cial process, than of those contained in deeds between private par- 

ties. Id. 
4. A constable’s deed described land levied on, and attempted to 
be conveyed to a purchaser at execution sale, as ‘‘one hundred and 
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DEED — continued. 
fifty acres of land out of the I. E. Austin grant, on the west side of 
the Brazos river, seven or eight miles above the town of Columbus.” 
Held — 

1. The deed was void for uncertainty in the description of the 
property attempted to be conveyed. 

2. The purchaser’s title at execution sale does not depend on the 
officer’s deed, but on the regularity of each step (including a levy 
which describes the land with sufficient certainty), required by 
law of the officer, prerequisite to a valid sale. Dunnebaum v. 


Tinsley, 362. 


DEED OF TRUST. 
1. The lien which a vendor has on land for the unpaid purchase 
money is neither diminished or affected by taking from the vendees, 


who have executed notes for the purchase money, a deed of trust. 
De Bruhl v. Maas, 464. 


DELIVERY. See ATTACHMENT, 5. 

1. A cotton factor in Galveston procured an advance of money 
from a banker on ‘‘ cotton in press,” for which he gave his order on 
the press to deliver the cotton to a vessel then in port loading for 
Liverpool. The order was notified to the press, and the master of 
the vessel made and delivered to the cotton factor, as the shipper, a 
bill of lading for the cotton, which the factor indorsed and deliv- 
ered to the banker, with his exchange on Liverpool, in favor of the 
banker, attached. Afterwards a third party, who was a creditor of 
the cotton factor, sued out an attachment against him, and levied 
it on the cotton, which was still in press. In a contest between the 
banker, as claimant of the cotton, and the attaching creditor, 
held — 

1. The execution of the bill of lading for the cotton by the 
master of the vessel in favor of the cotton factor, and the trans- 
fer and delivery thereof by the factor to the banker, constituted 
constructive delivery of the cotton. 

2. An actual manual delivery of the cotton was not necessary 
to pass its possession, nor was it necessary that the delivery 
should have been made to the pledgee in person, 

3. The special requisite of delivery is, no matter in whose hands 
the property was a deposit, that it be no longer subject, in fact or 
in law, to the dominion, possession or control of the pledgor, but 
to that of the pledgee. 

4, The execution of the delivery order by the factor to the + 3s- 
sel for the cotton in press, and the recognition and acceptance 
thereof by the press, before the levy of attachment, constituted a 
delivery of the cotton, so as to except it from attachment by the 
creditor. 

5. The transfer of the bill of lading to the banker was as effect- 
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DELIVERY — continued. 
ual a transfer of the cotton as its manual delivery could have 
been. 
6. The attaching creditor acquired no greater right in the 
attached property than the factor had at the time of attachment. 
Adoue v. Seeligson, 593. 


DEMAND. See CoMMISSION MERCHANT, 4, 
DEMURRER. See PLEADING, 4, 7. 


DEPOSITIONS. 

1. The refusal of a witness to answer a material question should 
not be permitted by the officer taking depositions. H. & T. C. R. R. 
Co. v. Shirley, 125. 

2. The question whether a deposition should be excluded because 
of the failure of a witness to answer a question, is to a large extent 
left to the discretion of the court; it should not be excluded for any 
casual omission to answer an unimportant question. Id. 

3. See conclusion of original opinion for a case where it was 
error to permit a deposition to be read, because of the failure of the 
deponent to answer questions. Id. 


DEPUTIES. See OFFICER, 1. 


DESCRIPTION. See CERTAINTY. CITATION IN ERROR, 2. 

1. See statement of case and opinion for description of land ina 
levy of execution and a sheriff's deed, held to be too vague and in- 
definite. Mitchell v. Ireland, 301. 

2. Less indulgence will be show in favor of descriptions of prop- 
erty contained in deeds based on compulsory sales under judicial 
process, than of those contained in deeds between private parties. 
Id, 

3. A constable’s deed described land levied on, and attempted to 
be conveyed to a purchaser at execution sale, as ‘‘one hundred and 
fifty acres of land out of the I. E. Austin grant, on the west side of 
the Brazos river, seven or eight miles above the town of Columbus.” 
Held — 

1. The deed was void for uncertainty in the description of the 
property attempted to be conveyed. 

2. The purchaser’s title at execution sale does not depend on the 
officer’s deed, but on the regularity of each step (including a levy 
which describes the land with sufficient certainty), required by 
law of the officer, prerequisite to a valid sale. Dunnebaum v. 
Tinsley, 362. 


DESIGNATION OF HOMESTEAD. See HOMESTEAD, 


DESTROYED JUDGMENT. See JUDGMENT, 10. 
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DISCLAIMER. 

1. Though a formal judgment should be rendered in the district 
court on the disclaimer of a party defendant, as to such defendant, 
yet if the cause proceeds to trial and judgment without further no- 
tice of the defendant who disclaims, the supreme court will, on 
appeal, regard the action as having been dismissed as to him, not- 
withstanding the failure of the record to show the fact. Gullett v. 
O'Connor, 408. 


DISCUSSED. See Cases DISCUSSED. 


DISQUALIFICATION OF JUDGE. 

1. A mere interest in the question involved in a suit pending, there 
being no actual interest in the subject matter of litigation, does not 
disqualify a judge from sitting on the trial of a cause under art. 
V, sec. 11 of the constitution. McFaddin v. Preston, 403. 


DISTINGUISHED. See CassEs DISTINGUISHED. 


DISTRICT COURT. See ADMINISTRATION, 5, 6. ESTATES OF DECE- 
DENTS, 1. 


DISTRICT JUDGE. See DISQUALIFICATION, 1. 


DIVORCE. 

1. When a marriage has been solemnized in Texas, and cause 
for divorce exists for acts committed in Texas, her courts have 
jurisdiction to annul the contract of marriage, though at the time 
the defendant in a suit for that purpose may be permanently resid- 
ing in a foreign jurisdiction. Trevino v. Trevino, 261. 

2, If, in a suit brought for divorce, service be obtained under 
the act of March 15, 1875 (R. S., 1280), the fact that a foreign gov- 
ernment might not regard a judgment based on such service as 
valid, furnishes no reason why the courts of Texas should not 
afford relief by assuming jurisdiction. Id. 

3. See statement of case for evidence held insufficient to author- 
ize a divorce, and some of which should have been excluded with- 
out objection. Jd. 


DOMESTIC RELATIONS. See Divorce. 
DONATION. See STATUTES CONSTRUED, 7. 


DRUNKENNESS. 

1. One who, while helpless from drunkenness, is run over and in- 
jured by a passing railway train, is guilty of contributory negli- 
gence, which constitutes a bar to his action for damages, unless his 
injuries were wantonly or willfully inflicted. H. & T. C. R. R. Co. 
v. Sympkins, 615. 
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DURESS. See Homesteap, 4, 6. 

1. After the entire property of a private corporation had been 
listed by it for taxation, the county assessor, without authority 
of law, made a further assessment on the corporation for prop- 
erty that it did not own, and the land of the corporation was ad- 
vertised by the collector for sale, to satisfy said illegal assessment; 
thereupon the corporation paid the illegal tax under protest. Five 
months after payment, aclaim for the return of the money was 
presented to the commissioners’ court, and in nine months more 
suit was brought against the county. Held — 

1. That under sec. 13, art. VITI of the constitution of 1876, and 
sec. 18 of the act of August, 1876. regulating the duties of tax 
collectors, a tax sale of the property of the corporation would have 
constituted a cloud on its title. 

2. The taxes having been paid under protest to prevent the sale 
and consequent cloud on the title, the payment was so far com- 
pulsory as to allow of a recovery back, if sought with reasonable 
promptness. 

3. Expressions of opinion in Red v. Johnson, 52 Tex., noticed 
and explained. 

4. The necessity for action was sufficiently immediate and ur- 
gent to remove the payment made to the collector from the class 
of voluntary payments. 

5. That an application for relief had been made to the county 
commissioners’ court and refused, would not bar a recovery back 
of the taxes illegally paid under protest. The question was not 
one of valuation, but of an illegal collection of money, to relieve 
against which the county court or board of equalization had no 
jurisdiction. G. G. Co. v. County of Galveston, 287. 

2. A willing mind on the part of the wife is requisite to the 
validity of a deed made by her. To avoid the deed of the wife on 
account of threats of the husband, it is not necessary that they 
should put the wife in fear of physical injury. If he threatens an 
abandonment of her if she refuses to sign a deed conveying the 
homestead, and she, having reasonable afrchension that he would 
carry out his threat, signs the deed, this will be sufficient to avoid 
it. Kocourek v. Marak, 201. 

3. Tarpley v. Tarpley, 10 Minn., 458, approved. Id. 


EJECTMENT. See Trespass TO TRY TITLE. 
ELECTION. See ActION, 1. 


EQUITABLE TITLE 
1. The fact that parties establish a homestead on property which 
they hold by mere equitable title cannot subordinate the legal title 
to their equitable right; the homestead right is dependent on their 
title, and must stand or fall with it. Pepper v. Smith, 115. 
VoL. LIV— 44 
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EQUITABLE TITLE — continued. 


2. The purchaser under trust deed of the legal title to property, 
which, at the time the trust deed was executed, was occupied under 
equitable title by a third party as a homestead, acquires the superior 
title, unless the trustee and cestui que trust were chargeable, when 
the trust deed was executed, with notice of the superior equitable 
right of the occupant, as against the holder of the legal title. Id. 

3. The wife, who, with her husband, joins in a trust deed with one 
in whom the legal title is vested, conveying property then occupied 
by her under equitable right as a homestead, cannot assert her 
equitable title as against the purchaser at trust sale, who had no 
notice of her equitable claim; by joining in the trust deed she ad- 
mits in effect that the ownership of the property is in the holder of 
the legal title. Jd. 

4. The holder of a note given for the purchase money for land 
acquires an equitable lien on the land, but not such legal or equi- 
table title to the land as will enable him to maintain trespass to try 
title against the vendee or a subsequent purchaser, when by his 
laches his remedy on the note has become barred by limitation. 
Elliott v. Blane, 216. 


EQUITY. See ASSIGNMENT. ASSIGNOR AND ASSIGNEE, 1. ATTACHMENT, 2. 


~ 


LAND CERTIFICATE, 7. LOCATION AND SURVEY, 5. MORTGAGE, 1, 4. 
PATENT, 4. TRESPASS TO TRY TITLE, 1. 

1. A guardian used the means of his ward to purchase land and 
took the deed in his own name. <A subsequent guardian brought 
suit, not for the land, but on a monied demand for the means in- 
vested in the land, and obtained judgment, to satisfy which the land 
‘was sold under an order of court. In a suit by the ward for the 
land against subsequent purchasers, who had made impzovements 
in good faith without notice, held — 

1. The ward was precluded from recovering by the action of the 
last guardian in obtaining a recovery on a monied demand. 
2. The ward had no such equity as would enable him to disturb 

the purchasers in gpssession. Clayton v. McKinnon, 206. 

2. Though an agreement in writing to execute a mortgage on 
specific property will be enforced in equity, parol testimony will not 
be admitted to aid, by adding to and varying an imperfect agree- 
ment in writing, so as to convert that into a mortgage, or an agree- 
ment to make a mortgage, which on its face expresses no such 
purpose. Boehl v. Wadgymar, 589. 


ESTATES OF DECEDENTS. See ADMINISTRATION. COLLATERAL PROo- 





CEEDING, 4. EXECUTORS AND ADMINISTRATORS. GUARDIAN AND 
WARD. PROBATE MATTERS. STATUTES CONSTRUED, 1. WILLS. 

1. The district courts had no power under any statute passed 
under sec. 15, art. V of the constitution of 1845, to order the sale of 
lands of an estate to pay indebtedness. Rodgers v. Kennard, 30. 
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ESTATES OF DECEDENTS — continued, 





2. Under sec. 10, art. [V of the constitution of 1815, the district 
courts had all the common law and chancery jurisdiction known 
to the courts of England not incompatible with the constitution and 
laws of the federal and state governments; but in no case occurring 
in this state has the district court, under its chancery powers, been 
allowed, in the exercise of original power, to order the sale of land 
for the payment of debts of an estate on which administration had 
been begun in the probate court. Id. 

3. So long as there are unpaid debts due an estate, the recovery 
for an injury to the estate should be assets in the hands of the 
administrator and suit should be brought in his name. Peveler v. 
Peveler, 53. 

4. In order for heirs to maintain a suit on the administrator's 
bond, they must show an injury to them as heirs. If there are 
creditors whose claims might absorb the estate, the injury is, prima 
facie at least, to the estate and to the creditors, and not to the heirs. 
Td. 

5. A valid sale of community land, made under administration 
on the estate of a decedent, to pay community debts, passes both 
the title of the deceased and of a wife who survived him, but who 
lied before the grant of letters of administration. Murchison v. 
White, 78. 

6. An executor who is sued on a monied demand before the 
expiration of twelve months after the probate of the will, is not 
required to plead thereto until the expiration of twelve months 
from the date of its probate (Pasch. Dig., art. 1371). But if he ap- 
pears and pleads before the expiration of the twelve months, he 
waives his statutory privilege, and the judgment rendered against 
him in such case would be as valid and binding as if he had pleaded 
after the twelve months had expired. Lemmel v. Pauska, 505. 


“STOPPEL. See Equity, 1. 


1. The fact that a defendant asked to have the administratrix of 
a deceased plaintiff made a party, and also that a third party 
claiming an interest be also made a party plaintiff, will not pre- 
clude him from objecting in time to the action of the court in per- 
mitting the cause to proceed to judgment with such third party 
substituted for the administratrix. Howard v. McKenzie, 171. 


EVIDENCE. See BURDEN OF PROOF. CERTIFIED Copies, 1. DECLARA- 





TIONS. DeEpositions, 1, 2, 3. GRANT, 4. MECHANIC’s LIEN, 3. 
PAROL TESTIMONY. RES GEST, 1. TAXATION, 13. 

1. When the true meaning of an instrument of writing is from 
the words in which it is written ambiguous, the burthen of proof 
is upon him who claims a benefit under a particular construction of 
it, to establish its correctness. Rodgers v. Kennard, 30. 

2. In an action for damages for a trespass vi et armis, brought 
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EVIDENCE — continued. 
in the district court, evidence of the payment of a fine imposed in 
the county court for the same trespass in a criminal prosecution, is 
admissible as evidence in mitigation of damages. Flanagan v. 
Womack, 45. 

3. Exemplary damages being allowed in certain cases as a punish- 
ment, and not strictly as a compensation for the wrong done, all 
the facts and circumstances which would enable the jury to act ad- 
visedly in inflicting the appropriate punishment are proper for the 
consideration of the jury. Jd. 

4. No recovery can be had for exemplary damages in the absence 
vf evidence of actual or compensatory damages. Td. 

5. Suit was brought on appellant’s bond, made by reference 
a part of the amended original petition, marked ‘ Ex., A. here- 
with filed.” The file mark of the amended petition was November 
7, 1878. In the transcript the copy of a bond is found in all 
respects answering the description of the one sued on except 
the file mark, which was September 14, 1878, the date stated by ap- 
pellant in his brief as the date when the original petition was filed, 
the same having been omitted from the transcript. The tenor and 
effect of the bond was not set forth in the petition in terms. Held — 

1. The bond appearing in the record must be treated as the ex- 
hibit referred to in the amended petition. 

2. Though the petition was defective in failing to allege the 
tenor and effect of the bond, it was sufficient to allow of its ad- 
mission in evidence, there being no special exception raising the 
question of its sufficiency relied on at the trial. Peveler v. Pev- 
eler, 53. 

6. Surrounding circumstances may be looked to in order to arrive 





at the true meaning and intention of parties expressed in the words 
used in a written agreement; but asthe writing is the only outward 
and visible expression of their meaning, no other words can be 
added or substituted; the inquiry must be confined to the meaning 
of the words used. Heirs of Watrous v. McKie, 65. 

7. The construction of a written agreement cannot depend on the 
motives, purposes or expectations of one of the parties to it, as con- 
tradistinguished from the plain import of the words used. Id. 

8. When, in a collateral proceeding, a record offered in evidence 
shows that a court rendering judgment had no jurisdiction of the 
subject matter or of the person, in a case where this was required, 
or that the jurisdiction had not attached in the particular case, the 
judgment should be excluded, its nullity being apparent from the 
record. In all other cases when a judgment is attacked for fraud 
or other matters dehors the record, it must be done in some direct 
proceeding instituted for that purpose and within the period pre- 
scribed by law. Murchison v. White, 78. 

9. The declarations of a vendor affecting his title are not ad- 
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EVIDENCE — continued. 








missible against the purchaser, when made before the execution 
of the lien to satisfy which the sale was made, under which the 
purchaser claimed title. Howard v. McKenzie, 171. 

10. See statement of case, and 22 Tex., 479, for circumstances 
under which an execution was properly admitted in evidence, which 
originally issued toa different county from the one in which the 
judgment was rendered, but to the one in which the suit originated, 
and from which the venue had been changed. Jd. 

11. A judgment rendered by a court of competent jurisdiction, 
partitioning real estate, was objected to in a collateral proceeding, 
because it appeared from evidence aliunde that one of two partners, 
between whom and another party the partition was made, was dead 
when the judgment was rendered; held, that the judgment was 
properly admitted in evidence, the record showing an acquiescence 
of all parties in interest, and the objection being raised by one not 
interested under the partition. Id. 

12. Under article 2257 of the Revised Civil Statutes, the necessity 
of proving a deed offered in evidence as at common law, can only 
be obviated by first having it recorded in the office of the clerk of 
the proper county after being proven or acknowledged in the man- 
ner provided by law, and then filed among the papers of the cause 
and three days’ notice given to the opposing party, etc. The notice 
of an intention to use the deed in evidence, given before its regis- 
tration, is not sufficient. McFaddin v. Preston, 403. 

13. In trespass to try title against a defendant in possession, the 
plaintiff proved a judgment of the federal court against a third 
party, and that he at a marshal’s sale became the purchaser of the 
interest of such third party in the property sued for; after this he 
offered to prove that such third party was in possession of the 
property at the date when the judgment of the federal court was 
rendered. Held — 

1. The evidence should have been admitted. 

2. Bare possession is sufficient to maintain the action against a 
mere trespasser. 

3. The purchaser at marshal’s sale was, by virtue of his pur- 
chase, subrogated to all the rights resulting from the possession of 
the premises by the third party, whose estate he purchased. His 
possession being shown, the burden of proof shifted to the defend- 
ant to show a better title. Caplen v. Drew, 493. 

14. In a suit for damages against a railway company by a 
mother for kiliing her minor son, whilst in its employment asa 
brakeman, the court excluded her testimony to the effect that she 
remonstrated with the son about his acting as brakeman, and also 
her answer to a question asking her what she said on that subject. 
Held — 

1. The mother having already testified that she had not at any 
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EVIDENCE — continued. 
time consented to his employment, what she said to him would 
have been immaterial as to the fact of consent, and inadmissible 
to charge the company with notice of her objection, because not 
made in the presence or with the knowledge of any of its officers. 
2. If the issue had extended to her entire conduct during the 
employment, and the inference reasonably drawn therefrom, 
the fact of her remonstrance with the son, and the manner thereof, 
would have been proper as explanatory of her conduct. Hamil- 
ton v. G. H. & S. A. R. R. Co., 556. 


EXCESSIVE DAMAGES. 
EXECUTION. See JUDGMENT, 2. 


EXECUTION SALE. See EviIpENcE, 19. 

1. Under the statute in force in 1869, authorizing citation by pub- 
lication in a justice’s court (Pasch. Dig., art. 1190), a judgment by 
default, based on a citation by publication, made on an affidavit 
that the residence of the defendant was unknown to affiant, is 
void, that fact appearing upon the record; and may be attacked col- 
laterally. Stegall v. Huff, 193. 

2. Such service should be strictly construed. Id. 

3. A sale of land made under execution based on such a judgment 
could not divest title. The owner would not be bound to refund 
the purchase money paid before being entitled to recover in a suit 
against a purchaser in possession, nor could the purchaser sustain 
limitation of three years under his deed. Id. 

4, When judgment is rendered against the principal in a note, 
and also against an indorser, on a petition which asks execution 
against the indorser only, in the alternative, it is error to render 
judgment directing execution against the property of both, jointly. 
Lewis v. Dennis, “87. 

5. When judgment is rendered foreclosing a lien on an undi- 
vided interest in land, situate in several counties, the proper prac- 
tice is to direct the order of sale to the sheriff of neither county 
as such, but to a commissioner appointed to sell. Jd. 

6. Property in the hands of an executor, acting under the provis- 
ions of the statute (Pasch. Dig., 1871), is lable to execution in the 
same manner as any other property which may be administered 
under a power. Lemmel v. Pauska, 505. 

7. When a judgment of the district court is affirmed by the su- 
preme court, and the mandate filed with the district clerk, no fur- 
ther order is required to authorize the district clerk to issue 
execution thereon. Id. 


EXECUTORS AND ADMINISTRATORS. See Execution SALE, 6. 
1. Property in the hands of an executor, acting under the provis- 
ions of the statute (Pasch. Dig., 1371), is liable to execution in the 
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EXECUTORS AND ADMINISTRATORS — continued. 
same manner as any other property which may be administered 
under a power. Lemmel v. Pauska, 505. 

2. An executor who is sued on a monied demand before the ex- 
piration of twelve months after the probate of the will, is not 
required to plead thereto until the expiration of twelve months 
from the date of its probate (Pasch. Dig., art. 13871). But if he ap- 
pears and pleads before the expiration of the twelve months, he 
waives his statutory privilege, and the judgment rendered against 
him in such case would be as valid and binding as if he had pleaded 
after the twelve months had expired. Id. 


EXEMPLARY DAMAGES. See DaMaGes, 2, 3, 4,5, 8. EVIDENCE, 3. 
VINDICTIVE DAMAGES. 

1. See original opinion for a charge of the court on the subject of 
exemplary damages, held erroneous. At common law, except in 
actions for breach of promise of marriage, the motives or conduct 
of the party breaking the contract cannot be made a ground for 
awarding exemplary damages. Opinions of an elementary writer 
on this subject referred to in the opinion on motion for rehearing, 
and disapproved. H. & T. C. R. R. Co. v. Shirley, 125. 


EXHIBIT. 

1. Suit was brought on appellant's bond, made by reference a part 
of the amended original petition, marked ‘* Ex. A. herewith filed.” 
The file mark of the amended petition was November 7, 1878. In 
the transcript the copy of a bond is found in all respects answering 
the description of the one sued on except the file mark, which was 
September 14, 1878, the date stated by appellant in his brief as the 
date when the original petition was filed, the same having been 
omitted from the transcript. The tenor and effect of the bond was 
not set forth in the petition in terms. Held — 

1. The bond appearing in the record must be treated as the ex- 
hibit referred to in the amended petition. 

2. Though the petition was defective in failing to allege the 
tenor and effect of the bond, it was sufficient to allow of its ad- 
mission in evidence, there being no special exception raising the 
question of its sufficiency relied on at the trial. Peveler v. Pev- 


eler, 53. 
EXPEDIENTE. See Construction, 4, 5, 6 GRANT, 1. 


FACT CASES. See AFFIDAVIT, 1. CERTIFIED Copres, 1. CONSTRUO- 
TION, 8. CouUuNTY SCHOOL LANDS, 7. Divorce, 3. GRANT, 5. Hus- 
BAND AND WIFE, 5. JUDGMENT, 3, 7. MORTGAGE, 7. PLEADING, 
7. RAmLWway CoMPANY, 14. SHERIFF'S DEED, 5. 

1. See statement of case for an instrument described, held to be a 
deed, and nota will. Rodgers v. Kennard, 30. 








INDEX, 


FACT CASES — continued. 





2. See case for facts improperly excluded on the trial, but of 
such a character as not to authorize a reversal of the judgment 
Flanagan v. Womack, 45. 

3. See opinion for an agreement for one suit to determine the 
result of another pending, and for facts under which it was held — 

1. That a trial of the test case on the merits, and not a judg- 
ment by consent or a plea in abatement, was intended. 

2. That the right to have judgment rendered in the dependent 
suit resulted from the fact of a recovery in the first suit, and not 
the grounds of recovery. 

3. The right to have judgment rendered in the dependent suit 
could be enforced, though the judgment in the case tried may 
have been rendered on an issue not common to both suits. Wat- 
rous v. McKie, 65. 

4. See statement of case for order of probate court, held to be vir- 
cually a confirmation of an administrator's sale. Erhart v. Bass, 97. 

5. Whether, in such a case, it would be sufficient to defeat the 
title claimed by the purchaser, to show that the sale was really 
made privately, and that the order of confirmation was made with 
knowledge of that fact, quare? Id. 

6. See opinion for facts under which a county acquired a vested 
right, before the issuance of patent, in school lands surveyed for it, 
which could not be affected by the unauthorized act of one acting 
as agent of the county, who floated the certificate to other lands, o1 
by the issuance of patents to other parties under the special act of 
July 21,1870. Milam County v. Blake, 169. 

7. See opinion for facts qualifying the application of the rule 
that a vendee under an executory contract cannot dispute the title 
of his vendor or his assigns. Howard v. McKenzie, 171. 

8. See statement of case, and 22 Tex., 479, for circumstances 
under which an execution was properly admitted in evidence, 
which originally issued to a different county from the one in 
which the judgment was rendered, but to the one in which the 
suit originated, and from which the venue had been changed. Id. 

9. See statement of case for facts sufficient to avoid a deed pur- 
porting to convey the homestead, signed by the wife. Kocourek v. 
Marak, 201. 

10. See statement and opinion for a case in which there was no 
such privity between the owner of property improved, and sub-con- 
tractors, as to authorize a personal judgment in favor of the latter 
against the former. Sens v. Trentune, 218. 

11. See statement of case for evidence held insufficient to author- 
ize a divorce, and some of which should have been excluded with- 
out objection. Trevino v. Trevino, 261. 

12. See statement of case for anagreement between one furnish- 
ing materials and the owner of property to be improved, held not 
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FACT CASES — cont:nued. 








to be collateral to an agreement with the contractor, but an original 
agreement, and not of a character required to be in writing by the 
statute of frauds. Green v. Dallahan & Co., 281. 

13. See opinion for facts illustrating the confusion and delay 
resulting from a district judge regarding an order changing the 
venue of a case to his court, as a nullity. Shaw v. Cade, 307. 

14. See case for facts showing that the judgment of the court 
was not warranted by the evidence. Donnebaum v. Tinsley, 362. 

15. See opinion for facts in favor of one in possession, and 
claiming title under the prior location, and against a subsequent 
patentee, on which a presumption would arise that would enable 
him to defend successfully, though unable to connect by regular 
conveyance with the prior locator. Gullett v. O'Connor, 408. 

16. See opinion for facts under which the owner of a lot, the 
sidewalk in front of which had been constructed at the expense of 
the city of Galveston, could not evade liability by showing that the 
contractors had failed to obtain the written consent of the owner, 
specifying what character of pavement he preferred. City of Gal- 
veston v. Heard, 420. 

17. See statement of case for a charge of the court in regard to a 
claim of homestead rights, which was sustained. Peregoy v. Kott- 
witz, 497. 

18. Seestatement for facts under which it was held that a sher- 
iff's deed and execution were not void, or so irregular as to ke 
subject to attack in a collateral proceeding. Lemmel v. Pauska, 505. 

19. See case for facts, where a representation made by a contract- 
ing party, untrue in fact, on which was predicated a charge of the 
court not approved, was not sufficient to require a reversal of judg- 
ment. Loper v. Robinson, 510. 

20. See statement and opinion for facts which did not justify 
a charge of the court in regard to the employment of a minor 
as a brakeman on a railway. Hamiltonv. G. H. & S. A. Ry Co., 
556. 

21. See opinion for facts held not sufficient to invest property 
claimed as exempt from forced sale, with homestead attributes, and 
also for facts not sufficient to constitute married children constitu- 
ents of the family. Andrews v. Hagadon, 571. 

22. See statement and opinion for facts pleaded, connected with 
the seizure of property exempt from forced sale under attachment, 
which warranted a recovery of exemplary damages. Craddock v. 
Goodwin, 578. 

23. See statement of case for an agreement to execute a mort- 
gage which could not be enforced. Boehl v. Wadgymar, 589. 

24. See statement for facts pleaded, as a basis for special damage, 
which were held to have been sufficiently specific. H. & T. C. R. 
R. Co. v. Shafer, 641. 
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FINAL JUDGMENT. 

1. A judgment against one of three defendants, the record fail- 
ing to disclose whether the other two were served, made a volun- 
tary appearance, or what action was taken regarding them, is not a 
final judgment. Rodrigues v. Trevino, 198, 

FIRE COMPANY. See Conrract. 


FORFEITURE. See PuBLic OFFIceE, 1. 

1. The failure of Milam county to have the field notes of the sur- 
veys of its school lands recorded in the office of the county clerk, 
and returned to the general land office by the 3ist of Av rust, 
1853, did not defeat its title to the county school lands. Milam 
County v. Bateman, 153. 

2. Fannin County v. Riddle, 51 Tex., 360, and Henderson v. Shook, 
51 Tex., 370, approved. Id. 

3. At a general election in 1880, an assessor of taxes was elected, 
who failed to qualify within the time prescribed by law, and who 
then presented to the commissioners’ court his resignation, which 
was accepted. Another assessor was then appointed by that tri- 
bunal, who accepted and qualified. In a contest between the ap- 
pointee and the old incumbent under a former election, involving 
the right to the office, held — 

1. The election, failure to qualify, resignation of the newly 
elected officer, and the appointment of one as his successor who 
qualified, ended the term of the old incumbent under a former 
election. 

2. The giving of the official bond was not acondition precedem 
to the title to the office divested by the election, but the failure to 
give it operated asa defeasance, which was a sufficient ground for 
a judicial declaration of forfeiture. The State v. Cocke, 482. 


FORWARDING AND COMMISSION MERCHANT. See Commission 
MERCHANT. CONVERSION. 


FRANCHISE. 

1. The constitution of 1866 did not prevent the franchise of a rail- 
way company from being mortgaged and sold under a decree of 
foreclosure, or by a trustee empowered to sell. H. & T.C. R. R. 
Co. v. Shirley, 125. 


FRAUD. See COLLATERAL PROCEEDING, 23. FRAUDULENT CONVEY- 
ANCE. 

1. The fact that the result of a fraudulent deed is to secure 
the payment of a valid and bona fide debt, equal or greater in 
amount than the property conveyed, will not remove from the deed 
the taint of fraud as against the grantee chargeable with notice of 
the wrongful intent in its execution. Cox v. Miller, 16. 

2. The grantee or beneficiary in a voluntary deed made with 
fraudulent intent will be affected by the fraud, if he attempts to 


| 
| 
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FRAUD — continued. 


claim a benefit under it, though in fact he had no knowledge of the 
fraudulent intent of the grantor. Id. 

3. Fraud perpetrated by a party in procuring a judgment does 
not render it absolutely void, but is only cause for having it declared 
void, in a proceeding instituted for that purpose and in proper time, 
as between parties and privies; a different rule applies to strangers 
to the proceeding, who may collaterally attack a judgment pro- 
cured by fraud, whenever it is relied on to affect their rights. 
Murchison v. White, 78. 

4. A contracting party who makes representations concerning a 
fact intended to influence, and which do influence, the conduct of 
another with whom he is contracting, is responsible for injury re- 
sulting from them, if they should prove false, no matter how inno- 
cently made or honestly believed. oper v. Robinson, 510. 


FRAUDULENT CONVEYANCE. 


1. The fact that the result of a fraudulent deed is to secure the 
payment of a valid and bona fide debt, equal or greater in amount 
than the property conveyed, will not remove from the deed the taint 
of fraud as against the grantee chargeable with notice of the 
wrongful intent in its execution. Cox v. Miller, 16. 

2. The grantee or beneficiary in a voluntary deed made with 
fraudulent intent will be affected by the fraud, if he attempts to 
claim a benefit under it, though in fact he had no knowledge of the 
fraudulent intent of the grantor. Id. 

3. A husband conveyed all his property to his wife, reserving it 
all to himself, however, should she separate from him, and to his 
heirs after his death, if she married again. Held, void as to cred- 
itors. Donnebaum v. Tinsley, 362. 


GRANT. 








1. In construing a grant emanating from competent authority 
prior to 1836, all instruments which were referred to and embraced 
by the commissioners in the eapediente formed parts of the title, 
and may be referred to for the correction of errors and mistakes 
made in parts of it. The legal effect of the expediente must, be de- 
termined from considering the whole, and not a portion of it. 
Sheppard v. Harrison, 91. 

2. In construing a grant emanating under the laws of Mexico, 
when, from the application to the alcalde, the consent given by the 
empresarios for the survey, the order for survey and the survey, it 
appears for whom the grant was intended, the omission of the 
grantee’s name from the final act of the alcalde will not vitiate the 
grant, when by the recitals, and references to the preceding instru 
ments’ of the expediente, it clearly appears for whom it was in- 
tended. Jd. 

3. When such an instrument was recognized as a valid grant by 
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GRANT — continued. 
the judicial officers of the government contemporaneous with ite 
date, as well as by those of the government which succeeded, its 
validity cannot be questioned at the instance of a stranger on ac- 
count of the mere clerical omission of the name of the grantee in 
the final act of possession, when the other portions of the expedi- 
ente plainly show for whom the grant was intended. Jd. 

4, A certified copy of the protocol of a grant on deposit in the 
general land office is sufficient to establish title in the grantee, with- 
out accounting for the testimonio or showing that one had in fact 
issued. Id. 

5. See opinion for facts sufficient to authorize the presumption of 
agrant. Id. 

6. The grants, first of three leagues, and afterwards of four 
leagues of land to each county for school purposes, made by the act 
of January 26, 1839, and the act of January 16, 1850, were recog- 
nized and confirmed by sec. 4, art. X of the constitution of 1845. 
Milam County v. Bateman, 153. 


GUARDIAN AD LITEM. See SERVICE, 8, §. 


GUARDIAN AND WARD. See Presumption, 2. SERVICE, 8, 9. 

1. A guardian used the means of his ward to purchase land and 
took the deed in his own name. A subsequent guardian brought 
suit, not for the land, but on a monied demand for the means in- 
vested in the land, and obtained judgment, to satisfy which the 
land was sold under an order of court. In a suit by the ward for 
the land against subsequent purchasers, who had made improve- 
ments in good faith without notice, held — 

1. The ward was precluded from recovery by the action of 
the last guardian in obtaining a recovery on a monied demand. 
2. The ward had no such equity as would enable him to dis- 

turb the purchaser in possession. Clayton v. McKinnon, 206. 


HEIRS. See ABATEMENT, 1. PARTIES, 3, 4, 5. 


HOMESTEAD. See EQUITABLE TITLE, 1, 2. MORTGAGE, 2. 

1. The fact that parties establish a homestead on property which 

they hold by mere equitable title cannot subordinate the legal title 

to their equitable right; the homestead right is dependent on their 
title, and must stand or fall with it. Pepper v. Smith, 115. 

2. The purchaser under trust deed of the legal title to property, 
which, at the time the trust deed was executed, was occupied under 
equitable title by a third party as a homestead, acquires the superior 
title, unless the trustee and cestui que trust were chargeable, when 
the trust deed was executed, with notice of the superior equitable 
right of the occupant, as against the holder of the legal title. Jd. 

3. Tne wife, who, with her husband, joins in a trust deed with 

one in whom the legal title is vested, conveying property then oc 
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MOMESTEAD — continued. 
cupied by her under equitable right as a homestead, cannot assert 
her equitable title as against the purchaser at trust sale, who had 
no notice of her equitable claim; by joining in the trust deed she 
admits in effect that the ownership of the property is in the holder 
of the legal title. Jd. 

4, A willing mind on the part of the wife is requisite to the validity 
of a deed made by her. To avoid the deed of the wife on account 
of threats of the husband, it is not necessary that they should put 
the wife in fear of physical injury. If he threatens an abandon- 
ment of her if she refuses to sign a deed conveying the homestead, 
and she, having reasonable apprehension that he would carry out 
his threat, signs the deed, this will be sufficient to avoid it. Ko- 
courek v. Marak, 201. 

5. Tarpley v. Tarpley, 10 Minn., 458, approved. Id. 

6. See statement of case for facts sufficient to avoid a deed pur- 
porting to convey the homestead, signed by the wife. Id. 

7. It is not necessary, under the constitution of 1876, that a block 
of ground enclosed and adjoining one on which a dwelling house 
stands, should be necessary to the enjoyment of the dwelling house 
as a homestead, to be protected as a part of the homestead from 
forced sale. The question is one of fact as to whether it constituted 
a part of the designated homestead. Arto v. Maydole, 244. 

8. The fact that such a lot in a town or city may have been 
used as an approach to the mansion, or for purposes of ornamenta- 
tion or pleasure only, would not divest it of its homestead char- 
acter. The law in such a case would not make the distinction be- 
tween necessity and convenience determine the homestead character 
of the property. Id. 

9. See opinion for a charge of the court, which, though abstractly 
proper, was calculated to mislead the jury, by withdrawing from 
their consideration the question of fact as to whether certain prop- 
erty was a part of the homestead. Id. 

10. The right of homestead does not attach until the property is 
paid for; until then, the husband may, without consulting the wife, 
renounce,-the land to the holder of a lien thereon, or incumber 
it by a mortgage to him with right of possession in the mortgagee. 
De Bruhl v. Maas, 464. 

11. Two adjoining parcels of land separated by a partition fence 
belonged to a man and his wife, who occupied as their home a resi- 
dence on one of them; each parcel was improved, having on it a 
dwelling house, with outhouses. The husband executed in Feb- 
ruary, 1876, a deed of trust to secure a loan on the parcel of land, 
the houses on which were not then actually occupied by him. The 
wife did not join in the deed. In a suit between the wife, asserting 
homestead rights, and the purchaser at sheriff's sale, after foreclosure 

of the lien, held — 
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HOMESTEAD — continued. 


1. If the money was loaned and the deed of trust executed be- 
fore the husband and wife asserted a homestead claim to, and 
used the place for, homestead purposes, the homestead right 
could not attach so as to defeat the trust deed. 

2. In the absence of such assertion of homestead claim and exer- 
cise of homestead use, the husband could execute a valid trust 
deed on the property to secure aloan. Peregoy v. Kottwitz, 497. 
12. See statement of case for a charge of the court in regard to a 

claim of homestead rights, which was sustained. Id. 

18. A homestead in a city, town or village may consist of one or 
more lots, but there is nothing in the constitution and laws that 
forces the homestead character on a lot or lots adjoining the one 
on which the residence is situate. Whether such lot or lots are 
part of the homestead isa question of fact for the jury, to be deter- 
mined by the evidence; and there are two requisites that must con- 
cur to make them a part of the homestead: 1st. The owner must 
intend the property asa part of hishomestead. 2d. He must in some 
way useitas such. Andrews v. Hagadon, 571. 

14. See opinion for facts held not sufficient to invest property 
claimed asexempt from forced sale, with homestead attributes, and 
also for facts not sufficient to constitute married children constitu- 
ents of the family. Jd. 

15. The homestead, though situate on land in which the claim- 
ant of homestead rights owns but an undivided interest, is pro- 
tected by the constitution from forced sale. Jenkins v. Volz, 636. 

16. Ina suit to foreclose a mortgage on land, an undivided in- 
terest in which is claimed by the defendant, who asserts homestead 
rights, his plea setting up such interest, and stating facts showing 
his inability to designate before partition his homestead bound- 
aries, presents a valid defense. Id. 

17. The failure of one asserting homestead rights to designate 
the homestead boundaries cannot authorize the forced sale of the 
homestead under judicial process. Id. 

18. The constitutional protection against forced sale of two hun- 
dred acres as a rural homestead, not only protects the home, when 
established on land owned jointly with another, but if partition 
with other joint owners should be impracticable, the homestead 
right would attach to and protect the proceeds of sale made for 
partition, to the extent of the homestead value. Id. 

19. Clements v. Lacey, 51 Tex., 150, discussed, and distinguished 
from the present case. Id. 

20. When the holder of a mortgage desires to subject to the pay- 
ment of his debt the interest of the debtor in land, in excess of 
the homestead right, and there are other joint owners of the land. 
the better practice is to make the other joint owners parties, for 
purposes of partition before sale. Id. 
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HORSE RACE. See WaGer, 1. 


HUSBAND AND WL’. See Action, 2. CoMMUNITY PPOPERTY. 


HOMESTEAD. PARTIES, 16, 20. PURCHASER, 4. Trust DEED. 1, 2. 

1. In the absence of evidence to the contrary, all property found 
in the possession of the husband is community property. Coax v. 
Miller, 16. 

2. A post-nuptial agreement between the husband and wife, 
that the wife shall be jointly interested with the husband in a 
mercantile establishment, one-half of the profits of which shall 
be her separate property, cannot change their property rights to 
that of partners, or convert community property into the separate 
property of the wife. Such a result would be in conflict with and 
subversive of the law regulating marital rights in Texas. Pasch. 
Dig., arts. 2749, 4632-5, 4641-2. Jd. 

3. Though the husband may, if it be done bona fide and openly, 
reimburse the wife from community or his separate property, ad- 
vances received from her, in preference to his other creditors, or 
make her a direct gift of his separate property or the community, 
a mere agreement between husband and wife cannot change the 
character and nature of their rights and interests in property owned 
and acquired by them, from that prescribed by law, and thereby 
relieve it from liability to be taken in satisfaction of community 
debts. Id. 

4. Property purchased during marriage, whether by the husband 
or wife, is community property and not the separate estate of the 
purchaser, unless made with separate funds. Jd. 

5. See opinion for facts, under which a purchase at execution 
sale by the wife, of property levied on to satisfy a judgment 
against the husband, would vest no right im the wife as against the 
creditors of the husband attacking the sale for fraud, even though 
the amount of the bid was paid from the separate funds of the wife. 
Id. 

6. The doctrine that the husband or wife could not be a witness 
for or against each other, prior to the adoption of the Revised 
Statutes, had no application to a case in which the husband was 
offered as a witness ina suit brought by himself to recover the sepa- 
rate property of the wife, or for the conversion thereof; in such 
case he might testify. Turnley v. T. B. & I. Co., 451. 

i. This case distinguished from Gee v. Scott, 48 Tex., 510. Jd, 


IMPROVEMENT OF SIDEWALKS. See CITIEs anp Towns. 








‘ORPORATED COMPANY. See RatLway CoMPANIEs, 

1. An incorporated fire company in a municipal corporation was, 
on occasions of fire, under the absolute control of the chief engi- 
neer, who discharged the company when the fire was subdued. 
After the company was discharged, the owner of property on which 
a fire had occurred, employed the company to remain on the prem- 
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INCORPORATED COMPANY — continued. 


ises and do work with the engine in extinguishing the embers of the 
fire, which could have been done with a few buckets and manual 
labor. In a suit to recover against the, property owner for the 
extra labor, held — 

1. The property owner was liable for the value of the extra 
labor, there being nothing to show that the chief engineer acted 
in bad faith in discharging or calling off the company from 
further attention to the fire. 7. C. P. & M. Co. v. M. F. Co., 


319. 


INJUNCTION. See Boarp or EQUALIZATION, 5. 


1. A party seeking by injunction equitable relief against an al- 
leged unauthorized action by the board of equalization, must estab- 
lish clearly facts showing that the board had acted illegally and 
without authority. I. &G. N. R. R. Co. v. Smith County, 1. 

2. In a suit by injunction to enjoin a sale about to be made 
under a deed of trust, the maker of the trust deed, being directly 
interested in the subject matter, should be made a party; the omis- 
sion to make him a party, objection being made, will be cause for 
reversal of a judgment rendered therein. Abrahams v. Vollbaum, 
226. 

3. Eight years after the rendition of a monied judgment 
against a party in a justice’s court, he obtained an injunction to re- 
strain its collection, on the ground that he had never been served 
with process, was not a citizen of the county when the judgment 
was rendered, and would not have been indebted on a fair scttle- 
ment to him who obtained the judgment. The judgment entry of 
the justice of the peace recited the appearance of the party by at- 
torney, naming the atterney. Held — 

1. There is a marked distinction between a question of mere 
personal privilege to be sued in the precinct and county of one’s 
residence, and of jurisdiction proper, which cannot be waived. 

2. The justice’s court having jurisdiction of the subject matter, 
if the party was irregularly sued in a precinct or county where 
he did not reside, it would have jurisdiction over the person also, 
if the privilege of being sued elsewhere was not pleaded in abate- 
ment. 

3. No opinion expressed as to whether a party thus sued could, 
'n the district court, by suit in the nature of a bill in equity, con- 
trovert the sheriff's return showing service, and by parol establish 
that there was in fact no service or appearance. If this were 
permitted, it would only be on distinct and clear averments, sup- 
ported by clear and satisfactory evidence. 

4, There was no allegation in the pleading denying the recita- 
tion of the judgment, which showed an appearance by attorney, 
or that he did not in fact have notice of the judgment, nor was 
the delay in seeking relief explained. 
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INJUNCTION — continued. 

5. It devolved on the party, not only to show that the judg- 
ment was fraudulently or unduly obtained, but that he hala good 
legal or equitable defense. 

6. Though the party alleged that he was not indebted to him 
who obtained the judgment, he failed to establish it by evidence. 

7. The judgment of the district court, declaring null and void 
the judgment of the justice of the peace, was erroneous. Mas- 
terson v. Ashcom, 324. 

4. An injunction to restrain the collection of a monied judg- 
ment rendered by a court of competent jurisdiction, which 
issued more than a year after the rendition of the judgment, no 
sufficient reason appearing why the writ was not sooner applied for, 
and no fraud being alleged in its procurement, was properly dis- 
solved. Jfiller v. Clements, 351. 

5. An injunction bond, instead of being executed for double 
the amount of the monied judgment, the collection of which was _ 
enjoined, was executed for a smaller amount than the judgment. 
On dissolution of the injunction, judgment was rendered against 
the plaintiff and his securities for so much of the principal debt as 
was covered by the bond. Heid — 

1. The plaintiff and his securities could not complain, since they 
would have been liable to a judgment for the full amount of the 
debt enjoined, had a proper bond been executed. Id. 

6. Injunction issued in 1878 from the district court, to restrain 
the sheriff from collecting $376.47 due for taxes. There was no 
allegation of damage sustained, or that the sale of the land levied 
on for taxes would cloud the title or work irreparable mischief. 
Held — 

1. The district court had no jurisdiction. 

2. The remedy should have been sought in the county court, 
where the power to grant relief ina proper case was full, ade- 
quate and complete. Moody & Jamison v. Cox, 492. 


INNOCENT PURCHASER. See Bona FIDE PURCHASER. FRAUDULENT 
CONVEYANCE, 2. QUIT-CLAIM DEED, 1. 

1. Such an irregularity, as a failure of the officer to call on the 
judgment debtor to point out property before levy, will not affect 
the title of a purchaser not connected with it. Donnebaum v. 
Tinsley, 362. 


INTEREST. See Tax COLLECTOR, 21. 

1. The assessments made by the city of Galveston to reimburse 
the city for sidewalk improvements, made by it under ordinance of 
May 7, 1874, bore interest. It was competent for the city to regu- 
late the interest on the installments, so as to secure full reimburse- 
ment. City of Galveston v. Heard, 420. 
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JOINDER OF PARTIES. 


1. Husband and wife may join as plaintiffs in an action for dam- 
ages for the wrongful seizure by attachment of property exempt by 
law from forced sale. Craddock v. Goodwin, 578. 

2. The same strictness of pleading in regard to joinder of parties 
and causes of action, does not prevail in Texas as is observed in 
states where the distinction between law and equity forms of action 
is recognized, Id. 


JUDGE. See DISQUALIFICATION OF JUDGE. 


JUDGMENT. See COLLATERAL PROCEEDING. FINAL JUDGMENT. 


1. A void judgment is one so utterly null within itself, that it is 
not susceptible of ratification or confirmation, and its nullity 
cannot be waived. Such isthe judgment of a court having no juris- 
diction over the subject matter adjudicated. A voidable judg- 
ment is one rendered by a court having jurisdiction, but which is 
irregularly and erroneously rendered. Such a judgment is valid 
until vacated by a direct proceeding instituted for that purpose, or 
until reversed on appeal or writ of error; it becomes valid by failure 
within the proper time to have it annulled, or by subsequent ratifi- 
cation or confirmation. Murchison v. White, 78. 

2. The legal effect of a judgment in the supreme court, which 
provides that ‘‘ appellants recover of appellee all costs in this behalf 
expended,” is a recovery of judgment for all costs of appeal in both 
the supreme and district courts. Under such a judgment execution 
issues from the supreme court for costs of appeal incurred in that 
court, while the cost of the transcript and all other costs of appeal 
are collected under execution issuing from the district court. Bon- 
ner v. Wiggins, 149. 

3. See statement of case for citation to bring in new parties de- 
fendant, which, though not in all respects strictly regular, showed 
with sufficient certainty who were the defendants to the action, to 
authorize a judgmentin default of answer. Bell v. Vanzandt, 150. 

1, A judgment rendered in favor of parties, not mentioned as 
parties in the pleadings, is error. Id. 

5. A judgment rendered by acourt of competent jurisdiction, par- 
titioning real estate, was objected to in a collateral proceeding, be- 
cause it appeared from evidence altunde that one of two partners, 
between whom and another party the partition was made, was dead 
when the judgment was rendered; held, that the judgment was prop- 
erly admitted in evidence, the record showing an acquiescence of 
all parties in interest, and the objection being raised by one not 
interested under the partition. Howard v. McKenzie, 171. 

6. A judgment against one of three defendants, the record fail- 
ing to disclose whether the other two were served, made a volun- 
tary appearance, or what action was taken regarding them, is not a 
final judgment. Rodrigues v. Trevino, 198. 
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JUDGMENT — continued. 








7. See statement and opinion for a case in which there was no 
such privity between the owner of property improved, and sub-con- 
tractors, as to authorize a personal judgment in favor of the latter 
against the former. Sens v. Trentune, 218. 

8. When on an inspection of the record it appears that the 
error committed by the district court consisted in enforcing a ven- 
dor’s lien for the payment of a debt, ona larger interest in land than 
that to which the lien rightfully attached, and the record discloses 
the specific interest that is subject to the lien, the judgment will be 
reversed and reformed in the supreme court so as to enforce the 
lien, on the interest subject to it. Peel v. Gary, 253. 

9. An erroneous instruction will not vitiate a judgment, unless 
shown to have produced actual or possible injury to appellant. 
Loper v. Robinson, 510. 

10. Eight years after the rendition of a monied judgment against 
a party in a justice’s court, he obtained an injunction to restrain its 
collection, on the ground that he had never been served with pro- 
cess, was not a citizen of the county when the judgment was ren- 
dered, and would not have been indebted on a fair settlement to 
him who obtained the judgment. The judgment entry of the jus- 
tice of the peace recited the appearance of the party by attorney, 
naming the attorney. Held— 

1. There is a marked distinction between a question of 
mere personal privilege to be sued in the precinct and county of 
one’s residence, and of jurisdiction proper, which cannot be 
waived. 

2. The justice’s court having jurisdiction of the subject matter, 
if the party was irregularly sued in a precinct or county where he 
did not reside, it would have jurisdiction over the person also, if 
the privilege of being sued elsewhere was not pleaded in abate- 
ment. 

3. No opinion expressed as to whether a party thus sued could, 
in the district court, by suit in the nature of a bill in equity, con- 
trovert the sheriff's return showing service, and by parol establish 
that there was in fact no service or appearance. If this were 
permitted, it would only be on distinct and clear averments, sup- 
ported by clear and satisfactory evidence. 

4, There was no allegation in the pleading denying the recita- 
tion of the judgment, which showed an appearance by attorney, 
or that he did not in fact have notice of the judgment, nor was 
the delay in seeking relief explained. 

5. It devolved on the party, not only to show that the judgment 
was fraudulently or unduly obtained, but that he had a good 
legal or equitable defense. 

6. Though the party alleged that he was not indebted to him 
who obtained the judgment, he failed to establish it by evidence. 
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JUDGMENT — continued. 

7. The judgment of the district court, declaring null and void 
the judgment of the justice of the peace, was erroneous. Mas- 
terson v. Ashcom, 324. 

11. See statement of case for motion to substitute a judgment 
which had been destroyed, held sufficient under the act of April 14, 
1874. Craddock v. Scarborough, 346. 

12. A motion to substitute a destroyed judgment of the district 
court alleged that it was affirmed in the supreme court against 
the judgment debtors and their sureties; held error to substitute 
the judgment against the sureties on the appeal bond, they not 
having been cited to answer, and no judgment against them being 
prayed for. Id. 

13. See opinion for application of the maxim, ‘‘ De minimis non 
curat lea.” Id. 

14. An injunction to restrain the collection of a monied judgment 
rendered by a court of competent jurisdiction, which issued more 
than a year after the rendition of the judgment, no sufficient reason 
appearing why the writ was not sooner applied for, and no fraud 
being alleged in its procurement, was properly dissolved. Miller vy. 
Clements, 351. 

15. Suit was brought against the husband and wife jointly 
on two notes; one executed by the wife before marriage, the other 
by the husband alone. With no suggestion of the death of the wife, 
scire facias was issued by the clerk to make her legal representa- 
tives parties; the cause proceeded to trial, and judgment was ren- 
dered against the husband alone, with execution authorized against 
the estate of his ‘‘deceased” wife in the hands of the husband. 
Held — 

1. The judgment against the separate property of the wife in 
the hands of the husband was error. 

2. The fact that the record disclosed that seire facias had been 
issued and served on certain parties, as being the heirs of the de- 
ceased wife, did not bring them before the court, unless based on 
a suggestion of record of the wife’s death. 

3. Price v. Wiley, 19 Tex., approved. 

4, The husband was not liable for the debt of the wife con- 
tracted before marriage. Siese v. Malsch, 355. 

16. A judgment is voidable when rendered against a resident 
minor defendant who has no general guardian, and who has not 
been served personally with process, even though he is represented 
by a guardian ad litem. Wheeler v. Ahrenbeak, 535. 

17. The acceptance of serwice by a minor defendant is not equiv- 
alent to the personal service required by the statute to be made by 
the officer, and a judgment against the minor will be reversed on 
appeal or error, when this personal service has not been obtained. Id. 

18. A domestic judgment of a court of general jurisdiction upon a 
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JUDGMENT — continued. 


subject matter within the ordinary. scope of its power, is entitled to 
such absolute verity that in a collateral action, even when the record 
is silent as to notice, the presumption, when not contradicted by 
the record itself, that the court had jurisdiction of the person also, 
is so conclusive, that evidence aliunde will not be heard to contra- 
dict it. Tennell v. Breedlove, 540. 


JUDGMENT CREDITOR. See Bona FipeE PURCHASER, 1. 
JUDGMENT LIEN. See LIEN, 3. 


1. A judgment upon which executions have been regularly issued 
from time to time as prescribed by law, operates as a lien upon land 
acquired after the rendition of the judgment in the county in which 
the judgment is rendered. Barron v. Thompson, 235. 

2. Though execution may issue within a year after the rendition 
of judgment, it does not continue the judgment lien until the judg- 
ment becomes dormant, unless due diligence is used to enforce the 
lien. Jd. 


JUDICIAL SALE. See DEED, 3. 


JURISDICTION. See ADMINISTRATION, 45. JUDGMENT, 9, 14. PRE- 








SUMPTION, 1. 

1. The action of the probate court having jurisdiction over the 
subject matter, in granting letters of administration, cannot be col- 
laterally attacked. Rodgers v. Kennard, 30. 

2. A defendant whose place of residence was described in the pe- 
tition as being in a different county from that in which the suit was 
brought, filed his plea to the jurisdiction, and afterwards, at the 
same term, procured a continuance of the cause without asking the 
judgment of the court on his plea. At a subsequent term of the 
court the cause was tried without regard to the plea to the jurisdic- 
tion. Held— 

1. That there was no error. 

2. That affirming on this point the decision of the court below, 
it is not intended to pass on the question of venue in suits on ad- 
ministrators’ bonds. Peveler v. Peveler, 53. 

3. The county court is, with reference to matters of probate, and 
pertaining to administration of estates, a court of general jurisdic- 
tion. Murchison v. White, 78. 

4. The record ina suit in debt on a promissory note disclosed the be- 
ginning of the action in the county court, and its termination by a 
judgment in the district court, but revealed no cause for the trans- 
fer of jurisdiction. The debt claimed to be due was on a promissory 
note for $328.95, less credits indorsed. Held, that if the suit was 
properly cognizable in the district court, it was only in the exercise 
of some special jurisdiction, in favor of which no presumption 
must be indulged. Bruhn v. National Bank, 152. 
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JURISDICTION — continued. 


5. When a marriage has been solemnized in Texas, and cause for 
divorce exists for acts committed in Texas, her courts have juris- 
diction to annul the contract of marriage, though at the time the 
defendant in a suit for that purpose may be permanently residing 
in a foreign jurisdiction. Trevino v. Trevino, 261. 

6. The second section of the act of April 7, 1874, governing 
changes of venue, provides that on granting a change of venue, 
‘**the cause shall be removed to some adjoining county, the court 
house of which is nearest’ the court house of the county in which 
the suit is pending,” etc. Held — 

1. The nearest court house, in the meaning of the statute, is not 
necessarily the one nearest by geometrical measurement, but may 
be the one most convenient of access, and nearest by the usual 
traveled route. 

2. The question as to which county is the nearest, must be 
determined by the judge who orders the change of venue, and 
cannot be reopened by the court to which the venue is changed 
Shaw v. Cade, 307. 

7. Eight years after the rendition of a monied judgment against 
a party hha justice’s court, he obtained an injunction to restrain 
its collection, on the ground that he had never been served with 
process, was not a citizen of the county when the judgment was 
rendered, and would not have been indebted on a fair settlement to 
him who obtained the judgment. The judgment entry of the jus- 
tice of the peace recited the appearance of the party by attorney, 
naming the attorney. Held — 

1. There is a marked distinction between a question of mere 
personal privilege to be sued in the precinct and county of one’s 
residence, and of jurisdiction proper, which cannot be waived. 

2. The justice’s court having jurisdiction of the subject matter, 
if the party was irregularly sued in a precinct or county where 
he did not reside, it would have jurisdiction over the person also, 
if the privilege of being sued elsewhere was not pleaded in 
abatement. Masterson v. Ashcom, 324. 

8. The plaintiff sued for damages caused to his land and the im- 
provements thereon, situate on the south bank of the Rio Grande 
river in Mexico, by obstructions placed in the bed of said river by 
defendant, on the Texas side thereof, in the county of Cameron, 
in which county the defendant resided, and the suit was brought. 
On the question of jurisdiction, held — 

1. The technical rules of the common law have no more to do 
in determining the venue of acause in Texas, than the rules of 
the common law governing the form and names of actions. 

2. If the state failed to give to one of its citizens a remedy 
against others for such an injury as the one complained of, it 

would fail to observe the constitutional pledge promising a rem- 
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JURISDICTION — continued. 


edy by due course of law for injury done, in lands, person or repu- 

tation, as plainly as if it refused a remedy for an injury inflicted 

in a foreign jurisdiction to one’s goods or person. 

3. Article 1198 of the Revised Civil Statutes subjects every citizen 
to be sued in the county of his domicile, subject to certain excep- 
tions, of which this is not one. That article annuls the technical 
rule of the common law regarding transitory and local »ctions. 

4, The 13th exception toart. 1198 has no application in this case, 
and the action was maintainable in Cameron county, as the county 
of defendant’s residence, not only under the general provisions of 
that article, but under the eighth subdivision of it. Armendiaz v. 
Stillman, 623. 

9. A state court does not lose its jurisdiction of the person of a 
defendant on account of his being adjudicated a bankrupt, nor will 
it take notice of proceedings in bankruptcy in a federal court un- 
less properly presented in such way that they may be judicially 
acted on. Miller v. Clements, 351. 

10. The district court has original jurisdiction to try the right to 
the office of mayor of an incorporated city, such office being of the 
value of five hundred dollars, unless the right thereto was res adjudi- 
cata by reason of the action of the board of alderman, and may 
enforce its judgment by mandamus. Milliken v. City Council of 
Weatherford, 388. 

11. This case distinguished from Brannan v. The City of Weath- 
erford, 53 Tex., 330. 

2. The statute (art. 3431, R. S$.) which confers power on a board 
of aldermen to remove a mayor, when in their judgment there is 
sufficient cause for his removal, does not confer unlimited discretion, 
but can be exercised only when he has committed an offense, recog- 
nized as such by law. Id. 

13. The act of a city council in removing the mayor of the city 
because he had rented a house to a lewd woman, was unauthorized 
and void. Id. 

14. Injunction issued in 1878 from the district court, to restrain 
the sheriff from collecting $376.47 due for taxes. There was no alle- 
gation of damage sustained, or that the sale of the land levied on 
for taxes would cloud the title or work irreparable mischief. Held — 

1. The district court had no jurisdiction. 
2. The remedy should have been sought in the county court, 
where the power to grant relief in a proper case was full, ade 

quate and complete. Moody & Jamison v. Cox, 492. 


LACHES. 








1. The holder of a note given for the purchase money for land 
acquires an equitable lien on the land, but not such legal or eqm- 
table title to the land as will enable him to maintain trespass to try 
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LACHES — continued. 
title against the vendee or a subsequent purchaser, when by his 
laches his remedy on the note has become barred by limitation. 
Elliott v. Blane, 216. 


LAND. See ADMINISTRATOR’S SALE, 1. DESCRIPTION. DURESS, 1. 
LAND CERTIFICATE. LIMITATION. LOCATION. PATENT. 


LANDLORD AND TENANT. See VENDOR AND VENDEE, 1. 

1. A lot owner in the city of Galveston holds his lot subject to 
the burthen of improving or being charged with the cost of im- 
proving the sidewalk in front thereof; and his lessee holding sub- 
ject to the same charge, he can no more recover damages from 
the city for abandoning the completion of partial improvements 
on the sidewalk which the owner should have made than the owner 
himself could. Highland v. Galveston, 527. 


LAND CERTIFICATE. 

1, Land covered by a bounty warrant issued in 1839 by the sec- 
retary of war of the republic of Texas, to the heirs of one who fell 
at the storming of the Alamo, approved by the commissioner of 
claims, on which patent issued, became assets in the hands of an 
administrator. In this respect it differs from a pure donation made 
by the government to the heirs. Rodgers v. Kennard, 30. 

2. The owner of certain land certificates deposited them with 
an agent for safe keeping and sale, together with complete trans- 
fers in blank, properly acknowledged. The agent deposited the cer- 
tificates and transfers in blank as collateral security for a loan. In 
a suit by the former owner to recover the certificates, held — 

1. The fact that the blanks in the transfers were not filled up 
did not render the transfers invalid. 

2. The land certificates, not being located, were personal prop- 
erty; as such were subject to verbal sale and delivery, and such 
sale need not be evidenced by writing. 

3. There is no analogy between the transfer of such certificates 
and the transfer of non-negotiable notes; the former is governed 
by the statute and the rules of mercantile law, the latter by the 
rules applicable to sales of personal property. 

4, There was nothing in the mere fact of hypothecating the 
certificates to put a party advancing money on inquiry as to 
who was the real owner. 

5. The bank having no notice of the former owner’s claim, had 
the right to rely on the certificates for the reimbursement of tlie 
loan. 

6. Whether the certificates constituted that character of real 
estate security which the bank was prohibited from taking, coula 
not be inquired into by an individual; that being a matter be- 
tween the bank and the government. 
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LAND CERTIFICATE — continued. 

7. Equity will not permit a party to take advantage of the 
defect in the form and manner of a conveyance to which he is a 
party, to the detriment of innocent parties. 

8. The validity of instruments under seal in which blanks are 
left does not rest solely on the doctrine of estoppel, but o2 ex- 
press or implied parol authority given by the grantor to the party 
receiving the instrument to fill such blanks. Stone v. Brown, 33%. 
3. Though a formal judgment should be rendered in the district 

court on the disclaimer of a party defendant, as to such defendant, 

yet if the cause proceeds to trial and judgment without further no- 
tice of the defendant who disclaims, the supreme court will, on 
appeal, regard the action as having been dismissed as to him, not- 

withstanding the failure of the record to show the fact. Gullett v. 

U’Connor, 408. 

4. An unconditional headright certificate, issued by the board of 
Jand commissioners for Jasper county, January 9, 1849, and ap- 
proved by the traveling board, which during the same year was 
surveyed, and the survey returned to the general land office, con- 
ferred upon the owner thereof a title to the land covered by the 
location, superior to that resulting from a junior location and 
patent made and issued in 1877. Id. 

5. The right to appropriate public land under such certificate, 
became by its location, survey and return to the general land office, 
vested before the repeal of the act authorizing a patent, which 
vested right has never been forfeited or annulled. Id. 

6. If further legislation was necessary to authorize the issuance 
of a patent on such location, the failure to legislate did not affect 
the right secured by the prior location and survey, and cannot aid 
a patent issued on a subsequent unauthorized location of the same 
land by another party. Id. 

7. Though the issuance of patent on the junior location was in 
violation of the constitution, the patent is voidable only. It may 
be cancelled and annulled: ist. At the suit of a party having a 
prior equitable title. 2d. The legal title vested by the patent may, 
in a proceeding in equity, be divested out of the patentee, and 
vested in the prior and better equitable right; but no one but he 
who is connected with, or holds and claims under, the prior equi- 
table title, can impeach the patent issued on the junior location or 
resist a recovery of the land by the patentee, by reason of the su- 
perior equity of the prior locator. Id. 

8. See opinion for facts in favor of one in possession, and 
claiming title under the prior location, and against a subsequent 
patentee, on which a presumption would arise that would enable 
him to defend successfully, though unable to connect by regular 
conveyance with the prior locator. Id. 
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LEGISLATIVE POWER. See ConsTITUTIONAL LAW 


1, The legislative action cannot be made to retroact upon past 
controversies, and to reverse decisions which the courts in the ex- 
ercise of their jurisdiction have made; this would not only be the 
exercise of judicial power, but would be its exercise in its most ob- 
jectionable form. Such a doctrine would make the legislature a 
court of review, to which parties might appeal when dissatisfiea 
with the rulings of a court. Milam County v. Bateman, 153. 

2. The state has no power to take from a county, school land 
which it had acquired legally, and arbitrarily give it, as was at- 
tempted by the act of July 21, 1870, to private parties. Jd. 

3. The act of July 21, 1870, under which the legislature at- 
tempted, for the relief of settlers on Milam county school lands, 
to authorize the issuance of patents in violation of the law, as al- 
ready decided by the supreme court, was judicial and not legislative, 
and was unconstitutional. Id. 

4, The legislature, as the representative of the state sovereignty, 
can exercise absolute power, when not restrained by constitutional 
prohibition, over the political rights of counties; and those rights 
are not within the constitutional prohibition against retroactive 
laws, and those which impair vested rights. The property rights 
of a county, however, are protected by the same constitutional 
guaranties which protect the property of the citizen. Id. 


LESSOR AND LESSEE. 


1. A lot owner in the city of Galveston holds his lot subject to 
the burthen of improving or being charged with the cost of im- 
proving the sidewalk in front thereof; and his lessee holding subject 
to the same charge, he can no more recover damages from the city 
for abandoning the completion of partial improvements on the 
sidewalk which the owner should have made, than the owner him- 
self could. Highland v. The City of Galveston, 527. 


LEVY. 





1. See statement of case and opinion for description of land in a 
levy of execution and a sheriff's deed, held to be too vague and in- 
definite. Mitchell v. Ireland, 301. 

2. A constable’s deed described land levied on, and attempted to 
be conveyed to a purchaser at execution sale, as ‘‘one hundred ana 
fifty acres of land out of the I. E. Austin grant, on the west side of 
the Brazos river, seven or eight miles above the town of Colum- 
bus.” Held — 

1. The deed was void for uncertainty in the description of the 
property attempted to be conveyed. 

2. The purchaser’s title at execution sale does not depe.d on the 
officer’s deed, but on the regularity of each step (including a levy 
which describes the land with sufficient certainty), required by 
law of the officer, prerequisite to a valid sale. Donnebaum v. 

Tinsley, 362. 
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LEWD WOMEN. See Crty ORDINANCES. 


LIEN. See JUDGMENT LIEN. MECHANIC'S LIEN. PLEADINGS, 4. 


1, A judgment upon which executions have been regularly issued, 
from time to time as prescribed by lav, operates as a lien upon 
land acquired after the rendition of the judgment in the county in 
which the judgment is rendered. Barron v. Thompson, 235. 

2. Though execution may issue within a year after the rendition 
of judgment, it does not continue the judgment lien until the 
judgment becomes dormant, unless due diligence is used to enforce 
the lien. Jd. 

3. A judgment was rendered October 8, 1874, on which no exe- 
cutions issued between April 10, 1875, and April 15, 1878. Held, 
that the judgment constituted no lien on the property of the judg- 
ment debtor. The judgment was not dormant, but its lien was 
lost. Ficklin v. McCarty, 370. 


LIMITATION. See LACHES, 1. POSSESSION, 1. 








i. A bond for title to land, made December 5, 1839, and recorded in 
1853, which did not recite a consideration, is not void. The fact 
that it did not recite a consideration is not necessarily inconsistent 
with ‘‘ intrinsic fairness and honesty,” and it may constitute a link 
in a chain of title from and under the sovereignty of the soil. 
Such a bond may constitute such ‘‘ color of title” as would sustain 
the defense, by one in possession of the land, under the three years’ 
statute of limitations. Downs v. Porter, 59. 

2. Though a consideration must be proved when affirmative relief 
is sought by suit for specific performance, on a bond to convey land, 
yet this is not required when such a bond is relied on as color of 
title, under the defense of the three.years’ statute of limitations. Id. 

3. However defective title may be under which one in possession 
claims land, it is nevertheless such color of title as to make the 
possession adverse. Id. 

4. A suit filed by heirs to set aside a judgment rendered by a pro- 
bate court, for alleged fraud in the administrator in procuring it, 
must be filed within two years after the removal of disability, and is 
in substance a bill of review. Murchison v. White, 78. 

5. The possession of the vendee under an executory contract may 
become so far adverse that he may acquire a title by limitation. 
Howard v. McKenzie, 171. 

6. Under the statute in force in 1869, authorizing citation by pub- 
lication in a justice’s court (Pasch. Dig., art. 1190), a judgment by 
default, based on a citation by publication, made on an affidavit 
that the residence of the defendant was unknown to affiant, is void, 
that fact appearing upon the record; and may be attacked collater- 

ally. Stegall v. Huff, 193. 

7. Such service should be strictly construed. Id. 

8. A sale of land made under execution based on such a judgment 
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LIMITATION — continued. 


could not divest title. The owner would not be bound to re‘and 
the purchase money paid before being entitled to recover ina suit 
against a purchaser in possession, nor could the purchaser sustain 
limitation of three years under his deed. Id. 

9. An occasional use of land for the purpose of cutting timber, 
unaccompanied with actual residence on the land, is not such 
possession as will support the five years’ statute of limitations. Jd. 

10. Seguin v. Maverick, 24 Tex., 526, discussed. MeAnear v. 
Epperson, 220. 

11. Proceedings by bill of review under the statute (Pasch. Dig., 
arts. 4616, 4617, 1488, 1489, 1496), or in the nature of a bill of review 
in chancery, must have been commenced, if instituted by heirs, in 
any event within two years after the youngest attains his major- 
ity. Id. 

12. Art. XII, sec. 43 of the constitution of 1869, which suspended 
statutes of limitation of civil suits from January 28, 1861, to March 
30, 1870, did not apply to the statute requiring the prosecution of 
writs of error within two years from the date of the judgment. Id. 

13. Thelimitation of four years did not apply to actions on assess- 
ments made under city ordinances for sidewalk improvements, 
prior to enactment of the Revised Statutes. City of Galveston v. 
Heard, 420. 

14. Limitation on acoupon attached to a bond begins to run from 
the date when the coupon is due, and not from the maturity of the 
bond. Galveston v. Loonie, 517. 

15. Though possession of land for five years, under a deed ‘‘ or deeds 
duly registered,” must be shown to successfully defend under the 
plea of five years’ limitation, it is not essential that the deed thus 
registered should have been correctly copied in every particular by 
the recording clerk. If it is copied with sufficient accuracy to en- 
able persons examining the record to see that the record and the 
deed are for the same land, it is sufficient. Woodson v. Allen, 551. 


LOCATION AND SURVEY. 


1. A valid location on vacant land, and a survey thereunder, con- 
stitutes a vested right, and the legislature does not retain the abso- 
lute disposition of the land until the patent issues. Milam County 
v. Bateman, 153. 

2. An unconditional headright certificate, issued by the board of 
land commissioners for Jasper county, January 9, 1840, and ap- 
proved by the traveling board, which during the same year was 
surveyed, and the survey returned to the general land office, con- 
ferred upon the owner thereof a title to the land covered by the 
location, superior to that resulting from a junior location and patent 
made and issued in 1877. Gullett v. O'Connor, 408. 

3. The right to appropriate public land under such certificate be- 
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LOCATION AND SURVEY —continued. 


came by its location, survey and return to the general land office, 
vested before the repeal of the act authorizing a patent, which 
vested right has never been forfeited or annulled. Jd. 

4, If further legislation was necessary to authorize the issuance 
of a patent on such location, the failure to legislate did not affect 
the right secured by the prior location and survey, and cannot aid 
a patent issued on a subsequent unauthorized location of the same 
land by another party. Id. 

5. Though the issuance of patent on the junior location was in 
violation of the constitution, the patent is voidable only. it may 
be cancelled and annulled: ist. At the suit of a party having a 
prior equitable title. 2d. The legal title vested by the patent may, 
in a proceeding in equity, be divested out of the patentee, and vested 
in the prior and better equitable right; but no one but he who is 
connected with, or holds and claims under, the prior equitable title, 
can impeach the patent issued on the junior location or resist a re- 
covery of the land by the patentee, by reason of the superior equity 
of the prior locator. Id. 

6. See opinion for facts in favor of one in possession, and claim- 
ing title under the prior location, and againsta subsequent patentee, 
on which a presumption would arise that would enable him to de- 
fend successfully, though unable to connect by regular conveyance 
with the prior locator. Id. 

7. The doctrine heretofore announced in favor of a pre-emptor, 
that after discovering that land purchased by him is vacant, he is 
not bound to surrender or abandon the possession, but may take 
steps to pre-empt it, extended so as to authorize the vendee to secure 
it by locating a certificate. Howard v. McKenzie, 171. 


MANDAMUS. 


1. The district court has original jurisdiction to try the right to 
the office of mayor of an incorporated city, such office being of the 
value of five hundred dollars, unless the right thereto was res ad- 
judicata by reason of the action of the board of aldermen, and may 
enforce its judgment by mandamus. Milliken v. City Council, 
388. 

2. This case is distinguished from Brannan v. The City of Weath- 
erford, 53 Tex., 330. Jd. 


MANDATE. 


MARITAL RELATIONS. 








1. When a judgment of the district court is affirmed by the su- 
preme court, and the mandate filed with the district clerk, no fur- 
ther order is required to authorize the district clerk to issue execution 
thereon. Lemmel v. Pauska, 505. 


See DIVORCE. 
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MEASURE OF DAMAGES. 


1. A railway company is not liable under the statute for interest 
on the value of stock or cattle killed by their locomotives or cars. 
The value of the stock killed or injured at the time of the killing is 
the measure of damages under the statute. R. S., art. 4245. H. & 
T. C. R..R. Co. v. Muldrow, 233. 


MECHANIC'S LIEN. 


1. To enable one who performs labor for acontractor to the bene- 
fit of alien, he must give notice of his claim in some way to the 
owner of the property before he has paid the contractor in full for 
the building or improvements which the contractor is employed to 
construct. <A petition in such case which fails to allege this is bad. 
Sens v. Trentune, 218. 

2. Under the act of 1876, in order to fix and secure an artisan’s 
or mechanic’s lien, it was essential that a copy of the bill of partic- 
ulars should be delivered to the debtor, and in seeking to foreclose 
the bill, the burden of proof was upon the party asserting its ex- 
istence to show that the bill of particulars had been thus delivered. 
Lee v. Phelps, 367. 

3. In order to enable one to avail himself of the benefits of the 
statute regulating mechanics’ liens (Laws of 15th Leg., 91), he must 
show by competent evidence that the bill of particulars was recorded 
and a copy thereof served on the party owing the debt. To fix the 
lien the provisions of the statute must be complied with in every 
essential particular. Lee v. O’Brien, 635. 


MERGER. See CONSOLIDATION OF RaILWAY COMPANIES. RAILWAY 


COMPANY, 1. 


MINOR. See ContTRACT, 138. 


1. A judgment is voidable when rendered against a resident 
minor defendant who has no general guardian, and who has not 
been served personally with process, even though he is represented 
by a guardian ad litem. Wheeler v. Ahrenbeak, 535. 

2. The acceptance of service by a minor defendant is not equiva- 
lent to the personal service required by the statute to be made by 
the officer, and a judgment against the minor will be reversed on 
appeal or error, when this personal service has not been obtained. Jd. 

3. A railway company contracted with a boy fifteen years old for 
his services as brakeman on its railway without the consent of the 
mother, his only living parent. Held — 

1. The employment was a wrong done the mother. 

2. Unless the boy had sufficient discretion to comprehend and 
guard against the dangers of the employment, when fully ex- 
plained to him, as they should have been, the contract with him 
would not place him in the position of an employee or preclude 
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MINOR — continued. 


a recovery for injuries suffered from the negligence of co- 
employees. 

38. Though a minor may be of sufficient age and discretion to 
justify his employment as a brakeman, whether he could be thus 
properly employed or not, is a qnestion for the jury. Hamilton 
v.G. H. &S. A. R’y Co., 556. 

4, See statement and opinion for facts which did not justify a 
charge of the court in regard to the employment of a minor as a 
brakeman on a railway. Id. 


MORTGAGE. 








1. If it be doubtful whether the parties to an instrument intended 
a mortgage or a conditional sale, courts of equity will consider the 
transaction as a mortgage. If the relation of debtor and creditor 
remains, and a debt still subsists, it is a mortgage; but if the debt 
be extinguished by the agreement of the parties, or the money ad- 
vanced is not by way of loan, and the grantor has the privilege of 
refunding, if he pleases, by a given time, and thereby entitles him- 
self to a reconveyance, it is a conditional sale. De Bruhl v. Maas, 
464, 

2. The right of homestead does not attach until the property is 
paid for; until then, the husband may, without consulting the wife, 
renounce the land to the holder of a lien thereon, or incumber it by 
a mortgage to him with right of possession in the mortgage. Jd. 

3. A vendor, to secure the unpaid purchase money on land, 
received a promissory note, which recited that it was given for pur- 
chase money, and as further security a deed of trust was executed 
by the purchaser. In default of payment the purchaser recon- 
veyed, and leased from the vendor the premises, contemporaneous 
with which a written memoranda was executed, to the eifect that 
if the rent was punctually paid each month, the original vendor 
would give the lessee ‘‘a chance” to repurchase the property, at the 
amount due on the same under the original contract. The original 
purchase money note was retained by the vendor, and suit brought 
thereon, praying that the deed of trust, reconveyance, lease and 
written memoranda be decreed to constitute a mortgage, and for 
judgment on the amount due on the note with decree of foreclosure, 
etc. Held — 

1. Whether the original vendor still retained the lien which he 
preserved by virtue of the deed of trust, or whether the new 
agreement was given asa cumulative and auxiliary security for, 
and in lieu of it, the judgment for the plaintiff would be equally 

well supported. 

2. The effect of the mortgage deed and the lease, construed to- 
gether, was to add to the plaintiff's former rights, as a mere naked 
mortgagee, that of a mortgagee in possession of the mortgaged 
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MORTGAGE — continued. 

property (the lease acknowledging the plaintiff's possession and 

right thereto). 

3. The above conclusions were reached on evidence, from which 
it could be reasonably inferred that the deed of trust was not 
abrogated; that there was no novation of the contract, and that 
the subsequent contracts entered into by the parties were not in- 
tended to affect the conditional sale of the property, but to vary 
the obligation only, by increasing the security which originally 
existed. Id. 

4. Though an agreement in writing to execute a mortgage on 
specific property will be enforced in equity, parol testimony will not 
be admitted to aid, by adding to and varying an imperfect agree- 
ment in writing, so as to convert that into a mortgage, or an agree- 
ment to make a mortgage, which on its face expresses no such 
purpose. Boehl v. Wadgymar, 589. 

5. No resulting trust exists in favor of one who pays the purchase 
money for land by way of loan to another, when the conveyance is 
executed, not to the lender, but the borrower. Id. 

6. Resulting trusts are not created by agreement; they arise alone 
from the acts of parties. Id. 

7. See statement of case for an agreement to execute a mortgage 
which could not be enforced. Jd. 


MOTION.FOR REHEARING. See REHEARING, 1. 


MOTION TO SUBSTITUTE DESTROYED JUDGMENT. See Jupa- 
MENT, 10, 11. 


MULTIFARIOUSNESS. 
1. See statement of case for a petition complaining of many mat- 
ters, but held not liable to exception for myultifariousness. Crad- 
dock v. Goodwin, 578. 


NECESSARY PARTIES. 

1. In a proceeding against a sheriff and his securities, to recover 
money in his hands, the proceeds of property sold under attach- 
ment, in a proceeding to which the plaintiff was not a party, prose- 
cuted on the ground that the plaintiff was a joint owner of the 
property sold, the defendant in attachment is a necessary party. 
Rodrigues v. Trevino, 198. 


NEGLIGENCE. See DaAMaAGEs, 10-15. DRUNKENNESS. RAILWAY 
COMPANY, 5. 


NOTICE. See Bona FIDE PURCHASER, 1. CITIES AND Towns, 7. 
COMMISSION MERCHANT, 3. CONTINUANCE, 4. FRAUDULENT CON- 
VEYANCE, 1, 2. PLEADING, 2. PURCHASER, 4, 6. STATUTES 
CONSTRUED, 382. 
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NOTICE — continued. 

1. A purchaser ata judicial sale is chargeable with notice whether 
the court had jurisdiction to pronounce the judgment under which 
the sale was made. Stegall v. Huff, 193. 

2. When neither the charter nor any legislative act requires notice 
to the abutter or lot owner, in order to make him liable to pay the 
cost of sidewalk improvements, then it is not essential that he re- 
ceive notice, either actual or constructive. City of Galveston v. 
Heard, 420. 


OFFICE. See FORFEITURE, 3. 


OFFICER. See Sanary. 

1. The acts of de facto deputy assessors, in raising the valuation 
of property listed for taxes, are not rendered invalid because they 
may have been legally disqualified from acting as deputies by rea- 
son of their holding other offices. JT. & P. R’'y Co. v. Harrison 
County, 119. 


OPINIONS OF SUPREME COURT. See Commission OF ARBITRATION 
AND AWARDS, 2, 3. 


ORDER OF SALE, See EXEcUTION SALB, 5. 


PAROL TESTIMONY. 

1. Though an agreement in writing to execute a mortgage on 
specific property will be enforced in equity, parol testimony will 
not be admitted to aid, by adding to and varying an imperfect agree- 
ment in writing, so as to convert that into a mortgage, or an agree- 
ment to make a mortgage, which on its face expresses no such 
purpose. Boehl v. Wadgymar, 589. 


PARTIES. See NECESSARY PARTIES. 

1. The general rule is, that while administration is pending on 
an estate, a suit for the recovery of the property of the estate should 
be brought by the administrator. To this rule the following ex- 
ceptions exist, viz.: 1. When the administrator cannot or will not 
act for the protection of those beneficially interested. 2. When 
land adversely possessed by those claiming under the administrator, 
through deeds made in his individual and representative capacity, 
is sued for by the heirs or those claiming under them. In such case 
the interest of the administrator would be antagonistic to those 
claiming, and he could not move as a plaintiff in a suit in their 
behalf. Rodgers v. Kennard, 30, 

2. Chevallier v. Wilson, 1 Tex., 198, and Newson v. Chrisman, 9 
Tex., 116, discussed. Id. 

8. So long as there are unpaid debts due an estate, the re- 
covery for an injury to the estate should be assets in the hands of 
the administrator and suit should be brought in his name. Peveler 
v. Peveler, 53. 

VoL. LIV— 46 
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4. In order for heirs to maintain a suit on the administrator's 
bond, they must show an injury to them as heirs. If there are 
creditors whose claims might absorb the estate, the injury is, prima 

facie at least, to the estate and to the creditors, and not to the heirs. 
Id. 
5. Probate law of 15th legislature, sec. 41, construed. Jd. 
3. In a suit by heirs against an administrator on his bond, it 
was alleged that there was ‘‘no pending administration on the 
estate, the administration of defendant having been closed by his 
removal.” The evidence showed unsettled claims and a pending 
administration. Held — 
1. The heirs prima facie could not maintain the suit. 
2. The defendants were not required to plead in abatement the 
non-joinder of the administrator. 
3. The case was one in which the evidence negatived the right 
of action claimed. Id. 


_ 


7. Where the plaintiff in an action dies, an alleged assignee 
cannot, over the objection of the defendant, come in and prosecute 
the suit, until the legal representatives or heirs of the deceased have 
had an opportunity to admit or contest his right. If, however, the 
defendant acquiesces in such a procedure, he may be precluded 
from subsequently objecting. Howard v. McKenzie, 171. 

8. Moore v. Rice, 51 Tex., 290, approved. 

9. The fact that a defendant asked to have the administratrix of 
a deceased plaintiff made a party, and also that a third party 
claiming an interest be also made a party plaintiff, will not pre- 
clude him from objecting in time to the action of the court in per- 
mitting the cause to proceed to judgment with such third party 
substituted for the administratrix. Jd. 

10. A defendant asked that the administratrix of an estate claim- 
ing an adverse interest, and who had succeeded a former admin- 
istrator who had been plaintiff, be made a plaintiff, and that. scire 
facias issue to make a third party claiming the interest of the estate 
a plaintiff. The third party appeared and pleaded, claiming the 
interest of the estate; the administratrix did not appear. The third 
party procured a change of venue, and two years afterwards, for 
the first time, the defendant, on the eve of trial, objected to pro- 
ceeding with the cause, on account of the fact that the admimis- 
tratrix had not been made a party. Held, that the objection came 
too late. Id. 

11. A purchaser of land after his vendor had prepared a peti- 
tion in a suit to recover it, but before the filing of the petition, is 
not a purchaser .pendente lite; he cannot make himself a party 
plaintiff in the suit on the death of his vendor until the heirs or 
legal representatives of the original plaintiff are first made par- 
ties. Id. 
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PARTIES — continued. 

12. In a suit by injunction to enjoin a sale about to be made under 
a deed of trust, the maker of the trust deed, being directly interested 
in the subject matter, should be made a party; the omission to make 
him a party, objection being made, will be cause for reversal of a 
judgment rendered therein. Abrahams v. Vollbaum, 226. 

13. Prior to the adoption of the Revised Civil Statutes, a suit 
instituted by next friend, for his mother, alleged to be non compos 
mentis, and minors, was not authorized. A special guardian for 
the minors should have been appointed, though the laws now in 
force omit this requirement. Jd. 

14. An aduit who is non compos mentis might be represented in 
a suit involving his interest prior to the adoption of the code, as in 
the case of a minor, by special guardian; it was competent for 
the court to satisfy itself of the mental condition of the party in 
interest, and being satisfied, to allow the suit to proceed, without 
formal inquest of lunacy being made. Id. 

15. Anderson v. McKay, 30 Tex., 186, and Moreland v. Barnhardt, 
44 Tex., 275, approved. Id. 

16. A defendant in trespass to try title answered, denying that 
he was in possession, and after averring that he had sold and con- 
veyed the land after the filing of the petition, but before service of 
sitation on him, and without knowledge that he was sued, asked 
that his vendee be made a party defendant. Held — 

1. The answer was properly disregarded by the court. 

2. The refusal to make the defendant’s vendee a party, even if 
he might properly have been made a party, was not an error of 
which the defendant could complain. Stewart v. Kemp, 248. 

17. The husband may maintain in his own name an action to re- 
cover the separate property of the wife, or for the wrongful conver- 
sion thereof. Turnley v. T. B. & I. Co., 451. 

18. A church asssociation, which, after the passage of the act con- 
cerning corporations of 1874, failed to organize under the provisions 
of that act, and file its charter with the secretary of state, was in- 
capable of suing as a corporation, or of holding real estate. Tun- 
stall v. Wormley, 476. 

19. A suit may be maintained by one or more of the beneficiaries 
of a charity for the benefit of all, against a trustee, when the parties 
are numerous, when the trustee attempts to pervert the trust fund 
to improper uses, or to deprive the beneficiaries of its enjoyment. Jd. 

20. In an action to cancel and declare void a pre-emption survey, 
alleged to have been fraudulently procured by the party in posses- 
sion, and to compel a survey thereof for the plaintiff, the county 
surveyor is a proper party defendant. Young v. O'Neal, 544. 

21. Husband and wife may join as plaintiffs in an action for dam- 
ages for the wrongful seizure by attachment of property exempt by 
law from forced sale. Craddock v. Goodwin, 578, 
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PARTIES — continued. 

22. The same strictness of pleading in regard to joinder of parties 
and causes of action does not prevail in Texas as is observed in states 
where the distinction between law and equity forms of action is 
recognized. Id. 


PARTIES AND PRIVIES. See CoLLATERAL PROCEEDING, 2. 
PARTITION. See COLLATERAL PROCEEDING, 5. 


PARTNERSHIP. See COLLATERAL PROCEEDING, 5. 

1. An individual creditor has no superiority of claim against indi- 
vidual assets over a partnership creditor. Cox v. Miller, 16. 

2. Although a contract of partnership may be illegal, it does not 
follow that it is illegal or immoral for the parties to it, to fairly 
adjust the profits and losses that have resulted from it. Pfeuffer 
v. Maltby, 454. 

3. After a partnership confessedly against public policy has 
been carried out, and money contributed by one of the parties has 
passed into other forms, a partner in whose hands the profits are, 
after the results of the partnership enterprise are completed, cannot 
refuse to account for and divide on the ground of: the illegal char- 
acter of the original contract. Id. 


PARTY INTERESTED. See ADMINISTRATION, 13. 


PATENT. See STATUTES CONSTRUED, 10. 

1. An unconditional headright certificate, issued by the board of 
land commissioners for Jasper county, January 9, 1840, and ap- 
proved by the traveling board, which during the same year was sur- 
veyed, and the survey returned to the general land office, conferred 
upon the owner thereof a title to the land covered by the location, 
superior to that resulting from a junior location and patent made 
and issued in 1877. Gullett v. O'Connor, 408, 

2. The right to appropriate public land under such certificate, be- 
came by its location, survey and return to the general land office, 
vested before the repeal of the act authorizing a patent, which 
veted right has never been forfeited or annulled. Id. 

8. If further legislation was necessary to authorize the issuance of 
a patent on such location, the failure to legislate did not affect the 
right secured by the prior location and survey, and cannot aid a 
patent issued on a subsequent unauthorized location of the same 
land by another party. Id. 

4. Though the issuance of patent on the junior location was in 
violation of the constitution, the patent is voidable only. It may 
be cancelled and annulled: ist. At the suit of a party having a 
prior equitable title. 2d. The legal title vested by the patent may, 
in a proceeding in equity, be divested out of the patentee, and 
vested in the prior and better equitable right; but no one but he 
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PATENT — continued. 
who is connected with, or holds and claims under the prior equitable 
title, can impeach the patent issued on the junicr location or resist 
a recovery of the land by the patentee, by reason of the superior 
equity of the prior locator. Id. 


PLEADING. See EsTaTES OF DECEDENTS, 6. JUDGMENT, 9. ME- 
CHANIC’S LIEN, 1. PRACTICE IN DISTRICT CouRT, 4. SEtT-OFF. 

1. Inan action of trespass to try title, when the defendant claims 
title through a sheriff’s deed under judgment and execution against 
the plaintiff, the plaintiff is not required to deraign title beyond 
himself, as a common source, nor is he required to allege the com- 
mon source of title in order to introduce evidence of it. Stegall v. 
Huff, 193. 

2. To entitle one who performs labor for a contractor to the bene- 
fit of a lien, he must give notice of his claim in some way to the 
owner of the property before he has paid the contractor in full for 
the building or improvements which the contractor is employed to 
construct. A petition in such case which fails to allege this is bad. 
Sens v. Trentune, 218. 

3. A defendant in trespass to try title answered, denying that he 
was in possession, and after averring that he had sold and conveyed 
the land after the filing of the petition, but before service of cita- 
tion on him, and without knowledge that he was sued, asked that 
his vendee be made a party defendant. Held — 

1. The answer was properly disregarded by the court. 

2. The refusal to make the defendant’s vendee a party, even if 
he might properly have been made a party, was not an error of 
which the defendant could complain. Stewart v. Kemp, 248. 

4. See statement of case for a petition which sought a personal 
judgment and the enforcement of a lien, which, though it would 
have been regarded as defective on special demurrer, was good on 
general demurrer. Green v. Dallahan & Co., 281. 

5. It is not necessary to set forth in the petition the minute details 
of a contract on which suitis brought, to authorize its introduction 
in evidence. It is sufficient if it sets forth the contract according 
to its true and legal import and effect, asa whole. Wooters v. I. & 
G. N. R. R. Co., 294. 

6. When suit is brought on a contract, which on its face refers 
to a contingency, on the happening of which the defendant should 
be discharged from liability, it does not devolve on the plaintiff to 
anticipate the defense, by averring that the contingency had not 
happened; but if the defendant relies on it as a defense, he must 
allege and prove that it did happen. Id. 

7. See statement of case for allegations in an answer in a suit on 
written contract, which, in the absence of an averment that the 
defendant was fraudulently induced to suppose that the written 











726 INDEX. 


PLEADING — continued. 
contract contained stipulations not embraced in it, was held bad on 
demurrer. Id. 

8. An amendment which was filed to a pleading before the adop- 
tion of the present rules by the supreme court did not have the 
effect to withdraw the pleading amended, or to suppress or sup- 
plant any of its allegations, except in so far as the amendment 
effected that result by legal construction. H. & T. C. R. R. Co. 
v. Shafer, 641. 


PLEDGOR AND PLEDGEE. See ATTACHMENT, 5. 


POSSESSION. See ADVERSE POSSESSION. EVIDENCE, 1, 3. TRESPASS 
TO Try TITLE, 6. 

1. The possession of the vendee under an executory contract may 
become so far adverse that he may acquire a title by limitation. 
Howard v. McKenzie, 171. 

2. The doctrine heretofore announced in favor of a pre-emptor, 
that after discovering that land purchased by him is vacant, he is 
not bound to surrender or abandon the possession, but may take 
steps to pre-empt it, extended so as to authorize the vendee to secure 
it by locating a certificate. Id. 


POST-NUPTIAL AGREEMENT. See HUSBAND AND WIFE, 2, 3. 
PRACTICE IN DISTRICT COURT. See CONTINUANCE. DEPOSITIONS, 
1, 2,3. PARTIES, 9. 

1. When an instrument of writing is upon its face so ambiguous 
as to forbid the court as a matter of law to declare its legal effect, 
its construction should be left to the jury as a matter of fact. 
Rodgers v. Kennard, 30. 

2. The court may in its discretion refuse to entertain an objection 
to a question propounded to a witness unless the ground of objec- 
tion be stated; but should a general objection be entertained, and 
correctly sustained, it would be no ground for reversal, no substan- 
tial error having been committed. Flanagan v. Womack, 45. 

3. A defendant whose place of residence was described in the pe- 
tition as being in adifferent county from that in which the suit was 
brought, filed his plea to the jurisdiction, and afterwards, at the 
same term, procured a continuance of the cause without asking 
the judgment of the court on his plea. At a subsequent term of 
the court the cause was tried without regard to the plea to the 
jurisdiction. Held — 

1. That there was no error. 
2. That affirming on this point the decision of the court be- 
low, it is not intended to pass on the question of venue in suits on 

administrators’ bonds. Peveler v. Peveler, 53. 
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4, Suit was brought on appellant’s bond, made by reference a part 
of the amended original petition, marked ‘‘ Ex. A. herewith filed.” 
The file mark of the amended petition was November 7, 1878. In 
the transcript the copy of a bond is found in all respects answering 
the description of the one sued on except the file mark, which was 
September 14, 1878, the date stated by appellant in his brief as the 
date when the original petition was filed, the same having been 
omitted from the transcript. The tenor and effect of the bond was 
not set forth in the petition in terms. Held — 

1. The bond appearing in the record must be treated as the ex- 
hibit referred to in the amended petition. 

2. Though the petition was defective in failing to allege the 
tenor and effect of the bond, it was sufficient to allow of its ad- 
mission in evidence, there being no special exception raising the 
question of its sufficiency relied on at the trial. Id. 

5. When suit is brought upon an administrator's bond, executed 
on the day when the inventory and appraisement were filed, which 
is in the amount required by law, and which from the date of its 
execution remained in official custody, the burthen of proving that 
it has been altered as to its amount is upon the defendants. Jd. 

6. Where the plaintiff in an action dies, an alleged assignee can- 
not, over the objection of the defendant, come in and prosecute the 
suit, until the legal representatives or heirs of the deceased have 
had an opportunity to admit or contest his right. If, however, the 
defendant acquiesces in such a procedure, he may be precluded from 
subsequently objecting. Howard v. McKenzie, 171. 

7. Moore v. Rice, 51 Tex., 290, approved. Jd. 

8. The fact that a defendant asked to have the administratrix of 
a deceased plaintiff made a party, and also that a third party claim- 
ing an interest be also made a party plaintiff, will not preclude him 
from objecting in time to the action of the court in permitting the 
cause to proceed to judgment with such third party substituted for 
the administratrix. Id, 

9. A defendant asked that the administratrix of an estate claim 
ing an adverse interest, and who had succeeded a former adminis- 
trator who had been plaintiff, be made a plaintiff, and that scir 
facias issue to make a third party claiming the interest of the 
estate a plaintiff. The third party appeared and pleaded, claiminy 
the interest of the estate; the administratrix did not appear. The 
third party procured a change of venue, and two years afterwards, 
for the first time, the defendant, on the eve of trial, objected to 
proceeding with the cause, on account of the fact that the adminis 
tratrix had not been madea party. Held, that the objection came 
too late. Id. 

10. A purchaser of land, after his vendor had prepared a petition 
in a suit to recover it, but before the filing of the petition, is not a 
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PRACTICE IN DISTRICT COURT — continued. 


purchaser pendente lite; he cannot make himself a party plaintiff 
in the suit on the death of his vendor until the heirs or legal repre- 
sentatives of the original plaintiff are first made parties. Jd. 

11. In an action of trespass to try title, when the defendant claims 
title through a sheriff’s deed under judgment and execution against 
the plaintiff, the plaintiff is not required to deraign title beyond 
himself, as a common source, nor is he required to allege the com- 
mon source of title in order to introduce evidence of it. Stegall v. 
FTuff, 193. ‘ 

12. The rule that an application for continuance will not b2 
regarded when made by a defendant who has interposed no defense 
except a general denial, is limited to cases in which the general de- 
nial constitutes no defense. Where, under a general denial, the 
defendant would be allowed to introduce rebutting evidence, it is 
sufficient to authorize the consideration of an application for con- 
tinuance. Texas Transportation Co. v. Hyatt, 213. 

13. It is not the general rule, that, on a first application for con- 
tinuance, the application must show that the fees of the’ absent 
witnesses have been tendered. Id. 

14. The fact that the names of the securities to an appeal bond, 
given to remove a cause from the county to the district court under 
act of August 9, 1876, did not appear in the body of the bond, or 
that the principals did not sign the same, would not render it in- 
valid. San Roman v. Watson, 254. 

15. See statement of case for a petition which sought a personal 
judgment and the enforcement of a lien, which, though it would 
have been regarded as defective on special demurrer, was good on 
general demurrer. Green v. Dallahan, 281. 

16. See statement of case for motion to substitute a judgment 
which had been destroyed, held sufficient under the act of April 
14, 1874. Craddock v. Scarborough, 346. 

17. A motion to substitute a destroyed judgment of the district 
court alleged that it was affirmed in the supreme court against 
the judgment debtors and their sureties; held error to substitute 
the judgment against the sureties on the appeal bond, they not hav- 
ing been cited to answer, and no judgment against them being 
prayed for. Id. 

18. See opinion for application of the maxim, ‘‘ De minimis non 
curat lex.” Id. 

19. An injunction bond, instead of being executed for double the 
amount of the monied judgment, the collection of which was en- 
joined, was executed for a smaller amount than the judgment. On 
dissolution of the injunction, judgment was rendered against the 
plaintiff and his securities for so much of the principal debt as was 
covered by the bond. Held— 

1. The plaintiff and his securities could not complain, since they 
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would have been liable to a judgment for the full amount of the 

debt enjoined, had a proper bond been executed. Jfiller v. 

Clements, 351. 

20. A state court does not lose its jurisdiction of the person of a 
defendant on account of his being adjudicated a bankrupt, nor will 
it take notice of proceedings in bankruptcy in a federal court, 
unless properly presented in such way that they may be judicially 
acted on. Id. 

21. Suit was brought against the husband and wife jointly on 
two notes; one executed by the wife before marriage, the other 
by the husband alone. With no suggestion of the death of the 
wife, scire facias was issued by the clerk to make her legal repre- 
sentatives parties; the cause proceeded to trial, and judgment was 
rendered against the husband alone, with execution authorized 
against the estate of his ‘‘deceased” wife in the hands of the hus- 
band. Held — 

1. The judgment against the separate property of the wife in 
the hands of the husband was error. 

2. The fact that the record disclosed that scire facias had been 
issued and served on certain parties, as being the heirs of the de- 
ceased wife, did not bring them before the court, unless based on 
a suggestion of record of the wife’s death. 

3. Price v. Wiley, 19 Tex., approved. 

4. The husband was not liable for the debt of the wife con- 
tracted before marriage. Siese v. Malsch, 355. 

22. A citizen of the county in which a suit was pending was sub- 
poenaed as a witness in the cause; before trial he removed from the 
county, and his deposition was taken. He then removed back to 
the county, and attended court from term to term until trial of the 
cause, claiming his fees for attendance as a witness. Held, that 
his fees for attendance as a witness were properly allowed. All- 
bright v. Corley, 372. 

23. Parties are chargeable with notice of the materiality of each 
link in their chain of title, and the trial of a cause will not be post- 
poned to procure absent testimony of that character, unless due 
diligence has been used to procure it. McFaddin v. Preston, 403. 

24. If a party to a civil suit fails to demand a jury on the first 
day during the term on which the docket is called for the purpose 
of granting applications for juries, he cannot, as a matter of right, 
afterwards demand that his case shall be tried by a jury. Id. 

25. A mere interest in the question involved in a suit pending, 
there being no actual interest in the subject matter of litigation, 
does not disqualify a judge from sitting on the trial of a cause, 
under art. V, sec. 11 of the constitution. Id. 

26. Under article 2257 of the Revised Civil Statutes, the necessity 
of proving a deed offered in evidence as at common law, can only 
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PRACTICE IN DISTRICT COURT —continued. 
be obviated by first having it recorded in the office of the clerk of 
the proper county after being proven or acknowledged in the man- 
ner provided by law, and then filed among the papers of the cause 
and three days’ notice given to the opposing party, etc. The notice 
of an intention to use the deed in evidence, given before its regis- 
tration, is not sufficient. Id. 

27. Though a formal judgment should be rendered in the 
district court on the disclaimer of a party defendant, as to 
1 such defendant, yet if the cause proceeds to trial and judgment 
without further notice of the defendant who disclaims, the supreme 
court will, on appeal, regard the action as having been dismissed as 
to him, notwithstanding the failure of the record to show the fact. 
Gullett v. O'Connor, 408. 

28. When an original petition, in which a creditor seeks a 
foreclosure of a vendor's lien on land, contains a general description 
of the same, but is deficient in certainty, a copy of which is served 
on the defendant, the plaintiff may file an amended petition contain- 
ing a more specific description of the land without having the defend- 
ant served with a copy thereof. Lewis v. Dennis, 487. 

29. In a suit on a promissory note, which declares the exist- 
ence of a lien on land for its payment, if the defendant fails 
to answer, and no jury is demanded by the plaintiff, it is the duty 
of the clerk to calculate the amount due, and judgment may be 
rendered, and an order of sale issued, on no other evidence than the 
note sued on. Id. 

30. When judgment is rendered against the principal in a note, 
and also against an indorser, on a petition which asks execution 
against the indorser only, in the alternative, it is error to render 
judgment directing execution against the property of both, jointly. 
Id. 

31. When judgment is rendéred foreclosing a lien on an undi- 
vided interest in land, situate in several counties, the proper prac- 
tice is to direct the order of sale to the sheriff of neither county as 
such, but toa commissioner appointed to sell. Jd. 

32. When a judgment of the district court is affirmed by the su- 
preme court, and the mandate filed with the district clerk, no 
further order is required to authorize the district clerk to issue 
execution thereon. Lemmel v. Pauska, 505. 





PRACTICE IN SUPREME COURT. See AMENDMENT, 1. JUDGMENT, 
9. PLEADING, 1. REHEARING, 1, 5. 

1. See case for facts improperly excluded on the trial, but of 
such a character as not to authorize a reversal of the judgment. 
Flanagan v. Womack, 45. 

2. The court may in its discretion refuse to entertain an objection 
to aquestion propounded to a witness unless the ground of objection 
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be stated; but should a general objection be entertained, and cor- 
rectly sustained, it would be no ground for reversal, no substan- 
tial error having been committed. Id. 

3. Anassignment of errors, which alleges error ‘“‘in overruling 
plaintiff's motion for a new trial for the eleven reasons therein con- 
tained,” is too general to require the court to pass upon it. Id. 

4. The legal effect of a judgment in the supreme court, which pro- 
vides that ‘‘appellants recover of appellee all costs in this behalf 
expended,” is a recovery of judgment for all costs of appeal in both 
the supreme and district courts. Under such a judgment execu- 
tion issues from the supreme court for costs of appeal incurred in 
that court, while the costs of the transcript and all other costs of 
appeal are collected under execution issuing from the district court. 
Bonner v. Wiggins, 149. 

5. A motion for rehearing in the supreme court, if one of several 
opposing parties to the proceeding is not represented by counsel, 
should state the name and residence of the party, that a copy of 
the motion may be served on him; and in such case, where no service 
is sought or obtained, the motion will not be entertained. Howard 
v. McKenzie, 171. 

6. When there is sufficient competent evidence to sustain the 
judgment of the district court, in a cause tried without the in- 
tervention of a jury, the judgment will not be reversed on account 
of the erroneous admission of evidence. Clayton v. McKinnon, 
206. 

7. When on an inspection of the record it appears that the error 
committed by the district court consisted in enforcing a vendor's 
lien for the payment of debt, on a larger interest in land than that 
to which the lien rightfully attached, and the record discloses the 
specific interest that is subject to the lien, the judgment will be re- 
versed and reformed in the supreme court so as to enforce the lien, 
on the interest subject to it. Peel v. Gary, 253. 

8. The discharge in bankruptcy of an appellant, pending the ap- 
peal in the supreme court of this state of a cause appealed by him, 
does not entitle him to its dismissal nor prevent an adjudication 
thereof. Burnett v. Waddell, 273. 

9. The doctrine in Hickcok v. Bell, 46 Tex., 610, reaffirmed. Jd. 

10. The jurisdiction, organization and modes of procedure of 
the supreme court are not adapted to the introduction of original 
pleas therein. Id. 

11. When, in an action on account, the charge of the court im- 
properly limits the amount of recovery to a specified amount, the 
judgment will be reversed, unless on a consideration of the evidence 
it should manifestly appear that a verdict for a different amount 
than that found would have been so clearly erroneous that it 
should have been set aside. Id. 
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12. See opinion for assignment of errors too general to invoke 
the consideration of the supreme court. Green v. Dallahan & Co., 
281. 

13. No affirmance on certificate without reference to the merits r 
can be had, unless the citation in error showing the date of the 
filing of the petition in error, the names of the parties according to 
such petition, the description of the judgment as therein given, 
and that the writ of error and supersedeas, if any have been granted, 
has been served. McGuire v. Newbill, 317. 

14. A citation in error which undertakes to describe the judgment 
by mentioning nine hundred acres of land as the subject of it, and 
which refers to a copy of petition accompanying it for specific 
description, is not sufficient. Id. 

15. A compliance with the statute in the essential requisites of a 
citation in error may be waived by the defendant in error; but to 
entitle the defendant in error to an affirmance on certificate with- 
out reference to the merits, such waiver must be made in time to 
enable the plaintiff in error to file the transcript in the supreme 
court in the period required by law. Id. 

16. When the court adjudges the cost of a motion to retax 
costs against the party who files it, and who on his motion for re- 
hearing did not except to the action of the court adjudging the cost 
of the motion against him, it is too late to raise the question on 
error in the supreme court. Allbright v. Corley, 372. 

17. A charge of the court will not be considered on appeal unless 
there be a statement of facts in the record, except in a case 
where the pleadings contain matter which shows the charge to be 
necessarily erroneous. Pfeuffer v. Maltby, 454. 

18. An assignment of error embracing in general terms all the 
charges and instructions given by the court, is too general, and will 
not be considered. H. & T. C. R. R. Co. v. Shafer, 641. 


PRE-EMPTOR. 
1. In May, 1878, a plaintiff had settled on umappropriated 
public domain, and made improvements; in June, 1873, he left 
his furniture and stock in charge of the defendant, and remained 
absent until January, 1874, declaring to him when he left, that he 
would pre-empt the land if it was vacant. In December, 1873, the 
defendant pre-empted the land for himself. In July, 1874, the 
plaintiff attempted to pre-empt, and demanded a survey, which was 
refused. In asuit to compel a survey, and against the defendant 

in possession for damages, held — 
1. The plaintiff had until May 26, 1874, to make application for 
the land as a homestead, have it surveyed, and the field notes re- 
turned, and during that period no one could interfere with him 
by file or location. 
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2. After May 26, 1874, the plaintiff having taken no steps to pre- 
empt the land, it was subject to be appropriated by another. 

8. The ignorance of plaintiff as to whether the land was vacant 
could not alter his rights. 

4. Though the defendant's file and survey in December, 1873, as 
against plaintiff, was of no avail, yet, after the expiration of the 
time when plaintiff could have acquired title, there was no 
necessity for a resurvey. 

5. As between the government and all others except the plaint- 
iff, the file and survey of defendant of December, 1873, separated 
the land from the public domain. 

6. The plaintiff by his laches lost the right to question the file 
and survey of defendant. Young v. O'Neal, 544. 

2. This case distinguished from Thornton v. Murray, 50 Tex., 
168. Id. 


PRESUMPTION. See DISCLAIMER. GRANT, 4. HUSBAND AND WIFE, 
1. LOCATION AND SURVEY, 6. PATENT, 4. PRACTICE IN DISTRICT 
Court, 4. 

1. The record in a suit in debt on a promissory note disclosed the 
beginning of the action in the county court, and its termination by 
a judgment in the district court, but revealed no cause for the trans- 
fer of jurisdiction. The debt claimed to be due was ona promis- 
sory note for $328.95, less credits indorsed. Held, that if the suit 
was properly cognizable in the district court, it was only in the ex- 

eercise of some special jurisdiction, in favor of which no presump- 
tion must be indulged. Bruhn v. National Bank, 152. 

2. Suit for partition was brought in the probate court in 1868, 
praying for citation against ‘‘ A. B., guardian of C. D.;” the decree 
rendered in the cause recited that ‘‘C. D. appeared by his guard- 
ian,” and the partition made, directed that ‘‘ A. B. have and recover 
for the benefit of C. D.,” ete. On objection that it did not appear 
from the proceedings that A. B. was in fact the guardian of C. D., 
and if his guardian, that his appearance in the suit for partition 
was not shown, held — 

1. It will be presumed from the proceedings in the cause that 

the court had satisfactory evidence of the guardianship of A. B. 

2. It will be presumed that the guardian appeared either in per- 

son or by attorney. Clayton v. McKinnon, 206. 


PRINCIPAL AND SURETY. See APPEAL Bonp, 1. PRACTICE IN 
DISTRICT CouRT, 17. 


PROBATE MATTERS. See ADMINISTRATION. COLLATERAL PROCEED 
ING, 4. ESTATES OF DECEDENTS. 

1, When a probate court has opened jurisdiction in a matter of 

administration, under proceeding apparently regular, the presump- 
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PROBATE MATTERS — continued. 


tion that its jurisdiction properly attached is conclusive on a collat- 
eral attack. Murchison v. White, 78. 

2. Suit for partition was brought in the probate court in 1868, 
praying for citation against ‘‘ A. B., guardian of C. D.;” the decree 
rendered in the cause recited that ‘“‘C. D. appeared by his guard- 
ian,” and the partition made, directed that ‘‘ A. B. have and recover 
for the benefit of C. D.,” ete. On objection that it did not appear 
from the proceedings that A. B. was in fact the guardian of C. D., 
and if his guardian, that his appearance in the suit for partition 
was not shown, held — 

1. It will be presumed from the proceedings in the cause that 

the court had satisfactory evidence of the guardianship of A. B. 

2. It will be presumed that the guardian appeared either in per- 

son or by attorney. Clayton v. McKinnon, 206. 


PROMISSORY NOTE. See AcTION,3. EQUITABLE TITLE, 4. 


1. The blank indorsement of a purchase money note, or its trans- 
fer by delivery when made payable to bearer, passes to the owner 
thereof the vendor’s lien which secures it. De Bruhl v. Maas, 464. 

2. Part payment by a principal of a note, secured by trust 
deed, when the payment is made on a verbal promise to extend 
time of payment on the amount remaining, with no new, independ- 
ent consideration to support the promise, cannot operate as a release 
or waiver of right against sureties on the note or to enforce pay- 
ment by foreclosing the lien created by the trust deed. Andrews 
v. Hagadon, 571. 


PROTEST. See DurgEss, 1. 
PROTOCOL. See CONSTRUCTION. GRANT, 4. 


PUBLICATION. See CITIES AND Towns, 7. SERVICE. 
PUBLIC CHARITY. See CHURCHES. CORPORATIONS, 2. 
PUBLIC OFFICE. 





1. At a general election in 1880, an assessor of taxes was elected, 
who failed to qualify within the time prescribed by law, and who 
then presented to the commissioners’ court his resignation, which 
was accepted. Another assessor was then appointed by that tri- 
bunal, who accepted and qualified. In a contest between the ap- 
pointee and the old incumbent under a former election, involving 
the right to the office, held — 

1. The election, failure to qualify, resignation of the newly 
elected officer, and the appointment of one as his successor who 
qualified, ended the term of the old incumbent under a former 
election. 

2. The giving of the official bond was not acondition precedent 
to the title to the office divested by the election, but the failure to 
give it operated asa defeasance, which was a sufficient ground for 
a judicial declaration of forfeiture. The State v. Cocke, 482. 
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PUBLIC POLICY. 
1, Although a contract of partnership may be illegal, it does not 
follow that it is illegal or immoral for the parties to it, to fairly ad- 
just the profits and losses that have resulted from it. Pfeuffer v. 
{ Maltby, 454. 
2. After a partnership confessedly against public policy has been 
carried out, and money contributed by one of the parties has passed 
into other forms, a partner in whose hands the profits are, after the 
results of the partnership enterprise are completed, cannot refuse 
to account for and divide on the ground of the illegal character of 
the original contract. Id. 
PUNITORY DAMAGES. See EXEMPLARY DAMAGES. VINDICTIVE 
DAMAGES, 





PURCHASER. See ADMINISTRATOR’S SALE, 1. Descriprion 3. EqQut- 
TABLE TITLE, 2. INNOCENT PURCHASER. NOTICE, 1. TRESPASS TO 
TRY TITLE, 6. VENDOR AND VENDEE. 

1. Land paid for with community property was conveyed to the 
wife, and the amount paid was by the husband credited on an account 
due by him to the wifa for her separate means, which had been ap- 
propriated by him. The intention was to make the land the separate 
property of the wife, but the deed contained no such recital. Ina 
suit for the land between the wife and the purchaser of the same . 
under execution, in whose favor a judgment had been rendered 
against the husband, without other notice of the wife’s separate 
estate in the land than such as the deed to her imported, held — 

1. The fact that the deed was made to the wife did not consti- 
tute notice that it was her separate property. 

2. Such a deed cannot have engrafted on it a trust not expressed 
on its face, to the detriment of an innocent purchaser. 

3. The rights of the judgment creditor were so fixed by his 
judgment lien as to support the title derived through subsequent 
sale under execution, and this, though the judgment creditor was 
himself the purchaser, and credited the amount of his bid on the 
execution. Wallace v. Campbell, 87. 

2. Cooke v. Bremond, 27 Tex., 457; Kirk v. Navigation Co., 49 
Tex., 215; Grace v. Wade, 45 Tex., 522, approved. Id. 

3. A judgment creditor who purchases at execution sale, and has 
the amount of his bid credited on the execution, may be considered 
a bona fide purchaser; to hold otherwise might often result in the 
sacrifice of the property and loss of the debt, to the detriment of 
both debtor and creditor. Id. 

4, The wife, who, with her giusband, joins in a trust deed with 
one in whom the legal title is vested, conveying property then occu- 
pied by her under equitable right as a homestead, cannot assert her 
equitable title as against the purchaser at trust sale, who had no 
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notice of her equitable claim; by joining in the trust deed she admits 
in effect that the ownership of the property is in the holder of the 
legal title. Pepper v. Smith, 115. 

5. A purchaser of land after his vendor had prepared a petition 
in a suit to recover it, but before the filing of the petition, is not a 
purchaser pendente lite; he cannot make himself a party plaintiff 
in the suit on the death of his vendor until the heirs or legal repre- 
sentatives of the original, plaintiff are first made parties. Howard 
v. McKenzie, 171. 

6. A purchaser at a judicial sale is chargeable with notice whether 
the court had jurisdiction to pronounce the judgment under which 
the sale was made. Stegall v. Huff, 198. 

7. An appeal bond given to remove a cause to the supreme court, 
and conditioned as required by art. 1493, Pasch. Dig., operates a 
suspension of the power to sell under the judgment of the district 
court pending appeal, and one who purchases pending such appeal 
acquires no title. Burns v. Ledbetter, 374. 

8. When a judgment is valid, but an execution or sale thereunder 
is invalid, the purchaser will be entitled ordinarily to hold the 
property until he is reimbursed the amount paid by him, when 
he is not a party to the judgment, has been guilty of no fraud in 
the purchase, and the money paid by him has been applied to the 
judgment. Id. 

9. When, however, the purchaser was attorney for the plaintif 
in the judgment, and the money paid by him at execution sale liqui- 
dated but a portion of the judgment, he is not entitled to retain 
possession of the property until reimbursed, but is subrogated to 
the lien of the original judgment on the property purchased for the 
amount paid on that judgment, less the value of the use and occu- 
pation during the time he held possession of the property. Id. 

10. A. sold land to B., taking his notes for purchase money, but 
executing a deed which recited the payment of a full considerat+on. 
After the notes were barred by limitation, B. executed other notes 
for like amounts, on which suit was brought to subject the land 
to their payment, against a purchaser at execution sale, under a 
judgment against B., obtained after the making of the new notes. 
B. had been in possession from the date of his purchase, and the pur- 


chaser at execution sale had no notice of aclaim for unpaid purchase 
money. Held— 
1. The sheriff's deed vested the legal title to the land in the 
purchaser at execution sale. 
2. The holder of the new notes had no such equity as would 
defeat the legal title obtained by purchase at execution sale. Ar- 
ledge v. Hail & Co., 398. 


PURCHASER FOR VALUE. See INNOCENT PURCHASER. 
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PURCHASER PENDENTE LITE. See Partizs, 10. 


QUZERE. See ADMINISTRATOR’S SALE, 3. 

1, Whether, if the tax-payer should show that in the proper 
time and way he demanded, and was refused by a board of equali- 
zation, permission to be heard, and to adduce evidence that their 
valuation was excessive, the courts would grant relief, qure ? 
I.& G. N. R. R. Co. v. Smith County, 1. 

2. Whether a purchaser of land at tax sale, whose title is invalid, 
but who neither knew, nor by proper diligence could have known, 
when he purchased, the invalidity of his deed, is entitled to have 
refunded to him taxes which were a charge upon the land before 
the entering of a decree cancelling the tax deéd, queere. Stewart v. 
Kemp, 248. 


QUIT-CLAIM DEED. 
1. A party claiming land under a quit-claim deed cannot defend 
as a bona fide purchaser. Milam County v. Bateman, 153. 


RAILWAY COMPANY. 

1. Pending a suit begun by appellee against the Waco & N. W. 
Railway Company, July 16, 1870, the Houston & Texas C. R. R. 
Co. entered into a contract with the former road to aid in its 
construction. For a debt thus contracted the Waco & N. W. R. R. 
Co. was sold under a deed of trust given to the Houston & T. C. R. 
R., and the latter road, at the sale in February, 1873, became the 
purchaser of the property and franchises of the Waco &N. W. R. 
R. Afterwards, in May, 1873, an act of the legislature was passed 
for the merger of the two roads, making the sold-out road a part 
of the purchasing road. Afterwards, in January, 1877, the Hous- 
ton & T. C. R. R. was made a party defendant, charging that the 
contract between the roads was illegal, fraudulent and ultra vires, 
and seeking to make the purchasing road liable for the debts of the 
Waco & N. W.R. R. Held— 

1. Ordinarily, a consolidated corporation, for the purpose of 
answering for the liabilities of the old corporations, is deemed the 
same as each of its constituents, and may be sued under its new 
name for their debts as if no change had been made in the name 
or organization of the original corporation; but this rule is 
restricted to voluntary consolidations. 

2. The foundation of the liability of a consolidated corporation 
for the debts and liabilities of the constituent corporations must 
rest on agreement, either express or implied. 

3. The act of merger was not passed by the legislature, or ac- 
cepted in contemplation of an agreement between the companies, 
but because the trust sale had divested the Waco & N. W. R. R. 
Co. of all its property and franchises, and that the purchaser, be- 
ing a corporation, needed for that reason only, legislative sanction 
to authorize it to operate the road. 

VoL. LIV—47 
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4. If the Houston & T. C. R. R. Co. exceeded its powers in ac- 
quiring the property, it was a consummated transaction and could 
be impeached, if at all, for that reason, by the state alone. 

5. The purchasing road by its contract assumed only the liabili- 
ties created by the Waco & N. W. R. R. in the construction of its 
road after its first contract was made with the Houston & T. C. 
R. R. Co. 

6. That the act of merger did not affect the rights of either 
stockholders or creditors. 

7. That by accepting the conditions of the act of consolidation, 
the Houston & T. C. R. R. Co. did not subject itself to pay the 
liabilities of the sold-out road. H. & T. C. R. R. Co. v. Shirley, 
125. 

2. A railway company is not liable under the statute for interest 
on the value of stock or cattle killed by their locomotives or cars. 
The value of the stock killed or injured at the time of the killing i8 
the measure of damages under the statute. R.S., art. 4245. H. & 
T. C. R. R. Co. v. Muldrow, 233. 

3. A railway company obligated itself to locate its depot at the 
nearest practicable point within one mile of the court house. 
Held — 

1. The word practicable was not used in the contract as syn- 
onymous with possible. 

2. The road was only bound to locate its depot at the nearest 
pojnt within one mile of the court house, at which it could be 
done at a reasonable and ordinary cost, with reference to all the 
circumstances under which it was to be done, and in view of 
the objects and purposes inducing the contract. Wooters v. I. 
& G. N. R. R. Co., 294. 

4. In a suit for damages against a railway company by a 
mother for killing her minor son, whilst in its employment asa 
brakeman, the court excluded her testimony to the effect that she 
remonstrated with the son about his acting as brakeman, and also 


her answer to a question asking her what she said on that subject. 


Held — 


1. The mother having already testified that she had not at any 
time consented to his employment, what she said to him would 
have been immaterial as to the fact of consent, and inadmissible 
to charge the company with notice of her objection, because not 
made in the presence or with the knowledge of any of its officers. 

2. If the issue had extended to her entire conduct during the 
employment, and the inference reasonably drawn therefrom, 
the fact of her remonstrance with the son, and the manner thereof, 
would have been proper as explanatory of her conduct. Hamil- 
tonv. G. H. &S. A. Ry Co., 556. 

5. A railway company contracted with a boy fifteen years old for 
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RAILWAY COMPANY — continued. 
his services as brakeman on its railway without the consent of the 
mother, his only living parent. Held — 

1. The employment was a wrong done the mother. 

2. Unless the boy had sufficient discretion to comprehend and 
guard against the damages of the employment, when fully ex- 
plained to him, as they should have been, the contract with him 
would not place him in the position of an employee or precluded 
a recovery for injuries suffered from the negligence of co- 
employees. 

3. Though a minor may be of sufficient age and discretion to 
justify his employment as a brakeman, whether he could be thus 
properly employed or not, is a question for the jury. Id. 

6. See statement and opinion for facts which did not justify a 
charge of the court in regard to the employment of a minor as a 
brakeman ona railway. Id. 

7. If one who enters upon the track of a railway when no 
train is in sight, should, from providential cause, become insensible 
while there, and in that condition be run over and injured bya 
train while lying in open view, the company would be liable in 
damages on account of that negligence on the part of its agents 
in not discovering the helpless man, which was the proximate 


cause of the injury. H. &T. C. R. R. Co. v. Sympieins, 615. 
8. The doctrine that a railway company owes no duty to one un- 


} 
awfully on its track, and is not liable in damages for injury to suc 
lawfulh ts tracl 1 t liable in dama r injury to such 


an one, unless wantonly indicted, discussed and disapproved. Jd, 

9. A reasonable look-out, varying according to the danger and 
all the surrounding circumstances, is a duty always devolving on 
those in charge of a railway train in motion. Id. 

10. Railway companies are bound to exercise their dangerous 
business with due care to avoid injury to others, and when they 
fail to do so, they are liable in damages for injury resultin'; even to 
a trespasser who has not been guilty of contributory negli- 
gence. Id. 

11. One who, while helpless from drunkenness, is run over and in- 
jured by a passing railway train, is guilty of contributory negli- 
gence, which constitutes a bar to his action for damages, unless his 
injuries were wantonly or willfully inflicted. Id. 

12. If the proximate cause of injury to one run over and maimed 
by a railway train is the negligence of the engineer in charge, and 
the party injured is prevented by a providential dispensation from 
the use of his faculties at the time of the injury, the fact that 
prior to the time of the injury, when no train was in view, and 
before being providentially disabled, the injured party placed him- 
self wrongfully on the track of the road, would not constitu 
such contributory negligence as would prevent a recovery. Jd. 
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REDEMPTION OF LAND SOLD FOR TAXES. 

1. A tender to the purchaser at tax sale, under the $d section of 
act of June 2, 1873, concerning taxes, the full’ amount of the pur- 
chase money paid for land at such sale, within twelve months, with 
one year’s interest on the same, at the rate of twenty-five per cent. 
per annum, worked ipso facto an immediate redemption of the 
land by the original owner, and left the purchaser at tax sale with- 
out title. Burns v. Ledbetter, 374. 


REGISTRATION. 

1. Though possession of land for five years under a deed ‘‘ or deeds 
duly registered,” must be shown to successfully defend under the 
plea of five years’ limitation, it is not essential that the deed thus 
registered should have been correctly copied in every particular by 
the recording clerk. If it is copied with sufficient accuracy to 
enable persons examining the record to see that the record and the 
deed are for the same land, it is sufficient. Woodson v. Allen, 551. 


REHEARING. 

1. A motion for rehearing in the supreme court, if one of several 
opposing parties to the proceeding is not represented by counsel, 
should state the name and residence of the party, that a copy of 
the motion may be served on him; and in such case, where no ser- 
vice is sought or obtained, the motion will not be entertained. 
Howard v. McKenzie, 171. 

RELEASE. See Promissory Norte, 2. 
REMOVAL OF CLOUD FROM TITLE. See Duress, 1. 
REPEAL OF STATUTE. See STATUTES CONSTRUED, 34, 35. 


RES GEST. 

1. In a suit against a railway company for injury, which the 
plaintiff alleged he had received while a passenger, from the 
negligent and wrongful management of its train, his expressions 
indicating pain uttered after the alleged injury are admissible in 
evidence as part of the res geste. Whether his suffering was real 
or feigned was a question forthe jury. H. &@ T. C. R. R. Co. v. 
Shafer, 641. 


RESULTING TRUSTS. See MortGaaGe, 5, 6. 

1. No resulting trust exists in favor of one who pays the purchase 
money for land by way of loan to another, when the conveyance is 
executed, not to the lender, but the borrower. Boehl v. Wadgy- 
mar, 539. 

2. Resulting trusts are not created by agreement; they arise alone 
from the acts of parties. Id. 

3. See statement of case for an agreement to execute a mortgage 
which could not be enforced. Id, 








INDEX. 741 


RETURN OF FIELD NOTES. 

1, The failure of Milam county to have the field notes of the su» 
veys of its school lands recorded in the office of the county clerk, 
and returned to the general land office by the 31st day of August, 
1853, did not defeat its title to the county school lands. Milam 
County v. Bateman, 153. 

2. Fannin County v. Riddle, 51 Tex., 360, and Henderson v. Shook, 
51 Tex., 370, approved. Id. 


RULES OF COURT. See AMENDMENT, 1. PLEADING, 8. 


SALARY. 

1. As a result of the change of a city charter, the assessor and 
collector of taxes for the city retained his office for three months 
beyond the period of one year, for which he was elected. During 
the three months he collected $58,678.63, and the by-laws allowed 
him four per cent. on the amount collected during the term of his 
office; ‘ provided, the aggregate amount of his commissions shall 
not exceed $4,000 per annum, and in no case shall he withhold 
for any one month an amount exceeding the average per month of 
his aggregate commissions.” Held — 

1. The amount of compensation to which the officer was entitled 
for each of the three months during which his term was pro- 
tracted by the change of the charter, could not exceed the max- 
imum monthly payment which he could have received under the 
by-laws, and this could not exceed one-twelfth of the $4,000 per 
annum, to which his compensation was limited. Beavens v. Mayor 
of Houston, 277. 

SCHOOL LANDS. See Country ScHoon LANDs. 
SCHOOL TAX, 

1. Though the tax authorized by act of the 15th legislature (ch. 80, 
pp. 89, 90) to pay indebtedness to teachers, was one on school dis- 
tricts separately, and not on counties, yet where a tax of one 
sixth of one per cent. was levied on the entire county, and that 
was the amount due from each school district after comparing 
the indebtedness of the district with the amount its taxable 
property, the tax, though irregular, was sustained. 7. & P. BR. R. 
Co. v. Harrison County, 119. 


SCIRE FACIAS. See Practice In District Court, 21. 


BEPARATE ACKNOWLEDGMENT. 

1. A willing mind on the part of the wife is requisite to the 
validity of a deed made by her. To avoid the deed of the wife on 
account of threats of the husband, it is not necessary that they 
should put the wife in fear of physical injury. If he threatens an 
abandonment of her if she refuses to sign a deed conveying the 
homestead, and she, having reasonable apprehension that he would 
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SEPARATE ACKNOWLEDGMENT — continued. 
carry out his threat, signs the deed, this will be sufficient to avoid 
it. Kocourek v. Marak, 201. 
2. Tarpley v. Tarpley, 10 Minn., 458, approved. Id. 
8. See statement of case for facts sufficient to avoid a deed pur- 
porting to convey the homestead, signed by the wife. Id. 


SEPARATE PROPERTY. See Community PROPERTY. HOMESTEAD. 


SERVICE. See EXEcurTION SALF, 1, 2. Murnor, 1, 2. 

1. An alias citation issued to a county before an amendment of 
the pleadings, alleging the residence of the defendant to be in that 
county, is valid, and when returned with proper service, the de- 
fendant is in default if he fails in proper time to answer. Baber v. 
Brown, 99. 

2. Distinguished from Ward v. Latimer, 2 Tex. Id. 

8. Under the statute in force in 1869, authorizing citation by pub- 
lication in a justice’s court (Pasch. Dig., art. 1190), a judgment by 
default, based on a citation by publication, made on an affidavit 
that the residence of the defendant was unknown to affiant, is void, 
that fact appearing upon the record, and may be attacked collat- 
erally. Stegall v. Huff, 193. 

4, Such service should be strictly construed. Td. 

5. A sale of land made under execution based on such a judgment 
could not divest title. The owner would not be bound to refund 
the purchase money paid before being entitled to recover in a suit 
against a purchaser in possession, nor could the purchaser sustain 
limitation of three years under his deed. Id. 

6. If, in a suit brought for divorce, service be obtained under 
the act of March 15, 1875 (R. S., 1230), the fact that a foreign gov- 
ernment might not regard a judgment based on such service as 
valid, furnishes no reason why the courts of Texas should not 
afford relief by assuming jurisdiction. Trevino v. Trevino, 261. 

7. When an original petition, in which a creditor seeks a fore- 
closure of a vendor’s lien on land, contains a generaf description of 
the same, but is deficient in certainty, a copy of which is served on 
the defendant, the plaintiff may file an amended petition containing 
a more specific description of the land without having the defend- 
ant served with a copy thereof. Lewis v. Dennis, 487. 

8. A judgment is voidable when rendered against a resident minor 
defendant who has no general guardian, and who has not been 
served personally with process, even though he is represented by a 
guardian ad litem. Wheeler v. Ahrenbeak, 535. 

9. The acceptance of service by a minor defendant is not equiva- 
lent to the personal service required by the statute to be made by 
the officer, and a judgment against the minor will be reversed on 
appeal or error, when this personal service has not been obtained, 


Id. 
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SET-OFF. 

1. Ina suit for the wrongful seizure under attachment of prop- 
erty exempt from forced sale, the defendant cannot plead in set-off 
the debt on which the attachment proceedings were based. Crad- 
dock v. Goodwin, 578. 


SHERIFF. See AcTION, L 


SHERIFF’S DEED. See PurcHaser, 10. 

1. A sheriff's deed to land, based on an execution sale made after 
the return day of the execution, isa nullity. Mitchell v. Ireland, 
301. 

2. Hester v. Duprey, 46 Tex., 626, approved. Id. 

8. Such an irregularity, as a failure of the officer to call on the 
judgment debtor to point out property before levy, will not affect 
the title of a purchaser not connected with it. Donnebaum v. 
Tinsley, 362. 

4, Land was described in a levy and sheriff's deed as ‘‘a parcel of 
land containing one hundred acres, known as the Neill McLean 
homestead, situate about sixteen miles northwest from the town of 
Lockhart, and including the dwelling and outhouses and other im- 
provements,” reciting that it was the balance of the homestead tract 
left unconveyed. The Neill McLean place embraced in fact four 


hundred acres, none of which had been conveyed. Held— 
1. The deed from the sheriff was void, no specific land being 
sufficiently described. 
2. Distinguished from Wilson v. Smith, 50 Tex., 366. 
3. There were seventy-five acres of improved land on the tract, 
and if the transaction had been between individuals, the deed 
would have conveyed title to that improved land. 


4, In execution sales the authority of the officer is limited by 
the law from which it is derived, and land sold by him must be 
sufficiently designated. 

5. The sale being of an undesignated part of alarger tract, there 
being no means of distinguishing the portion sold, the sale was 
void. Wooters v. Arledge, 395. 

5. See statement for facts under which it was that a sheriff's deed 
and execution were not void, or so irregular as to be subject to at- 
tack in a collateral proceeding. Lemmel v. Pauska, 505 


SHERIFF'S SALE. See SHERIFF’s DEED, 1. 


SIDEWALKS. See CiTIEs AND Towns. 

1. The city of Galveston had power to undertake the construc- 
tion of sidewalks on its general credit, but the lot owners would 
only be liable for the actual cost, which would only be the cash 
value of the bonds paid by the city for the work. City of Galveston 
v. Heard, 420. 
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SPECIAL GUARDIAN. 

1, Prior to the adoption of the Revised Civil Statutes, a suit in- 
stituted by next friend, for his mother, alleged to be non compos 
mentis, and minors, was not authorized. A special guardian for the 
minors should have been appointed, though the laws now in force 
omit this requirement. Abrahams v. Vollbaum, 226. 

2. An adult who is non compos mentis might be represented in a 
suit involving his interest prior to the adoption of the code, as in 
the case of a minor, by special guardian; it was competent for the 
court to satisfy itself of the mental condition of the party in 
interest, and being satisfied, to allow the suit to proceed, without 
formal inquest of lunacy being made, Id, 


STATEMENT OF FACTS. 

1. A charge of the court will not be considered on appeal unless 
there be a statement of facts in the record, except in a case where 
the pleadings contain matter which shows the charge to be neces- 
sarily erroneous. Pfeuffer v. Maltby, 454. 


STATUTE OF FRAUDS. 

1. See statement of case for an agreement between one furnish- 
ing materials and the owner of property to be improved, held not 
to be collateral to an agreement with the contractor, but an origi- 
nal agreement, and not of a character required to be in writing by 
the statute of frauds. Green v. Dallahan & Co., 281. 


STATUTE OF LIMITATIONS. See LIMITATION. 


STATUTES CONSTRUED. See BILL of REVIEW. CITIES AND Towns. 
CHURCHES, 3. JURISDICTION, 6. MEASURE OF DAMAGES, 1. Par- 
TIES, 4. 

1. The provisions of the statute (Pasch. Dig., art. 1400) prohibiting 
administration upon the estates of members of the Georgia Battal- 
ion and other volunteers from foreign countries, to any other than 
the next of kin, did not apply to administration on the estates of 
those who fell in 1836, who at the time of their decease were citi- 
zens of Texas. Rodgers v. Kennard, 30. 

2. The act ‘to define the civil rights of aliens,” of February 138, 
1854, did not in express terms repeal section 9 of the act of March 
18, 1848, entitled ‘‘An act to regulate descent and distribution of 
estates,” nor is the former act so directly and irreconcilably op- 
posed to section 9 of the act of 1848, as to repeal that section by 
implication. Hanrick v. Hanrick, 101. 

8. The act of February 13, 1854, was an affirmative and enlarging 
statute, which intended to give to aliens such rights and priv- 
ileges, in addition to those granted by section 9 of the act of 1848, 
as had been or should be given by the government to which the 
alien belonged, to citizens of the United States. 

4, When the government of the United Kingdom of Great Britain 
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STATUTES CONSTRUED — continued. 








and Ireland passed the act of 1870, to the extent that it conferred 
benefits on citizens of the United States, it was, by virtue of the 
provisions of our statute of 1854, immediately engrafted upon it, and 
became the law defining the rights of alien citizens of Great Britain 
and Ireland to real estate in Texas; section 9 of the act of 1848 was, 
as to such aliens, so far modified as to change their previous de- 
feasible estate thereby given, into an indefeasible estate. Id. 

5. The effect of the constitution of the republic, of the act of 
January 28, 1840, and the act of March 18, 1848, upon the subject of 
alienage, was to vest a defeasible title to real estate in Texas, in the 
alien children and heirs of a citizen of the United States who may 
have died intestate, leaving such property; such title was valid 
against individuals as well as against the state, not only for the 
period of nine years, but for such further time as might elapse 
until the state should, by proper proceedings, declare a forfeiture, 
Id. 

6. Cryer v. Andrews, 11 Tex., 170; Wardrup v. Jones, 23 Tex., 
489; Lee v. King, 21 Tex., 582; Osterman v. Baldwin, 6 Wall., 116, 
approved. Id. 

7. If the property was donated by the state for a specified 
object, the state may exercise such supervisory control as may 
be necessary to enforce a performance of the trust, but it cannot 
by legislation divert its use to other and different parties and pur- 
poses than those contemplated when it was originally granted, 
Milam County v. Bateman, 153. 

8. The statute has no power to take from a county, school land 
which it had acquired legally, and arbitrarily give it, as was at- 
tempted by the act of July 21, 1870, to private parties. Id. 

9. The act of July 21, 1870, under which the legislature attempted 
for the relief of settlers on Milam county school lands, to authorize 
the issuance of patents in violation of the law, as already decided 
by the supreme court, was judicial and not legislative, and was un- 
constitutional. Id. 

10. It was not the design of the statute, authorizing the cancel- 
lation of a patent (Pasch. Dig., art. 4301), to give any effect to such 
cancellation if procured by any other than the owner of the land 
patented. Howard v. McKenzie, 171. 

11. Construing article 4811 of the Revised Civil Statutes, in con- 
nection with sections 4 and 5 of the Final Title of the Revised Civil 
Statutes, p. 718, a plaintiff was not precluded from his second 
action of trespass to try title, by a judgment rendered aft-r the 
code took effect, if rendered in a suit commenced before that time. 
Hall v. Wooters, 231. 

12. A bond given as an appeal bond from the county court to the 
district court, executed under the act of August 9, 1876, Which des- 
ignates the payee by inserting the name of the county judge, and 
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STATUTES CONSTRUED — continued. 
immediately following the words ‘‘ county judge,” formal in other 
respects, is in substantial compliance with the statute. San Roman 
v. Watson, 254. 

13. One to whom, as trustee, property of an estate has been turned ‘ 
over by the judgment of a court having jurisdiction, which judg- 
ment remains in force, is such a “‘ party interested,” in contempla- 
tion of the statute, as can contest an application for a grant of 
letters of administration de bonis non. Id. 

14. Section 5 of the act to organize commissioners’ courts (Laws 
of 15th Leg., p. 52) does not embrace or refer to taxes to pay the in- 
terest and provide a sinking fund for bonded indebtedness, in- 
curred in aiding internal improvements, which were in truth levied 
at the time the bonds were issued. That act refers to and limits to 
twenty-five cents on the hundred dollars those taxes for the pay- 
ment of debts incurred prior to April 18, 1876, the levying of which 
is discretionary with the commissioners’ court. Dean v. Lufkin, 
265. 

15. The appeal bond required by art. 1639, Revised Civil Statutes, 
to be executed to appeal a cause from the judgment of a justice of 
the peace, is required to be executed in double the amount of 
the judgment for the debt only, exclusive of so much of the judg- 
ment as may relate to the cost. Galveston County v. Delaney, 280. 

16. The second section of the act of April 7, 1874, governing 
changes of venue, provides that on granting a change of venue 
*‘the cause shall be removed to some adjoining county, the court 
house of which is nearest the court house of the county in which 
the suit is pending,” etc. Held — 

1. The nearest court house, in the meaning of the statute, is not 
necessarily the one nearest by geometrical measurement, but may 
be the one most convenient of access, and nearest by the usual 
traveled route. ° 

2. The question as to which county is the nearest must be de- 
termined by the judge who orders the change of Venue, and cannot 
be reopened by the court to which the venue is changed. Shaw 
v. Cade, 307. 

17. This case distinguished from Rogers v. Watrous, 8 Tex., 63; 
Taylor v. Williams, 26 Tex., 583; and Murray v. Broughton, 46 Tex., 
851. Id. 

18. A tax collector, who, under the law, has bid in land sold for 
taxes to the state, is not entitled under the act of 1876 (p. 259, sec. 
80) to retain in his settlement with the comptroller the same com- 
missions, penalties and costs to which he would have been entitled 
had the land been bid off by an individual. (See secs, 21, 22.) Dean 
v. The State, 313. 

19. When lands bid in at tax sale, for the state, shall have been 
redeemed by the owner, the previously unpaid fees and costs, and 
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STATUTES CONSTRUED — continued. 


which are included in the price of the redemption, would be held 
by the state for the benefit of the collector. Id. 

20. The state is entitled to interest on such sum of money as a tax 
collector should pay into the treasury, from date when such pay- 
ment should have been made. Id. 

21. Under the act of 1876, in order to fix and secure an artisan’s 
or mechanic’s lien, it was essential that a copy of the bill of partic- 
ulars should be delivered to the debtor, and in seeking to foreclose 
the bill, the burthen of proof was upon the party asserting its ex- 
istence to show that the bill of particulars had been thus delivered. 
Cee v. Phelps, 367. 

22. It was not the purpose of the act of February 9, 1881, entitled 
‘* An act to amend an act to create a commission of arbitration and 
award, and to define the powers and duties thereof, and to make ap- 
propriation to pay the salaries of the judges thereof,” to relieve the 
supreme court from the duty of considering and deciding the cases 
referred by it to the commissions of appeals, but that it might the 
moge rapidly and correctly despatch its business. Stone v. Brown, 
330. 

23. When the opinion of the commissioners correctly decides a 
cause, it will be adopted and published as other opinions of the 
supreme court. If it be not approved by the supreme court, it 
will be disregarded in toto, or will be so modified and changed as 
to make it conform to the view entertained by the supreme court of 
the law and the facts of the case. Id. 

24. The supreme court, in passing on the opinions of the commis- 
sioners of appeals, will not review or criticise mere inferences or 
arguments to illustrate and sustain incidental propositions or views 
of the commissioner who prepares the opinion, but which are not 
essential to maintain the correctness of its conclusions. Id. 

25. The actof February 9, 1881, entitled ‘‘An act to amend an act to 
create a commission of arbitration and award, to define the powers 
and duties thereof, and to make appropriation to pay the salaries of 
the judges thereof,” is constitutional. Id. 

26. Article IIT, sec. 35 of the constitution is complied with, if the 
title of an act fairly gives such reasonable notice of the subject 
matter of the statute itself, as to prevent the mischief intended to 
be guarded against. Jd, 

27. The amendment of the act to create a commission of arbitra- 
tion and award, and to define the powers and duties thereof, merely 
added another duty to that originally imposed on the commission, 
which was not inconsistent with the object sought to be accom: 
plished by the original act. Id. 

Moore, Ch. J., announced the following as his separate opinion, 
viz.: 

28. The provisions of the act of February 9, 1881, amending the 
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original act creating the commission of arbitration and award, are 
unconstitutional. Id. 

29. The act of February 9, 1881, attempted to legislate on a dif- 
ferent subject and to accomplish an object distinct from that had 
in view in the act it attempted toamend. Id. 

30. The entire subject attempted to be provided for in the act of 
February 9, 1881, except that embraced in the first section, is in no 
way indicated by, or expressed in, the title. Id. 

31. The act of June 2, 1873, requiring the comptroller of public 
accounts to make out a descriptive list of all delinquent taxes and 
forward the same to the sheriffs of counties, made ample provision 
for the condemnation and sale of land as required by the constitu- 
tion. The list, when made out and forwarded, formed the basis of 
adjudication to result in condemnation and sale of land for taxes. 
All taxes then or thereafter to become due were embraced in the 
terms of this act. Burns v. Ledbetter, 374. 

32. A tender to the purchaser at tax sale, under the 3d section of 
act of June 2, 1873, concerning taxes, the full amount of the pur- 
chase money paid for land at such sale, within twelve months, with 
one year’s interest on the same, at the rate of twenty-five per cent. per 
annum, worked ipso facto an immediate redemption of the land by 
the original owner,and left the purchaser at tax sale without title. Id. 

83. The statute (art. 3431, R. S.) which confers power on a board 
of aldermen to remove a mayor, when in their judgment there is 
sufficient cause for his removal, does not confer unlimited discre- 
tion, but can be exercised only when he has committed an offense, 
recognized as such by law. Miiliken v. City Council, 388. 

34. Under article 2257 of the Revised Civil Statutes, the necessity 
of proving a deed offered in evidence as at common law, can only 
be obviated by first having it recorded in the office of the clerk of 
the proper county after being proven or acknowledged in the man- 
ner provided by law, and then filed among the papers of the cause 
and three days’ notice given to the opposing party, etc. The notice 
of an intention to use the deed in evidence, given before its regis- 
tration, is not sufficient. McFaddin v. Preston, 403. 

35. The city of Galveston adopted, for the construction of sidewalks, 
a plan which involved the issuing of bonds to an amount in excess 
of the amount to which the city was limited by its charter in bor- 
rowing money for general purposes. Held, the limitation of the 
power to borrow money for general purposes could not affect the 
right of the city to borrow money for sidewalk improvements. City 
of Galveston v. Heard, 420. 

36. Though the repeal of a statute by implication is not favored, 
a subsequent statute, revising the subject matter of a former one, 
and evidently intended as a substitute for it, must operate as a 
repeal of the former. Tunstall v. Wormley, 476. 
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87. The act of 1845, concerning churches (Pasch. Dig., art. 483), 
was repealed by the general law concerning corporations, passed in 
1874 (p. 139). Id. 

38. The exemption from the payment of taxes, extended to cer- 
tain persons in Brazoria county by the the act of 1876, was lim- 
ited to those who were on the shore of the mainland not more than 
five miles from the usual water-line of ordinary tide during the 
storm of 1875, and did not embrace persons living elsewhere. 
Moody & Jamison v. Cox, 492. 

39. Property in the hands of an executor, acting under the provis- 
ions of the statute (Pasch. Dig., 1371), is liable to execution in the 
same manner as any other property which may be administered 
under a power. Lemmel v. Pauska, 505. 

40. The city charter of the city of Galveston of 1871 prohibited 
the borrowing for general purposes of more than fifty thousand dol- 
lars. Held, that this prohibition did not limit the power of the 
city to borrow money, or create a debt for a larger amount for the 
improvement of its sidewalks, because: 

1. Improvements of sidewalks, the ultimate cost of which must 
be defrayed by the lot owner whose property is benefited, are 
made for a special, and not a general purpose. 

2. The intention of the city charter was to empower the coun- 
cil to cause the improvement of sidewalks to be made at the 
expense of the city, which was ultimately to be assessed against 
the lots benefited. 

3. The express power being granted to construct sidewalks, for 
which the lot was ultimately responsible, the city had the implied 
authority to contract such obligations as were necessary to exe- 
cute the power. Galveston v. Loonie, 517. 

41. In order to enable one to avail himself of the benefits of the 
statute regulating mechanics’ liens (Laws of 15th Leg., 91), he must 
show by competent evidence that the bill of particulars was re- 
corded and a copy thereof served on the party owing the debt. To 
fix the lien the provision of the statute must be complied with in 
every essential particular. Lee v. O’Brien, 635. 


SUB-CONTRACTOR. See Fact Casss, 9. 
SUBROGATION. See TresPAss TO Try TITLE, 6. 


1. When a judgment is valid, but an execution or sale thereunder 
is invalid, the purchaser will be entitled ordinarily to hold the prop- 
erty until he is reimbursed the amount paid by him, when he is not 
a party to the judgment, has been guilty of no fraud in the pur- 
chase, and the money paid by him has been applied to the judgment. 
Burns v. Ledbetter, 374. 

2. When, however, the purchaser was attorney for the plaintiff 
in the judgment, and the money paid by him at execution sale liqui- 
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SUBROGATION — continued. 
dated but a portion of the judgment, he is not entitled to retain 
possession of the property until reimbursed, but is subrogated to : 
the lien of the original judgment on the property purchased for the 
amount paid on that judgment, less the value of the use and occu- ‘ 
pation during the time he held possession of the property. Id. 
SUBSTITUTION OF JUDGMENT. 
1. See statement of case for motion to substitute a judgment 
which had been destroyed, held sufficient under the act of April 14, 
1874. Craddock v. Scarborough, 346. 
2. A motion to substitute a destroyed judgment of the district 
court alleged that it was affirnied in the supreme court against the 
judgment debtors and their sureties; held error to substitute the 
judgment against the sureties on the appeal bond, they not having 
been cited to answer, and no judgment against them being prayed 
for. Id. P 
3. See opinion for application of the maxim, *‘ De minimis non 
curat lex.” Id. 
SUPERIOR TITLE. 
1, The purchaser under trust deed of the legal title to property, 
which, at the time the trust deed was executed, was occupied under 
equitable title by a third party as a homestead, acquires the superior 
title, unless the trustee and cestui que trust were chargeable, when 
the trust deed was executed, with notice of the superior equitable 
right of the occupant, as against the holder of the legal title. Pep- 
per v. Smith, 115. 
SUPERSEDEAS. 
1. An appeal bond given to remove a cause to the supreme court, 
and conditioned as required by art. 1493, Pasch. Dig., operates a 
suspension of the power to sell under the judgment of the district 
court pending appeal, and one who purchases pending such appeal 
acquires no title. Burns v. Ledbetter, 374. 
SUPREME COURT. See COMMISSIONERS OF APPEAL. PRACTICE IN 
SUPREME COURT. 
SURVEY. See LOCATION AND SURVEY. 
SURVEYOR. 
1. In an action to cancel and declare void a pre-emption sur- 
vey, alleged to have been fraudulently procured by the party in 
possession, and to compel a survey thereof for the plaintiff, the 
county surveyor is a proper party defendant. Young v. O’ Neal, 544. 
TAXATION. See JURISDICTION, 12. 
1. That portion of the act of August 21, 1876, entitled ‘“‘ An act to 
define the duties, powers, qualifications and liabilities of assessors 
of taxes, and to regulate their compensation,” which refers to 
boards of equalization, is not violative of the constitution; it is not 
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TAXATION — continued. 


disconnected with, or inappropriate to, the general object of the 
act as expressed in the title. The duties of the assessor and of 
the board of equalization are closely connected, mutually depend- 
ent, and conveniently and appropriately defined in the same statute, 
IL & G. N. R. R. Co. v. Smith County, 1. 

2. Houston & T. Central R. R. Co. v. Presidio County, 53 Tex., 
518, approved. Id. 

3. The board of equalization was created by the constitution 
itself, and its duties were sufficiently defined in the act of August 
21, 1876, to make it competent to determine the valuation of prop- 
erty listed, when that question was properly referred to it, either 
under section 5 or section 17 of that act. Id. 

4. When a tax-payer renders his tax list to the assessor in person, 
and after answering all questions by him, subscribes the oath 
prescribed by the statute, if the assessor, for cause deemed sufiicient, 
proceeds then and there to change the valuation, and the tax-payer 
then makes oath that the valuation is excessive, the case is one 
coming within the provisions of section 17 of the act of 1876. If, 
however, the valuation be forwarded by mail, oath being made to 
the list, out of the county in which it is rendered, before some other 
officer, the case is then under the provisions of section 5, and the 
assessor, if dissatisfied, is neither required or empowered to affix a 
valuation, but should refer the same to the board of equalization, 
If forwarded, not by mail, but conveyed by another party, it would 
still be under section 5. Id. 

5. A party seeking by injunction equitable relief against an 
alleged unauthorized action by the board of equalization, must 
establish clearly facts showing that the board had acted illegally 
and without authority. Id. 

6. If the board of equalization, in determining the proper valua- 
tion of property listed for taxes, errs, and affixes a valuation 
deemed by the tax-payer excessive, that fact gives him no right to 
resort to the courts for relief. Id. 

7. Whether, if the tax-payer should show that in the proper time 
and way he demanded, and was refused by a board of equalization, 
admission to be heard, and to adduce evidence that their valuation 
was excessive, the courts would grant relief, queere? Id. 

§. The acts of de facto deputy assessors, in raising the valuation 
of property listed for taxes, are not rendered invalid because they 
may have been legally disqualified from acting as deputies by reason 
of their holding other offices. 7. & P. R’y Co. v. Harrison County, 
119. 

9. When a question of valuation for taxation has been once regu- 
larly referred to the proper board of equalization, the valuation of 
that tribunal is final. Id. 

10. A deputy assessor, who was also a county commissioner, sat as 
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TAXATION — continued 
a member of a board of equalization to revise the assessment of 
property for taxes, to which board the question of valuation was 
referred on the protest of a tax-payer. Held— 

1. The action of the board of equalization was not void; the tax- 
payer not objecting at the time to the deputy assessor constituting 
a portion of the board, and it not being shown that there was 
not a quorum of the board without the deputy assessor. Jd. 

11. A charge ina petition for injunction to restrain the collec- 
tion of taxes, that the board of equalization added to the assessment 
property not owned by the tax-payer, will be disregarded when it is 
at the same time shown that the amount of taxes first assessed 
against the tax-payer for the same species of property is not thereby 
increased by the board of equalization. Id. 

12. The limitation imposed by the constitution of 1876, on the 
power of counties to levy taxes, applies only to the erection of pub- 
lic buildings. For the purpose of paying the interest and providing 
asinking fund to satisfy any indebtedness existing at the adop- 
tion of the constitution of 1876, counties are authorized to levy, 
assess and collect taxes to the necessary amount. Const., art. XI, 
sec. 6; art. XIII, sec. 9. Id. 

13. Though the tax authorized by act of the 15th legislature (ch. 
80, pp. 89, 90) to pay indebtedness to teachers, was one on school 
districts separately, and not on counties, yet where a tax of one- 
sixth of one per cent. was levied on the entire county, and that was 
the amount due from each school district after comparing the in- 
debtedness of the district with the amount of its taxable property, . 
the tax, though irregular, was sustained. Id. 

14. A defendant in trespass to try title offered in evidence the con- 
demnation of the land to be sold for taxes by the county court 
on November 1, 1867, at a special term thereof, his certificate of 
purchase, and tax deed. Held — 

1. No authority existed for the holding of a special term of the 
county court under the constitution of 1866. 

2. The evidence was properly excluded; the judgment of con- 
demnation and all proceedings thereunder were alike invalid. 
Stewart v. Kemp, 248. 

15. The limitation of taxation to fifty cents on the one hun- 
dred dollars valuation contained in sec. 9, art. VIII of the con- 
stitution of 1876, as applied to cities, counties and towns, has refer- 
ence to taxation for the erection of public buildings, not to taxation 
to pay debts incurred prior to the adoption of the constitution. 
Dean v. Lufkin, 265. 

16. Under the constitution of 1876, the question as to how 
much tax should be levied to pay the former indebtedness of a 
county, was left without limit to the discretion of the legislature 

and the county commissioners’ court. Id. 
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continued. 

17. Section 5 of the act to organize commissioners’ courts (Laws 
of 15th Leg., p. 52) does not embrace or refer to taxes to pay the 
interest and provide a sinking fund for bonded indebtedness, in- 
curred in aiding internal improvements, which were in truth levied 
at the time the bonds were issued. That act refers to and limits to 
twenty-five cents on the hundred dollars those taxes for the pay- 
ment of debts incurred prior to April 18, 1876, the levying of which 
is discretionary with the commissioners’ court. Id. 

18. The commissioners’ court of Galveston county, in February, 
1879, levied a county tax of seven cents to create a sinking fund to 
pay registered county warrants issued for indebtedness subsequent 
to April 18, 1876, and for an indebtedness incurred before that date, 
and also to create a sinking fund to pay warrants issued since 
April 18, 1876; on application to enjoin the collection of the tax, 
held — 

1. The county court having already exhausted the limit allowed 
to pay ordinary debts, the levy of seven cents, so far as it was 
made to pay ordinary debts, was unauthorized, and it being illegal 
for that purpose, the entire levy was thereby infected and was 
illegal. 

2. An order of the commissioners’ court made one year after- 
wards, declaring that so much of the levy was void as applied to 
warrants issued after the 18th day of April, 1879, did not cure the 
illegality of the levy, nor was it affected by the fact that the entire 
tax levied was needed to pay debts contracted before the adoption 
of the constitution. 

8. The constitution requires the purpose for which such taxes are 
levied to be specified, and gives the tax-payer the privilege of pay- 
ing the tax ‘‘in the coupons, bonds and other indebtedness for the 
payment of which such tax may have been levied.” 

4, The specification of the purpose of the tax was essential, for 
without such specification the tax was invalid, and to allow the 
subsequent order explaining the levy to cure its illegality, would be 
to disregard the constitutional requirement, that the purpose of 
the tax be specified. Id. 

19. After the entire property of a private corporation had been 
listed by it for taxation, the county assessor, without authority 
of law, made a further assessment on the corporation for prop- 
erty that it did not own, and the land of the corporation was ad- 
vertised by the collector for sale, to satisfy said illegal assessment; 
thereupon the corporation paid the illegal tax under protest. Five 
months after payment, a claim for the return of the money was 
presented to the commissioners’ court, and in nine months more 
suit was brought against the county. Held— 

1. That under sec. 13, art. VIII of the constitution of 1876, and 
sec. 18 of the act of August, 1876, regulating the duties of tax 
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TAXATION — continued. 

collectors, a tax sale of the property of the corporation would have 

constituted a cloud on its title. 

2. The taxes having been paid under protest to prevent the sale 
and consequent cloud on the title, the payment was so far com- 
pulsory as to allow of a recovery back, if sought with reasonable 
promptness. 

8. Expressions of opinion in Red v. Johnson, 52 Tex., noticed 
and explained. 

4, The necessity for Action was sufficiently immediate and ur- 
gent to remove the payment made to the collector from the class 
of voluntary payments. 

5. That an application for relief had been made to the county 
commissioners’ court and refused, would not bar a recovery back 
of the taxes illegally paid under protest. The question was not 
one of valuation, but of an illegal collection of money, to relieve 
against which the county court or board of equalization had no 
jurisdiction. G. G. Co. v. County of Galveston, 287. 

20. A tax collector, who, under law, has bid in land sold for taxes 
to the state, is not entitled under the act of 1876 (p. 259, sec. 30) to 
retain in his settlement with the comptroller the same commissions, 
penalties and costs to which he would have been entitled had the 
land been bid off by an individual. (See secs. 21, 22.) Dean v. The 
State, 313. 

21. When lands bid in at tax sale, for the state, shall have been 
redeemed by the owner, the previously unpaid fees and costs, and 
which are included in the price of the redemption, would be held 
by the state for the benefit of the collector. Id. 

22. The state is entitled to interest on such sum of money as a 
tax collector should pay into the treasury, from date when such 
payment should have been made. Id. 

23. The exemption from the payment of taxes, extended to cer- 
tain persons in Brazoria county by the act of 1876, was limited to 
those who were on the shore of the mainland not more then five 
miles from the usual water-line of ordinary tide during the storm 
of 1875, and did not embrace persons living elsewhere. Moody & 
Jamison v. Coa, 492. 
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TAX COLLECTOR. 

1. A tax collector, who, under the law, has bid in land sold for 
taxes to the state, is not entitled under the act of 1876 (p. 259, sec. 
80) to retain in his settlement with the comptroller the same com- 
mission, penalties and costs to which he would have been entitled 
had the land been bid off by an individual. (See secs. 21, 22.) Dean 

v. The St@te, 313. 
2. When lands bid in at tax sale, for the state, shall have been 
redeemed by the owner, the previously unpaid fees and costs, and 
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TAX COLLECTOR — continued. 
which are included in the price of the redemption, would be held 
by the state for the benefit of the collector. Id. 
8. The state is entitled to interest on such sum of money asa tax 
collector should pay into the treasury, from date when such pay- 
ment should have been made. Id. 


TAX SALE. 

1. Whether a purchaser of land at tax sale, whose title is invalid, 
but who neither knew, nor by proper diligence could have known, 
when he purchased, the invalidity of his deed, is entitled to have 
refunded to him taxes which were a charge upon the land before 
the entering of a decree cancelling the tax deed, quere. Stewart v. 
Kemp, 248. 

2. The act of June 2, 1873, requiring the comptroller of public ac- 
counts to make out a descriptive list of all delinquent taxes and for- 
ward the same to the sheriffs of counties, made ample provision for 
the condemnation and sale of land as required by the constitution. 
The list, when made out and forwarded, formed the basis of adjudi- 
cation to result in condemnation and sale of land for taxes. All 
taxes then or thereafter to become due were embraced in the terms 
of this act. Burns v. Ledbetter, 374. 

8. A tender to the purchaser at tax sale, under the third section of 
act of June 2, 1873, concerning taxes, the full amount of the pur- 
chase money paid for land at such sale, within twelve months, with 
one year’s interest on the same, at the rate of twenty-five per cent. * 
per annum, worked ipso facto an immediate redemption of the land, 
by the original owner, and left the purchaser at tax sale without 
title. Id. 


TENDER. See REDEMPTION OF LAND SOLD FOR TAXES, 1. 
TESTIMONIO. See GRANT, 4. 
TRANSFER. See LAND CERTIFICATE, 2. 


TRESPASS. 
1. For every trespass the injured party is entitled to at least nom- 
inal damages. This nominal damage would be the measure of the 
actual damage, if no other were shown. Flanagan v. Womack, 45. 


TRESPASS TO TRY TITLE. 
1. The transcript in probate proceedings in a county court showed: 
1. A valid administration. 2. An order to sell land at public or 
private sale. 3, A return of sale, which did not disclose whether 
the sale was a public or a private one, and an order which amounted 
to a confirmation of the sale. Evidence in connection therewith es- 
tablished the payment of the purchase money and that no deed was 

made. Held— 

1. The facts were sufficient to enable the purchaser to maintain 
trespass to try title. 
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TRESPASS TO TRY TITLE — continued. 


2. The title prima facie vested in the purchaser. Erhart v. 
Bass, 97. 


2. In an action of trespass to try title, when the defendant 
claims title through a sheriff’s deed under judgment and execution 
against the plaintiff, the plaintiff is not required to deraign title be- 
yond himself, as acommon source, nor is he required to allege the 
common source of title in order to introduce evidence of it. Stegall 
v. Huff, 192. , 

8. The holder of a note given for the purchase money for land 
acquires an equitable lien on the land, but not such legal or equitable 
title to the land as will enable him to maintain trespass to try title 
against the vendee or a subsequent purchaser, when by his laches his 
remedy on the note has become barred by limitation. Elliott v. 
Blane, 216. 

4, Construing article 4811 of the Revised Civil Statutes, in con- 
nection with sections 4 and 5 of the Final Title of the Revised Civil 
Statutes, p. 718, a plaintiff was not precluded from his second action 
of trespass to try title, by a judgment rendered after the code took 
effect, if rendered in a suit commenced before that time. Hall v. 
Wooters, 231. 

5. A defendant in trespass to try title answered, denying that he 
was in possession, and after averring that he had sold and conveyed 
the land after the filing of the petition, bu. before service of citation 
on him, and without knowledge that he wassued, asked that his 
vendee be made a party defendant. Held— 

1. The answer was properly disregarded by the court. 

2. The refusal to make the defendant’s vendee a party, even if 
he might properly have been made a party, was not an error of 
which the defendant could complain. Stewart v. Kemp, 248. 

6. In trespass to try title against a defendant in possession, the 
plaintiff proved a judgment of the federal court against a third 
party, and that he at a marshal’s sale became the purchaser of the 
interest of such third party in the property sued for; after this he 
offered to prove that such third party was in possession of the 
property at the date when the judgment of the federal court was 
rendered. Held — 

1. The evidence should have been admitted. 

2. Bare possession is sufficient to maintain the action against a 
mere trespasser. 

3. The purchaser at marshal’s sale was, by virtue of his pur- 
chase, subrogated to all the rights resulting from the possession of 
the premises by the third party, whose estate he purchased. His 
possession being shown, the burden of proof shifted to the defend- 
ant to show a better title. Caplen v. Drew, 493. 


TRIAL BY JURY. See PRActTICE, 1. 


1. If a party to a civil suit fails to demand a jury on the first day 
during the term on which the docket is called for the purpose of 
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TRIAL BY JURY — continued. 
granting applications for juries, he cannot, as a matter of right, 
afterwards demand that his case shall be tried by a jury. McFad- 
din v. Preston, 403. 


TRUST DEED. : 

1. Two adjoining parcels of land separated by a partition fence 
belonging to a man and his wife, who occupied as their home a resi- 
dence on one of them; each parcel was improved, having on it a dwell- 
ing house, with outhouses. The husband executed in February, 1876, 
adeed of trust to secure a loan on the parcel of land, the houses on 
which were not then actually occupied by him. The wife did not 
join in the deed. Ina suit between the wife, asserting homestead 
rights, and the purchaser at sheriff's sale, after foreclosure of the 
lien, held — 

1. If the money was loaned and the deed of trust executed be- 
fore the husband and wife asserted a homestead claim to, and 
used the place for, homestead purposes, the homestead right could 
not attach so as to defeat the trust deed. 

2. In the absence of such assertion of homestead claim and ex- 
ercise of homestead use, the husband could execute a valid trust 
deed on the property to secure aloan. Peregoy v. Kottwitz, 497. 

2. See statement of case for a charge of the court in regard to 
a claim of homestead rights, which was sustained. Id. 

3. Part payment by a principal of a note secured by trust deed, 
when the payment is made on a verbal promise to extend time of 
payment on the amount remaining, with no new, independent con- 
sideration to support the promise, cannot operate as a release or 
waiver of right against sureties on the note or to enforce payment 
by foreclosing the lien created by the trust deed. Andrews v. Hag- 
adon, 571. 


TRUSTS AND TRUSTEES. See Bona FIDE PURCHASER, 1. RESULTING 
TRUSTS. 

1. No resulting trust exists in favor of one who pays the pur- 
chase money for land by way of loan to another, when the con- 
veyance is executed, not to the lender, but the borrower. Boehl v. 
Wadgymar, 589. 


UNCONDITIONAL CERTIFICATES. See LOCATION AND SURVEY, 2, 3. 
URBAN HOMESTEAD. See HomesteEap, 1, 3. 


VENDOR AND VENDEE. See Partigs, 15. 
1. See opinion for facts qualifying the application of the rule 
that a vendee under an executory contract cannot dispute the title 
of his vendor or his assigns. Howard v. McKenzie, 171. 
2. The possession of the vendee under an executory contract may 
become so far adverse that he may acquire a title by limitation. Id, 
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VENDOR AND VENDEE — continued. 

8. The doctrine heretofore announced in favor of a pre-emptor, 
that after discovering that land purchased by him is vacant, he is 
not bound to surrender or abandon the possession, but may take 
steps to pre-empt it, extended so as to authorize the vendee to 
secure it by locating a certificate. Id. 

4. The declarations of a vendee affecting his title are not admis- 
sible against the purchaser, when made before the execution of the 
lien to satisfy which the sale was made, under which the purchaser 
claimed title. Id. 

5. A. sold land to B., taking his notes for purchase money, 
but executing a deed which recited the payment of a full considera- 
tion. After the notes were barred by limitation, B. executed other 
notes for like amounts, on which suit was brought to subject the 
land to their payment, against a purchaser at execution sale, under a 
judgment against B., obtained after the making of the new notes. 
B. had been in possession from the date of his purchase, and the 
purchaser at execution sale had no notice of a claim for unpaid 
purchase money. Held — 

1. The sheriff's deed vested the legal title to the land in the pur- 
chaser at execution sale, 

2. The holder of the new notes had no such equity as would de- 
feat the legal title obtained by purchase at execution sale. 

Arledge v. Hail & Co., 398. 


VENDOR'S LIEN. See AcTIoN, 3. JUDGMENT, 8. MorTGAGE, 8. 

1. The lien which a vendor has on land for the unpaid purchase 
money is neither diminished or affected by taking from the vendees, 
who have executed notes for the purchase money, a deed of trust. 
De Bruhl v. Maas, 464: 

2. The blank indorsement of a purchase money note, or its trans- 
fer by delivery when made payable to bearer, passes to the owner 
thereof the vendor’s lien which secures it. 

8. The owner of a note secured by a vendor’s lien, who obtains a 
judgment for his debt in a proceeding in personam, is not thereby 
precluded from maintaining a second suit, having for its object the 
enforcement of the vendor’s lien. Waldrom v. Zacharie, 503. 

4, This case distinguished from Wasson v. Davis, 34 Tex., 165. 
Id. 


VENUE. 

1. A defendant whose place of residence was described in the 

petition as being in a different county from that in which the suit 

was brought, filed his plea to the jurisdiction, and afterwards, at 

the same term, procured a continuance of the cause without asking 

the judgment of the court on his plea. At a subsequent term of 

the court the cause was tried without regard to the plea to the juris- 
diction. Held — 

1. That there was no error. 
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VENUE -- continued. 











2. That affirming on this point the decision of the court below, 
it is not intended to pass on the question of venue in suits on 
administrators’ bonds, Pveler v. Peveler, 53. 

2. The second section of the act of April 7, 1874, governing 
changes of venue, provides that on granting a change of venue, 
**the cause shall be removed to some adjoining county, the court 
house of which is nearest the court house of the county in which 
the suit is pending,” etc. Held— 

1. The nearest court house, in the meaning of the statute, is not 
necessarily the one nearest by geometrical measurement, but may 
be the one most convenient of access, and nearest by the usual 
traveled route, 

2. The question as to which county is the nearest must be de- 
termined by the judge who orders the change of venue, and can- 
not be reopened by the court to which the venue is changed. 
Shaw v. Cade, 307. 

8. This case distinguished from Rogers v. Watrous, 8 Tex., 63; 
Taylor v. Williams, 26 Tex., 583; and Murray v. Broughton, 46 Tex., 
351. Id. 

4. See opinion for facts illustrating the confusion and delay 
resulting from a district judge regarding an order changing the 
venue of a case to his court, as a nullity. Id. 

5. The plaintiff sued for damages caused to his land and the im- 
provements thereon, situate on the south bank-of the Rio Grande 
river in Mexico, by obstructions placed in the bed of said river by 
defendant, on the Texas side thereof, in the county of Cameron, in 
which county the defendant resided, and the suit was brought. On 
the question of jurisdiction, held — 

1. The technical rules of the common law have no more to do 
in determining the venue of a cause in Texas, than the rules of 
the common law governing the form and names of actions. 

2. If the state failed to give to one of its citizens a remedy 
against others for such an injury as the one complained of, it 
would fail to observe the constitutional pledge promising a 
remedy by due course of law for injury done, in lands, person or 
reputation, as plainly asif it refused a remedy for an injury in- 
flicted in a foreign jurisdiction to one’s goods or person. 

8. Article 1198 of the Revised Civil Statutes subjects every citi- 
zen to be sued in the county of his domicile, subject to certain 
exceptions, of which this is not one. That article annuls the 
technical rule of the common law regarding transitory and local 
actions. 

4, The 13th exception of art. 1198 has no application to this case, 
and the action was maintainable in Cameron county, as the county 
of defendant’s residence, not only under the general provisions of 

that article, but under the eighth subdivision of it. Armendiaz 
v. Stillman, 623. 
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VERBAL PROMISE. See Promissory Nore, 2. 


VESTED RIGHT. See County ScHoot Lanps, 7. LOCATION AND 


SURVEY, 3. 

1. A valid location on vacant land, and a survey thereunder, con- 
stitutes a vested right, and the legislature does not retain the abso- 
lute disposition of the land until the patent issues. Milam County 
v. Bateman, 153. 

2. The fact that a county obtains property by donation from the 
State does not impair its right to have it protected as a vested 
right. Id, 


VINDICTIVE DAMAGES. 


1. In an action for malicious trespass on personal property, 
while there is no certain fixed standard to govern the jury, they 
may properly consider not only what is due to the party complain- 
ing, but to the public, by inflicting the payment of speculative, ex- 
emplary or vindictive damages. But where no circumstances of 
malice, oppression or intentional wrong are shown, the usual meas- 
ure of damages is the value of the property taken, and interest. 
Craddock v. Goodwin, 578. 


VOID AND VOIDABLE. See Evmencs, 8 INJuncTion, 3. Loca- 


TION AND SURVEY, 5. MINOR, 1. 

1. A void judgment is one so utterly null within itself, that it is 
not susceptible of ratification or confirmation, and its nullity can- 
not be waived». Such is the judgment of a court having no juris- 
diction over the subject matter adjudicated. A voidable judg- 
ment is one rendered by a court having jurisdiction, but which 
is irregularly and erroneously rendered. Such a judgment is 
valid until vacated by a direct proceeding instituted for that pur- 
pose, or until reversed on appeal or writ of error; it becomes valid 
by failure within the proper time to have it annulled, or by subse- 
quent ratification or confirmation. Murchison v. White, 78. 

2. The judgment of a court of general jurisdiction recited an ap- 
pearance by minor defendants, an adjudication that they were 
minors, the appointment of a guardian ad litem, and his appearance 
and defense for them; held, the fact that the minors were not really 
cited personally, even if sufficient to cause a reversal of the judg- 
ment on direct proceedings, furnished no ground for attacking the 
judgment in a collateral proceeding. McAnear v. Epperson, 220. 


VOLUNTEERS. See ADMINISTRATION, 1. 
WAGER. 





1. A written contract for a horse race provided that a stake-holder 
selected by the parties should give the word for starting, and that 
the horses should ‘‘come up to the mark and start at the word 
‘Go.’” It was contended in a contest involving the stakes, that 
the word for starting was given in so loud atone that one of the 
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WAGER — continued. 
horses became frightened, and not entering the polls was not 
turned loose, while the other horse started and ran the distance 
required by the contract. Held— 

1. The contract being silent as to the consequences of a failure 
to start when the word is given for the start in a horse race, 
parol evidence of custom is admissible to explain its consequences. 

2. It will be presumed where the contract was silent, the par- 
ties had in view the rules of the turf. Evidence of these rules 
does not vary the contract, but explains the meaning of the par- 
ties to it. 

8. A horse race is not unlawful, and a wager on one is recover- 
able. 

4, If the practice of horse racing leads to vicious courses, it 
will not tend to mend the morals of the turf, to facilitate parties 
in escaping from the binding force of contracts, deliberately made 
and not violative of law. Walker v. Armstrong, 609. 





WAIVER. See AFFIRMANCE ON CERTIFICATE, 3. CITATION IN ERROR: 
3. JURISDICTION, 2. PROMISSORY NOTE, 2. 

1. A defendant asked that the administratrix of an estate claim- 
ing an adverse interest, and who had succeeded a former administra- 
tor who had been plaintiff, be made a plaintiff, and that scire facias 
issue to make a third party claiming the interest of the estate a 
plaintiff. The third party appeared and pleaded, claiming the inter- 
est of the estate; the administratrix did notappear. The third party 
procured a change of venue, and two years afterwards, for the first 
time, the defendant, on the eve of trial, objected to proceeding with 
the cause, on account of the fact that the administratrix had not 
been made a party. Held, that the objection came too late. Howard 
v. McKenzie, 171. 

2. Where the plaintiff in action dies, an alleged assignee cannot, 
over the objection of the defendant, come in and prosecute the suit, 
until the legal representatives or heirs of the deceased have had an 
opportunity to admit or contest his right. If, however, the defend- 
ant acquiesces in such a procedure, he may be precluded from sub- 
sequently objecting. Id. 

3. An executor who is sued on a monied demand before the 
expiration of twelve months after the probate of the will, is not 
required to plead thereto until the expiration of twelve months 
from the date of its probate (Pasch. Dig., art. 1371). Butif he ap- 
pears and pleads before the expiration of the twelve months, he 
waives his statutory privilege, and the judgment rendered against 
him in such case would be as valid and binding as if he had pleaded 
after the twelve months had expired. Lemmel v. Pauska, 505. 

4, See statement for facts under which it was held that a sher- 
iff's deed and execution were not void, or so irregular as to be 





subject to attack in a collateral proceeding. Jd. 





762 


INDEX. 


WILL. See Fact Casg, 1. 


1. See statement of case for an instrument described, held to be a 
deed, and nota will. Rodgers v. Kennard, 30. 

2. An instrument in the form of a deed, containing, in favor of 
him who makes it, the reservation, ‘‘N. B.—The said Abner Lee, 
holding in reserve all the within named estate, both real and per- 
sonal, during the natural life of the said Abner Lee,” is testament- 
ary in its character and inoperative as a deed, if the intention of 
the maker appears to have been that it should take effect only on 
his death. Carleton v. Cameron, 72. 


WITNESS. See Costs, 2. 


1. The refusal of a witness to answer a material question should 
not be permitted by the officer taking depositions. H. & T. C. R. R. 
Co. v. Shirley, 125. 

2. The question whether a deposition should be excluded because 
of the failure of a witness to answer a question, is to a large extent 
left to the discretion of the court; it should not be excluded for any 
casual omission to answer an unimportant question. Id. 

8. See conclusion of original opinion for a case where it was 
error to permit a deposition to be read, because of the failure of the 
deponent to answer questions. Id. 

4. A citizen of the county in which a suit was pending was sub- 
poenaed as a witness in a cause; before trial he removed from the 
county, and his deposition was taken. He then removed back to 
the county, and attended court from term to term until trial of the 
cause, claiming his fees for attendance as a witness. Held, that 
his fees for attendance as a witness were properly allowed. Allbright 
v. Corley, 372. 

5. The doctrine that the husband or wife could not be a witness 
for or against each other, prior to the adoption of the Revised Stat- 
utes, had no application to a case in which the husband was offered 
asa witness in a suit brought by himself to recover the separate 
property of the wife, or for the conversion thereof; in such case he 
might testify. Turnley v. T. B. & I. Co., 451, 


WRIT OF ERROR. See BILL oF REVIEW, 3. 


WR 


ITTEN AGREEMENT. See CONSTRUCTION, 3. 








